NOTES or CASES 


IN 


POINTS or RNA 


9 58 TAKEN IN THE | 
Court of Common Pleas 


At WESTMINSTER, 


From MIcHAELMAS Term 1732, to HiLaky Term 1756 incluſive. 


Publiſhed avith the Approbation of the FUDGES of the ſaid COURT. 


To WHICH IS ADDEDy 


A Continuation of CASES to the End of the Reign 
of King Goo the Second. 


WIT H 


A TABLE, containing te NAMES of the CASES, 


An INDEX of the PRINCIPAL MATTERS. 


W 


* 


By HENRY BARNES, One of the Secondaries. 


THE THIRD EDITION. 


LONDON: 


PRINTED FOR B. AND R. BROOKE, IN BELL-YARD, TEMPLE-BARs 


M DCC XC, 


AV. 


* 
— — —— — — — — 
2 — we" m 
— a 


— 


S yn, As! 
ph 


— cs I Dr ERR eres £ . , — > 
2 n Os Lo — — a 8 "= — — Rn . * * — 
7 I a — E „%% r — 2 — 5 ne Ye r pe > — In - 
mrs, rn tld nm og $5234 r EIS WO ALE 3 > Sf.” a ne A Net i So. FEI GRE Ae FEET LADS 2 


——— — 


T A = 2 


OF THE 


H'E A: = 


1 


| A CTIONS Real. Page 1 
| Amendments. I 
Arreſt. 27 
Attachment. ; 27 
Attornies, Warrants of Attorney, Cc. 36 
Award, Submiſſion, &c. 54 
Bail, Bail-Bonds, and Surrenders in Diſcharge of 
Bail. N 59 
Compoſition. 118 
Coſts and Bills of Coſts. 118 
Damages. | EIS 
Demurrer and other Special Arguments. 433 
Deaf and Dumb Perſons. | 168 
Diſcontinuance. 169 


a 2 Ejectments. 


A TABL E of the HEADS. 
Page 171 


Ejectments. 

Error. 

Evidence. | 

Executions, Execution of Proceſs, &c. 


Fine. 
Habeas Corpus & Procedendo. 


Imparlance. 

Inquiry. 

Inſpection of Court- Rolls, &c. 
Judgments. 

| Jupidaxction. 


Money, Goods, &c. brought into Court. 
Mutual Debts. 


Notice and Countermand. 
Non-pros, Nonſuit, &c. 


| Outlawry. | 


Pauper. | 

Pleadings, and Time to plead. 
Priſoners. | | 
Proceſs, Service thereof, Rules, &c. 
Prohibition. | 


Reference. 
Replevin. 
Reſcous. 


194 


195 
196 


„ 


221 


224 
228 
IF 

238 


497 


279 


290 
291 
311 
319 


328 


328 
366 
403 
427 


428 
429 


429 
Scire 


7 enn * n „ 9 "EO Nay 
e 9 8 r EY 2 PE es te 


So ng bo and ee 
EIS Ids ot eo MPT be e 
o Gol 

2 ͤ 1 
is SS We he ES peel Ee 


JC ² WS et Re fo nite, . n 5 „ Hd eu. Pa Ee 
25 88 3 8 3 23 N IEA OI As I; — 
Ed 1 5 e FFF LL VEE NS ES $9 3 5 
!. i tn ß ĩ»W AE SLSs 


5 


2 
| 
% 
p 
12 
332 
9 5 
” 
5 
* 
. 7 
"a 
22H 
3 
230 
4 56 
bt 
r 
n 
8 
rigs 
Sf: 
. 
Wr“, 7 
BIA 
* 
. 
2 84 
. 
3 
A 8 
” 
4 * 
Es, 
8 
2 
I 
1 
1 


e 
e EL on 

A 7 EN 4 "Cr, 

ER DP OS I 


6 


5 ba — TE 7 — „ = bo 
ee Ed rg, 


A 
l 888 * 
e 


2 LIE 
e 


— 


A Taz of the HEADS. 


* Scire Facias. 
Soldiers. 
Superſedeas. 


Trials, Verdict, Sc. 


Variance. 
Venue and Venire Facias, 


Addenda. | 
Omitted Caſes. 


Page 431 
432 
434 


435 


475 


477 
= ns 
497 


A TABLE 


— 


reer dn r e OR MINN 
ey ag. 4 — YEA — * 2 


. 


: Mt amis cot a. — N RENT " 2 . 8 56 nlp $ EE CE Mr Nene Nn 
1 6 * 8 * rn + (28. te tf ers re N PLS ee Ne OPS * Ls By Gl HS EI RIS OI ob FFP N e eee . ET. 
DE NERD . 8 I : 8 
e 4 WL. > + 8 : * 8 2 4 — n 
ol —— a 8 8 4 * eee Nr e eee ee e ee be 4 4 
21 
” 


. 
- 
* 
Ul 
a 
i 
* 
* 
, # 
* 
. 
* 
0 
« 
» 
. 
« 
on * = 
1 a „ OY, PE er ** WI. aſs 
" * TELE hear ts __ — _ « — * _ 
„* „*: — — oP, EY e * e e N 3 
pany _ ILY _ . n Far Wn It * 2 =") * . 8 _ 8 9 —äů — —— tl, an} th —— nts 2 — — ¶⅛ͤU—— — — 
1 3 * 


* 

2 

KG 

35% 
x 0 
. 
ENS 
. 5 
os 
ERS 
FE 
E 

ECTS 
WE 
* N 
5 
. 
1 7 
1 
7 


TY OOO o eee ein Ee; 


„ 

1 

by £4 

Ns 

<a 

4 

WO: 

"mn 

3 

8 

8 
++ Re 

4 WW. 


2 7 4 £ N . rr 
* . 7 8 wt D . 
N S S * 8 
TT 
5 


4 


T A 1 


OF THE 


NAMES of the CASES. 


&. -- 


BBOT and Lord St. John, 
+ Page 441 
Adams and Sibthorpe, 40 


Adkins verſus Worthington, 331 
Adlam & Brown and Matravers, 


431 
Aiſlabie and Craven, 251 
Allen's Caſe, 38 
Allen & al' v. Maxey, 120 
Allen and Dixon, 280 
Allen and Heathfield, 332 
Almond and Squire, 297 


Alſop v. Bagott, 292 


Alſop v. Nichols, 7 204 
Alderton and Ward, 84 
Ambroſe and Huckle, 70 


Amey v. Garlick, 246 


Amery v. Smith, 412 
Anderſon and Henley, = 


Anderſon and Eagles field, 427 


Anderton and Craven, "00 


Androvin v. Baſſen, 341 


Anger v. Wilkins, = 
Anonymous, 280, 294, 436, 279, 
| 497 


Arden v. Lamley, 250 


Armſtrong and Woods, 78 
Armſtrong and Prudhee, 256 


Arne v. Needler, 30 


Arnold wer/us Thompſon, Page 119 
Aſh and Felton, 177 
Aſhby and Sheridan, 403 
Athſburne and Simpſon, 79 
Aſhley v. Sutton, 380 
Aſhton v. Molineux, 122 
Aſpley v. Croſley, 54 
Aſtley and Heath, | 61 
Atkinſon and Featherſtonehaugh & 

„ | 472 
Atterbury v. Ward, 60 
Atterbury v. Troward, 250 
Atwood v. Meredith, 300 
Aucher v. Hamilton, 65 
Abdy v. Hopkins, 391 


Abſalom v. Knight, &c. 450 
Acklam and others v. Malton, 138 


Acklom v. Maltom, 428 
Adams v. Peck, 396 
Adey v. Bradley, 491 
Alanſon v. Watt, 394 


Alderſon v. Dodding, 359 


Aldrick v. Salmon, 399 
Allen v. Dallyſon, 1 
Allen v. Boyer and others, 47 
Allen v. Braithwaite, 309 
Allen v. Grie, 414 
Andrew v. Tutton, 448 


Anonymous, 467, 389, 385, 15, 


| | 109 
Anonymous v. Ferguſon, 310 


a4 ä 


ORE BS Ie 
_ * . ao + 


Ry er 


8 S NOI Win 


The 


n 


dr 
nnn. 
9 » 


Fr 5 
5 "2 e AIRES 
——— —— dans n 


ne 


viii A TABL of the Names of the CASES. 
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Aſhley v. Mackarley, 424 
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Body and ſones, 343 
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Boſvile verſus » Page 126 
Bowell aud King, 329 
Bouchef and Caſtle, 480 
Bourne v. Church, 4.42 
Bowes and Sherwyn, 499 
Bowes and Peachy, 308 
Bowler v. Owen, 432 
Box v. Read & al”, 482 
Boyes v. Twiſt, 292 
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Bramble and Taylor, 6 
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Bray v. Booth, 252 
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Brigſtock & al' and mann 
43 

Britton v. Dickerſon, 120 
Broadfield and Poole, 330, 431 
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Browne v. Shipman, — 
Browne v. Hammond, 10 
Browne and Lbbotſon, 124 
Browne v. Kidney, 155 
Browne v. Godfrey, 25 5 
Browne aud Champneys, 440 
Browne v. Holyoak, 292 
Browning and Stephenſon, 55 
Bruce and Maſon, 66 
Bryan v. Holloway, 279 
Bryan v. Smith, 430 
Buck v. Warren, 339 
Buckby v. Lord Griſin, 432 
Bud v. Milward, 442 
Bulman and Cremer, " a 
Buncombe v. Love & ux. 406 
Bunting v. Teaſdaile, 231 
Burges & al' and Grimſtone, 176 
Burges v. Nightingale, 230 
Burges and Blaxland, 245 
Burges v, Follamounter, 281 
Burgeſſes of Wiſbich v. Frier, 332 
Burnand v. Standing, 332 
Burnett v. Kendall, 342 
Burnham and Ford, 340 
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Burton and Farmer, 1 
Burton and Newby 483 
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Butler al Mabſon, ; 382 
Butterworth a Newman, 66 
Byas & ux' & Goodfleſn v. Lyell, 

| 497» 409 
Byers v. Whitaker, 406 
Baily v. Richardſon, 35 
Bagſhaw v. Loo good, 185 
Bailey v. Semple, 307 
Baker v. Donelly, 19 
Baker v. Dowding, „ ah 
Baker v. Dowding, 1 
Baker v. Barlow, 229 
Baker v. Barlow, 269 
Ball w. Ruſſell, F 45 5 
Banks v. Bullock, PE. 
Barber v. Wilſon, 312 
Barber v. Speed, 321 
Barber v. Satchwell, 326 
Barker v. Biſhop of London, 147 
Barlow v. Baker, 423 
Bartow v. Baker, 209 
Barlow v. Highmore, 421 
Barham v. Moorhoule, 140 
Barnard v. Mordaunt, 110 
Barnes v. Jerſey, The Earl of, 168 
Barnſley v. Archer, 144 


Barrowelough v. Webſter, 143 

Barry, commonly called Lord But- 
te vant, v. Vilmott, 

Badtitle L. Goodtitle on Deæmiſe 


of Gardiner, 191 
Barber v. Nunn & others, 213 
Baldwin v. Tudge, - = 49 
Barnard v. Irwin, 278 
Barker v. Phillips, 289 
Balchen v. Clarke, 471 


Barry, commonly called Lord 55 
tevant, ver/us Meredith, 393 


Barry v. Lacy and Garrick, 20 


Barry . Lacy and Garrick, 359 


Bartlett v. Spooner, 401 
Baſkerville b. Chattey, 99 
Bate v. Crare, 287 
Bateman v. Gladman, al 
Batty wv. Rovden, 284 
Bayley v. Houlditon, 351 
Bavnnam . Dalrymple, 388 
Bax v. Culmer, 22 
Baxter v. Overton, 102 
Beard alias Farmer &, Wing field, 
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Beaton wer/us Green, Page 286 
Beaumand v. Stewart, 18 
Beaumont v. Coſius, &c. 17 
Beaumont v. Norman 453 
Beard v. Norman, 113 
Bedford, The Duke of, g. Bray, 
491 
Beckman w. De Witt, | 115 
Beere v. Brooking. 317 
Beil e Pepjiatt, 316 
Bell v. Croſsthwaite, 363 
Bell . Simplcn, 500 
Bennington S. Wright, 286 
Benſon d. The Brewers Company, 
230 
Benſon v. Hemming, 353 
Bentley v. Scott, 317 
Betts v. Egerton, 212 
Betts S. Flemming, $9 
Bevan v. Jones, 204 
Bickerton v. Lewis, 275 
Bigbie-v. Linthwaite, 398 
Biggs v. Roberts, 146 
Billers v. Bowles, 233 
Billingſley v. Craven, 47 
Bingham v. Gregg, as 
Bingham v. Davi 18, 353 
Baylies g. Long, 493 
Brodie v. 1 "navy 8 
Barclay v. Green, 5 
Beailey v. 4 ird, 402 
Bald ain . Brookes, 468 
Bird < Staple, 214 
Bird S. Foiter, 19 
Biſcoe S. Lord, 24 
Black more v. Smith, 307 
Blades g. Reynolds, 108 
Blake S. Fe emming, 274 
Blanchett . Read 308 
Blatchicrd v. Honiwill, 131 
Bligh 85 Copc, I41 
Blucwick and Wife v. Uſborne, 19 
Bold v. Ring, 20 
Boon v. Wood, 20 
Boſanquet S. Littlehales, 162 
Boſton, The Mayor and Bur geſſes 
of, d. Marquand, 426 
Eoſwell v. Roberts, 422 
Bothwright v. Langley 232 
Bouch v. Wignall, 171 
Boulton S. * 139 
Bowen v. Wurra Ys "Wi 
Bowen v. Follett, | 96 


Bowler verſus Jenkin, Page 305 
Bowles v. Billers and Knight, 233 


Bownas v. Wilcock, 360 
Boyer v. Allen, 47 
Bradley v. Adey, / 091 
Bradley v. Pinchbeck, 115 
Braithwaite v. Allen, 309 
Bray v. The Duke of Bedford, 491 
Brewer v. Matthews, 350 
Brewers Company v. Benſon, 236 
Bridgewater v. How, 117 
Bright v. Jackſon, 144 
Bright v. Gentleman, 416 
Brimmer v. Marks, 18 
Briftow v. Thompſon, 205 
Briſtow v. Trappet, 352 
Britten v. Teaſdale, 48 
Britton v. Peirce, | 462 
Broadhent v. Wilkes, 15 
Boman vᷣ. Noright, 194 
Baldwin v. Blayer, 213 
Birkett v. Watts, 5 220 
Bragg v. Harriſon, 403 
Brookes v. Baldwyn, 468 
Bull v. Laſſiter, 466 
Broadbent v. Wilkes, 133 
Broadbent v. Wilkes, 266 
Brooking v. Beere, 317 
Brockes v. Stephenſon, 33 
Brough v. Rayner, 89 
Broughton v. Smithſon, 265 
Brown v. Ibbetſon, 129 
Browne v. Gaſcoigne, 227 
Browne v. Hagen, 357 
Browne v. James, 362 
Bro vne v. Hedley, „ 
Brumwell v. Garnett, 1 
Buckle v. Lucas, : 264 
Bulling v. Rogers, 278 
Bullock v. Banks, 7 
Bullythorpe v. Turner, 353 
Bulſtrode v. Kettle, 310 
Bunton v. Studwell, 95 
Burdus v. Satchwell, „208 
Burdus v. Shorter, 222 
Burgeſs v. Halding, 165 
Burnand v. Burnand, 351 
Bury v. Proctor, 450 
Button v. Crabb, 355 
Blayer . Baldwin, 213 
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Cain verſus Molineux, Page 374 
Calveraq & ux' v. De Miranda, 76 
Calveraq & ux' v. Pinhero, 84 


Calveraq v. Pinhero, 343 
Camp v. Gale, 247 
Cantrel v. Graham, 09 
Capel and Han, 199 
Carliſle (Biſhop) & aP and King, 9 
Carruthers v. Lamb, 120 
Carruthers and Fiſher, 202 
Carter v. Manſbridge, 5 5 
Carter and Oſborne, 319 
Carter v. Uppington, 437 
Cartlidge v. Eyles, 442 
Cartwright v. Gardiner, 7 
Caſtle & ux' v. Whitaker, 371 
Caftle v. Boucher, | 480 
Catlin v. Elliot, Hunt & Dre, 
| . 341 
Carmur and Hadderweek, 61 
Canham and Freeman, I 
Cave v. Price, 30 
Chambers a Bellwood 248 
Chambers and North, 319 


Chamberlain aud Hampſon, * 


Chamberlayne and Sellon, 444 
Champion v. Townſhend, 80 


Champneys v. Browne, 440 
Chance v. Ruſſel, 404 
Chanklin v. J* Anſon, 298 
Chapman and Gale, 29 
Chapman and Geale, 291 


Chapple & al' v. Chapman, 122 


Charles v. Lord Molincux, 69 


Charlewood and Pigot, 200 
Charlton v. Hankey & al, 245 
Cheſhire and Teale, 82 
Chiſvers v. Lambert & Weſtley, 
„ 429 
Chorke and Ellis, 485 
Chriſtmas v. Chaſe, 119 
Chriſtophory v. Otto, 302 
Church v. Jaſon, © 241 
Church v. Fendall, 339 
Church ard Bourne, 442 
Clapham's Caje, 298 
Clarke v. Cotton, 3 
Clarke and Shipway, 32 
Clarke v. Stone, 30 
Clarke v. Baker, 68 
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Clarke verſas Taylor, Page 124 
Clarke . Venner, IF": 
Clarkſon v. Phylick, 203 
Clayton v. Stapp, 379 

_ Cleaver and Grimes, 255 
Clegg and Harriman, 67 

 Clifte and Grave, 445 
Coates v. Hammond, 304. 
Coates v. Midgley, 7 
Cock v. Kerridge, 379 
Cockerell and Craſter, 481 
Coclough and Ward, 480 
Coe and Rudd, 5 5 
Coghlan and Wittingham, 80 
Cole and Gibſon, 328 
Cole and Durſley, 329 
Cole v. Gouing, | 477 
Collins v. Grithn, 2: 7 


Collins v. Sapland & ux?. 412 


Conſtable and Nicholſon, 333 
Cook & al' v. Sankey, p 


Cooke v. Horrock, 197 
Cooke v. Holgate, 281 
Cooper and Greenſal, 308 
Cooper & al' v. Levi, 372 
Cooper v. Mills, 482 
Cooper v. Sayer, 29 


Cooper v. Vounges, 1 
Coppendale v. Sunderland, 42 


Coppin and Panter, 241 


Cordercy v. Reynoldſon, I55 
Cornet & Malpas and Waſs, 76 


Corrance . Newſom, - Criſp & 


| Smith, 428 
Cortizoz v. Munoz, 328 
Coſta v. Miſſaubin, 312 
Cotton ad Clarke, 3 
Cotton ard Bracher, 123 


Cotton & Tyrell v. Baylie & Ry- 
der, 21 
Coulſon v. Turnbull & al'. 0 


Cowling v. Reynoldion, 477 

 Cowper v. Milburn, 120 
Cramborne v. Quennel, 201 

Craſter v. Cockerell, 481 

Craven s. Aillabie, 93 
Craven v. Anderton, 251 

Craven v. Hanley, 255 

Creeke & al v. Pi: cairne, 127, 129 

Cremer v. Bulman, 67 

Creſwell and Potts, 343 

Crockay ꝙ. Martin, 281 

Cromwell an Goodwin, 409 
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Croſley and Aſpley, "0 54 | 
Croſs ana Wanfleet, 170 
Croſſe v. Porter, 339 
Croſſman and Rye, 475 
Croucher & al' and Gregory, 215 
Cruſe v. Williams, 260 
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1. 


Young v. Wood, . 69 . 


Young and Paul, 481 


Vounges and Cooper, 3 


Yates v. Gunn, _ 141 


| Yate v. Swaine, 233 


Yeoman v. Roſs, 285 


Younghuſband v. Mitchell, 135 
York, the Archbiſhop of, v. The 


King, 353 
Yapp's Cafe, 402 
Young v. Hicks, 453 


Z. 


| Zouch v. Bell, | 118 


Attlong 


1 


9 
3 
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Actions Real, 
Eaſterby againſt Eaſterby. Mich. 7 G. 2. 
In Dower. . N Iflue was joined between the ſaid Parties upon 


Ne unques accouple en byal Matrimonie, and a 
Writ awarded to the Biſ1op ; he returned the 
Evidence before him to prove the Marriage, which appeared ſuffi- 


cient, but did not poſitively return that the Parties were lawfully 


married. J/right for the Plaintiff moved for Judgment upon this 
Return ; but the Court refuſed it, and told the Serjeant he might 
move again if he thought fit, giving Notize of the Motion, that the 
other Side might have an Opportunity of diſputing the Sufficiency 
of the enn 8 

Note; The Return was afterwards amended, and the Fact certi- 
fed inſtead of the Evidence; and Plaintiff had Judgment. 


Freeman and his Wife, Demandants ; Canham and 
others, Tenants. Eaſt, 8 Geo. 2. 


In Doꝛuer. -R IG HT moved to ſet aſide the Grand Cape, Pro- 

| clamation not having been made fourteen Days 
bene the Return of the Sun according to the Statu:e 
31 Eliæ. cap. 3. ſect. 2. the Summons was returnable Craft. Mi- 
mar. and Proclamation made October 27, which was but fix Days 


before the Return : The Court made a Rule to ſhew Caule, hie h 


- 
was afterwards made abſolute, no Caule being fhewn, 
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2 Actions Real. 


King again The Biſhop of Carliſle and the Ma ſter 
and Scholars of the Univerſity of Cambridge, 


Trin. 11 & 12 Geo. 2. 


In Quare Impedit. WIN NE for Defendants moved, That the 

Plaintiff Rig claiming a Right of Patro- 
nage might be examined upon Oath touching ſecret 'I rutts for Pa- 
piſts, purſuant to Stat. 12 Ann. cap. 14. and a Commiſſion for ſuch 
Examination was ordered to iſſue, directed to the three Prothono- 


taries, or any two of them. 


Rutter againſt The Biſhop of Hereford and the Uni- 
verſity of Cambridge. Trin. 16 Geo. 2. 


In Quare Impedit. HE Court ordered a Commiſſion to exa- 


mine touching ſecret Truſts for Papiſts, 
according to the Statute 12 Hun. to Commllracrs in the Country, 
and directed the Prothonotary to ſtrike Commiſſioners Names, and 
ſettle the Interrogatories. Hayward for Plaintiff; Birch for De- 
fendants. s 


Foſter againſi Kirkley. Trin. 26 & 27 Geo. 2. 


In Dower. HE Tenant after appearing to the Grand Cape, 

_ returnable the third Return of this Term, ob- 
tained a Rule, on Poole's Motion, to ſhew Cauſe why he ſhould not 
have an Imparlance ; which was diſcharged on hearing Draper for 


the Demandants. In Dower unde nichil habet, or any other real 


Action, Imparlance is not to be given; Eſſoins are ſufficient Delay 
real Actions are not within any of the Rules of Court Sencemning 
Imparlances, 


amends 


Amendments. 


Hanges 3 Chamberlain. Mich. 6 Geo: 2. 


Motion was made to amend the Entry upon Record, accord- 

ing to the Writs of Sci. Fac. and Certisrari, and the Returns 
thereof after Iſſue joined upon Nul tie! Record, The Court held 
that Amendments ought to be made by Common Law, without an 
Act of Parliament, where there is any thing to amend by; and 
therefore ordered the Entry upon Record to be amended, and made 
agreeable to the Writs of Sci. Fac. and Certiorari, and the Returns 
thereof, upon Payment of Colts, the N being made imperfectly 
by e of the Clerk. 


Clarke agam/t Cotton, an Attorney. 


Bill was filed in this Cauſe againſt the Defendant as an At- 
torney of the Court; and the Bill by Miſtake of the Plain- 

tiff's Attorney did conclude, & inde producit J. Fam, Cc. inſtead of 
& inde petit Remedium, Sc. Upon Motion in the Treaſury the 


Judges were pleaſed to order the Bill to be amended by ſtriking out 


the Words producit ſectam, and inſerting inſtead thereof the Words 
petit Remedium, upon Payment of Coſts to be taxed, NM cauſa; and 
the Rule was afterwards made abſolute upon an Affidavit of Service. 
This Caſe is like that where the Curſitor may amend an Original 
by his Inſtructions, even in Subſtance; and in mere Form the 
Court will ſuffer him to amend his own Miſtake. The Inſtructions 
bere given to the Plaintiff's Attorney were to file a Bill, which he 
hath not done; he hath made it a Declaration by this wrong Con- 
cluſton, and not a Bill, according to his Inſtructions, 


Cooper, an Attorney, againſt Younges. Hil. 6 Geo. 2. 


OTION was made to amend the Continuance on the Roll 

by ſtriking out a General Return, and making it a Day cer- 

tain; the Action being at the Suit of an Attorney, the Court at firſt 
made ſome Difiiculty in granting the Rule for an Amendment, it be- 
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4 | Amendments, 


ing after Judgment on Demurrer ; but upon Conſideration, Conti. 
nuances being mercly the Acts of the Court, the Amendment Was 


ord ered, 


Hale againſt Breedon. Trin. 6 & 7 Geo. 2. 


HE Placita in the Record of Ni Prius was of Eafter Term 
laſt; the Declaration was in Latin of Hilary, entercd with 
an Alias prout patet ; the Plea was without Imparlance of the ſame 


Term in Eugliſb. Chapple and Eyre moved in Arreſt of Judgment, 


and obtained a Rule Vi, which was afterwards diſcharged upon 


Darnall's ſnewing for Cauſe, that the Imparlance was entered upon 
the Plea-Roll, and that the Record of Nift 8 was amendabie 
thereby. 


Welland, an Attorney, 259/777 Pitts. Mich. 7 Geo. 2. 


HE Bail-piece was ordered to be amended by making the 
Recital of the Writ of Attachment of Privilege agrecable to 


the Writ itfelf, v/z. inſerting the Return thereof, which was omitted 


in the Bail-piece, and in other Particulars. Eyre for Plaintiif; 

Urlin for Defendant. | | 
Note; A Rule to bring in the Body had been ſerved upon the 

Sheriffs of London; and Flaintiif inſiſted upon Coſts on the Amend- 


ment of the Bail- Piece, but was told by the Court he muſt proceed 
upon his Rule againſt the Sheriff for Cots, if he was entitled to any 


it was not proper to ait: for Coſes upon this Motion. 

Ihe Bail, immediately after the Amendment of the Bail- piece, 
juſtiſied themſ-lves in Court, notwith? tanding which Plaintiff aſter- 
wards moved for an Attachment againit the Sheriffs for not bringing 
in the Body; which was granted upon Affidavit made of f Perfoudl 
Service of the Rule upon the High Sheriffs (no Cauſe being ſhewn.) 


Sweetland againſt Beezley and Browne. Hil. 7 Geo. 2. 


Sci. Fac. againſt Bail, and all the Proceedings thereupon were 


ordered to be amended by the Record in the original Action, 
by inſerting the Word Alerchant inſtcad of Mercer, being the 


Defendant's 
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Amendments, =} 


Defendant's Addition, after Iſſue joined upon N. ul tiel Record. 
Chapple for Plaintiff; Eyre for Defendants. 


Browne agalnſt Shipman. 


PON a common Clauſum fregit, Plaintiff declared againſt 

Defendant as Adminiſtrator, and he pleaded that Adminiſtra- 
tion was never committed to him; Plaintiff's Attorney moved in 
the Treaſury, that Plaintiff might amend his Declaration upon Pay- 
ment of Coſts, by declaring apainf Defendant as E which, 
upon hearing Defendant $ Attorney, was ordered. 


Sharp gan. Stacye. Eaſter 7 Geo. 2. 


4 HIS was an Action of Debt upon a Recognizance of Bail, 
1 to Which the Defendant pleaded Payment; the Plaintiff re- 
plied Non- payment, and concluded with an Averment, inſtead of 29 
the Country, whereto Defendant demurred generally; and the Queſ- 
tion upon the Argument was, Whether this was helped by the Sta- 
tute for the Amendment of the Law, 4 & 5 Aunæ; tne Court gave 
Judgment for the Plaintiff, ; N./%; but the Plaintiff afterwards, upon 
adviſing with his Counſel, moved to amend upon Payment of Coſts, 


Birch for Defendant ; Skinner for Plaintiff, 


w aldo againſt Harriſon, an Attorney. 


AYNES moved to amend the Writ of Habeas Corpora Fu 
te J 


- ratai? after Trial, returnable on Hedge de next aſter eight 


Days of the Purification, inſtead of [/zane/day in hiteen Days of 
EZEafler Court made a Rule to new Cauſe, which, was afterwards. 


made abſolute upon hearing Counſel on both Sides. Chapple and 


ofinner for Defendant. * 


Waldo againſ; Harriſon. Trin. 7 & 8 Geo. 2. 


HE Writ of Halras Corpora Furator? being wrong in the 
Day - of N pr ts, had been ordered to be amended ; and 
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6 Amendments, | | 


| Barner afterwards moved to amend the Jurata in the Record of | 
- Nifs prius : The Court after Conſideration were of Opinion, that 
as the Writ was amendable by the Statute 5 Geo. and was amended, 
and the Day of NV prius thereby rightly appointed, the Jurata, 
which is not an Award of the Court, but only to annex the Proceed- 
inzs, and is wrong by Miſpriſion of the Clerk, ought to be amended 
and made agreeable to the Writ; and the Amendment was ordered. 


WW. Taylor a7277:/7 Bramble. Mich. 8 Geo. 2. 


4 Laintiff obtained a Rule to ſhew Cauſe why his Declaration 
. ; ſhould not be amended on giving an Imparlance; upon ſliew- 
i ing Cauſe, it appearcd that Defendant had demurred and given a 
" Rule to join in Demurrer, and therefore Plaintiff muſt pay Coſts, and 
Wt cannot amend on giving an Imparlance. Rule abſolute on Payment | 


HEY | of Colts. 


715 | Williams againſt Jones and another. Eaſter 8 Geo. 2. 5 
1 p : d F 


It HIS Cauſe was tried at Mi privs before the Lord Chief 
Tuſtice, and a Verdict taken by Miſtake of the Aſſociate ge- 

| nerally for Plaintiff againſt both Defendants, inſtead of finding De- 
* fendant Edward Jones Not Guilty; as to the other Defendant A 
i: Verdict was found for the Plaintiff, Damages 2001, Plaintiff moved 
it that the Return of the ea, as to Jenes, might be amended ; which 
| was ordered on the Chief Juſtice's Report, and hearing Counſel on / 
both Sides, "The Return of the Poſtea is the Act of the Chief Juf- . 
tice, and muſt be made as it ought to be: It was urged by Deſend- 
1 ant's Counſel, that the Verdict as to the other Detendant, was con- 1 
Rk | trary to Evidence; but be that fo or not, the Verdict being right in i 
| | Part cannot be ſet aſide. Dar nal! and [7 right for 1 Eyre 
[BK for Plaintiff, | h | 


<=: 


Southam 2garzyt Jennings. Mich. 9 Geo. 2. 


* 
* 


HIS was a 7% Caßias from Londin into Oxfordſhire, and 
Bail put in thereon with the Filazer of London: Plaintiff by 
Miſtake declared in Ofrobire, ard afterwards moved in the Trea- 
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Amendments. 7 


fury to amend by declaring in Landon, according to his Writ ; which 
was ordered upon Payment of Coſts, though after Plea pleaded. 


Deacon againſt Vivian. Eaſter 9 Geo. 2. 


In the Frea— A Judgment by Nen Inform“ was ſigned Dec. 22, 

ſury. by Virtue of a Warrant of Attorney, dated Oc. 
31, in Michaelmas Term laſt, and the Roll was filed generally of ſaid 
Michaelmas Term. A Writ of Error was brought, and afterwards 
Plaintiff's Attorney moved to amend the Record according to the 
Fact, by inſerting at the Top of the Roll from the Day of St. Mar- 
tin iu fifteen Days, in Michaclmas Term, in the gth Year, &c. to 
prevent the Judgment's having Relation to the Efloin-Day of the 
firſt Return, which would have vitiated it, the Day laid in the De- 
claration on a Mutuatus being Oc. 31. (the Date of the Warrant 
of Attorney;) and upon hearing the Attornies on both Sides the 


Amendment was ordered. 


Cartwright againſt Gardiner. 


KINNER moved for the Plaintiff to amend the INue-Roll by - 
ſtriking out the Award of the Venire facias by Decem tales, and 


awarding the common Venire facias; this was oppoſed by Hawkins 
for Bren and there being nothing to e by, the Court 
did not make macs Rule. | 


—_ agamſi Midgley. Trin. ie Ge 


In Prohibition. HE Declaration was ordered to be amended 
by a Judge ; but the Amendment not being 

warranted by the Suggeſtion, or the Acts of the Spiritual Court, the 

Order was diſcharged, Chapple tor Defendant ; Eyre for Plaintiff, 


Foſter againff Blackwell. Eaſter 10 Geo. 2. 


PHE K ER moved to amend the Judgment-Roll, by ſtriking out 
that the Plaintiff ought to recover, and inſerting chat the Plain- 
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= - Amendments, 


tiff do recover, after a Writ of Error brought, & 7 nullo eff errat 
pleaded, which was ordered on Payment of Coſts, provided Defend- 


ant do not farther proſecute his Writ of Error; but if he proceeds 


in Error, without Coſts, Parker for Plaintiff; Chaſple for De-. 
fendant. 


Sc crape agu Rhodes. Trin. is & 1x Geo. 2. 


0¹ Special Verdi? HE Nlatter in Law had been argued, and 

n Ejcftment. the Court having taken "Time to conſider, 
Skinner for Plaintiff moved to enlarge the Demiſe, which was near 
expiring; but Eyre for Defendant not conſenting, the Court declared 
they had no Power to enlarge the Demiſe without Conſent. 


Lee 2741/1 Daniel. Hil. 11 Geo. 2. 


7 2 LPFIELD moved to amend the Declaration after the Plea- 
2 Roll filed: Drater objected that the Motion ought to be to 


1 the Roll, and not the Declaration; that the Amendments 


prayed heing very long, could not be made without defacing the Roll, 


* 


1 


which ought not to be ſuffered. ' Belfield replied, that a Yacatur 
might be atked on the Roll filed, or it might be taken ofF the File, 
and a new Roll of the fame Number be filed in its Place; but per 
Cum that Practice is not warrantable, and the Amendments prayed 
being ſuch as would greatly deiace the Roll, the Motion was denicd. 


Harry again 7 Bant. 


2 ELTIEZLD moved for Leave to amend the Avowry by alter- 


ing the Sum due for Rent, which was miſcomputed: Draper 


. oppoſed the Motion, pt being joined, and the Cauſe in the 


Paper for Argument. Per Cur: Deken dant muſt amend on Pay- 
ment of Colts. 


Icane againſt Langton, late Shes Wm of Samerſctibire: 


Efendant moved for ” ae 10 amend his Return of Re ja 437 
fed in Hic. Term 17355 by adding Pledges, In the Re- 
plevin 


Amendments, 9 


plevin Cauſe, Judgment went for Defendant in the Plaint for want 
of Plaintiff's declaring in this Court, and a Retorn* habend” was if- 
ſued, and an Elongat' returned thereon: And now this Action was 
brought againſt the Sheriff for not taking Pledges: Defendant 
_ pleads he took Replevin Bond, whereto Plaintiff demurs. Per Cur”: 
The Pledges ought to be recorded in the Court below, no Affidavit 
is produced of that Fact, here is nothing to amend by. Rule to 
ſhew Cauſe for Amendment diſcharged. Eyre and Draper for 
_ Plaintiff; Bz{feld for Defendant. | 


Farmer again/? Burton. Faſt. 11 Geo. 2. 


FTER Argument upon Demurrer, Plaintiff moved to amend 
the Declaration ; which was. granted, the Merits of the Cauſe 


not coming in Queſtion upon the Argument, but only the Form of 


Pleading. Parker for Plaintiff; Girdler and OR for Defend- 
ant. A 


Woodman againſt Inwen. Trin. 11 & 12 Geo. 2. 


A FT ER Argument upon Demurrer, and a Rule for a farther 

Argument, Defendant moved to amend the Avowry by inſert- 

ing three neceilary Requiſites to juſtify his Diſtreſs 3 but the Amend- 
ment was denied, the former Argument having been upon the Me- 

rits, and there not being ſufficient Matter ſet out in the Avowry to 

amend by. Url and COP, tor Defendant ; ; Eyre and Dr aper for 


Plaintiff. 


King, Executor, avainſt The Biſhop of Carliſle, the 
Univerſity of Cambridge, Lamb and Gibſon. 


Mich. 12 Geo. 2. 


In Quare Impedtt. OJ LE moved to amend the Original Writ 
| and Declaration, by making the Plaintiff a 
Co- Adminiſtrator inſtead of Executor; he urged the Reaſonable. 
neſs of the Amendment from the Neceſſity 5 the Thing; if the 
Original cannot be amended, fix Months being paſſed, a Lapſe will 


incur, . He cited Cro, Eliz. 119. Raabs Caſe, Cr, Car. 74- 
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Turner againſt Palmer. 4 Lev. 12. 3 Leu. 347. Fitzgibbon 193. 
The Ducheſs of Marlborough againſt Migmore; Merrick againſt The 
Hundred of Cſfilſlon, Paſch. and Trin. 10 Ges. 2. in B. R. The 
Court made a Rule to ſhew Caufe ; Sinner and IYhyune ſhewed 
Cauſe, and inſiſted, that all the Caſes cited for the Amendment were 
of Miſpriſions where the Officer bas miſtaken his Inſtructions, and 
upon Afﬀidavit and Examination of the Officer ore tenus in Court, 
Amendments have been made. Skinner cited Turner againſt Peck, 
Mich. 4 Geo. 2. in B. R. Per Cur”: The Doctrine of Amend- 
ment of Original Writs (which is not by Common Law, but per 
Stat. 8 Hen. 6.) is fettled in the Books; 1/7, No Amendment of 
an Original Writ can be made, unleſs for Neſcience or Miſpriſion 
of the Clerk. 2dly, There muſt be ſomething to amend by: In 


this Caſe both theſe Requilites are wanting. The Court will take 


Core that the Suitor ſhall not ſuffer by the Officer's Error; but 
had the Miſtake been the Attorney's, the Party muſt be put to his 
Remedy againſt him: "The Court could not amend it. Here the 


Writ is agreeable to the Inſtructions, ſo there is nothing to amend 


by. The Rule was diſcharged, 


The King r i Hartop, late Sheriff of Leiceſter- 


ſhire. 


N Attachment of Contempt having iſſued againſt Defendant 

for not returning a Writ, he was examined upon Interroga- 
tories; and Betfield moved for Defendant for Leave to amend his 
Examin tion upon the fourth Interrogatory; Deiendant having by 
Miſtake therein referred to his own Affidavit inſtead of an Affidavit 
made by other Perions. Azar oppoſed the Motion, and prayed that 
the Proſecutor might amend a Miſtake in the Title of the Inter- 
rogatories. Per Cur' Let the Title of the Interrogatories be 


amended, and let Defendant be re-examined on the fourth Interro- 


gatory ; the Amendment of the Interrogatories was to entitle them 
between The King and Hartes, inſtc of the Original Cauſe, wherein 


the Writ was not returned. 


Erowne again 2 Hammo: nad. Eafter 12 Geo. 2. 


FTER Writ of Cagias ad fatisfaciend? executed, Agar 
moved io amend the Writ by the Record of the Judgment, 
| making 


Amendments, '. 17 


a Defendant's Name Edmund inſtead of Edward, and ob- 


tained a Rule to ſhew Cauſe, which on Affidavit of Service was 
made abſolute. 


Maſon ggainſt Littlehales, Attorney. 


By Bill. INH E Court gave Leave to amend the Declaration by 

| ſtriking out the Words (bring Suit) and inferting 
(prays Relief upon Payment of Coſts, though the Court ſeemed to 
think the Amendment e Bootle for Plaintiff 3 Hayward 
tor Defendant; 


Fowke againſt Horabin and others. Trin. 13 & 14 
Geo. 2 | | 
FTER a Verdict found for the Plaintiff, ſeveral Objections 


were made in Arreſt of Judgment: The principal were, 


That tho' the Action was Treſpaſs upon the Caſe, the Zurata at 
the Foot of the Record of M. pri. was in Treſpaſs only. That 
inſtead of ſaying, unleſs the Chief Juſtice ſhould come before on 
the 12th of Tinh, it was ſaid, unleſs he ſhould come before the 
12th of Fuly. That two of the Defendants being Sheriff of 
ATiddleſex, the Je. fa. was awarded to the Coroners, but by the 
Furata the Writ was alledged to be delivered to the Sheriff to be 
executed, That the Writ of Ve. fa. inſtead of being made re- 
turnable in Court, was made returnable before the Chief Juſtice. 
And that the Declaration recited an Original againſt James Brooke 
and others, and counted againſt the ſaid 7ohn Brogke. As to the 
firſt Objection, the Court held it to be helped by the Statute of 
Jeofails. As to the ſecond Objection, by the Writ of Ha. cor. 
Jur. the Day of Trial was rightly appointed, and the Furata is 
amendable by the Writ. As to the third Objection, the Ve. fa. 
appeared to be returned by the Coroners, and the Jurata is 
only wrong by Miſpriſion of the Clerk. The Return of the 
Je fa. tho? defective, is within the Statutes of Amendment. 
And as to the laſt Objection, the Word John in the Declaration 
mult be rejected, and then the Count will ſtand againſt the ſaid 
Brooke, which muſt be the James Brooke before mentioned. The 
ſevera] neceſſary Amendments were ordered, and thereupon the 
_ to ſtay the Entry of Final * — was diſcharged, and 


the 


1 2 | Amendments. 


the Plaintiff's Attorney, who had made fo many groſs Blunders, 
was ordered to pay Coſts. Peine and Draper tor Defendants ; 
Nun and Aar for Plaintiff. Jide Waldo againft Harriſon. 
rin. 7 & 8 G. 2. ; | | 


Cook 95777 Shone and others. 


HIS was an Action brought againſt Defendan's, Sur- 
T veyors, Sc. for building /Ze/tminfler Bridye, for taking 
away and deſtroying Plaintiff's Timber, to the Value of 500 /7. 
and by the Act of Parliament for building the ſaid Bridge, Plain- 
tiſt is confined to bring his Action v ithin Ix Months, and to lay 
it in Middleſex, By Miſtake of Gillnan, Plaintiff's former At- 
torney, who now abſconds, the Action was laid in London inflead 
of Middl:ſex. And the Miſtake was not diſcovered till after Plea 
pleaded and Iſſue joined. The Fact appeared to be committed on 

22d Auguſt 1739, and the Action to be commencad within the fix 
Months. Plaintiff now moved for Leave to change the Venue from 
London to Middleſex; which was ordered, upon Payn nent of Coſts. 


If the Amendment could not be made, Plaintiff mut loſe his Re- 


medy; he is now too late to bring a new Action. In an, Action 
upon a Penal Statutc the Court probably would not interpoſe, but. 
in the Caſe of [Rem] Ia Law, the Amendment muſt be made. 
Sinner for =_ tif; PE % for Defendant. 3 Liv) „ Rea 


. ae, f * . RIP 7 * 
a $ but 7 e Hundred of Buraham. 
- a. 8 


Maſters g Ruck. 


In Error. HE Teſte of a. Writ of Certiorari, by Miſtakes, 


was made in the 13th Year of our [Lord] inſtead 


N F 51 Fe Ty \ E * At =» 7 ! * LE) 1 40 % 1 
of our [ Reign). Upon a Motion tor Leave to amend the ſame, 


it was doubted whether the Court had Power to amend ſuch a 
Wit, or not. In order to ſupport the Amendment, Prime for 
Plaintiff cited the Statutes of Amendment, 8 II. 6. c. 8. and 14. 
Ed. 3. c. 6. and the Cafe of Brose and others againſt Corper, in 
B. K. Tin. 6 C. 2. to ſhew that the Feſte of a Writ of Inquiry 
out of Ferm was amended; - and an A nonymous Caſe in 3 Fentris 
171, as to different Soris of Amendments; and Blackmare's Caſe 
in the Sth Report. Drier for Defendant inſiſted, that this was 
ſuch a VV rit as could not be amended 3 and he cited the Cafe of 

| Heath 


Amendments, 43 


Heath againſt Paget, I Lev. 2. to ſhew, that no Original Writ 
can be amended; and to ſhew that the Teſte of a Writ of Error is 
not amendable, he cited the Statute 5 E. c. 13. But Prime by 
Reply argued, that this is not an Original but a Jud cial Writ, 
therefore amendable by all the Statutes of Amendment. The Court 
doubted ; and pending their Confideration, in Trinity Term 1740, 
the Amendment, by Conſent of the e was ordered, on Pay- 
ment of Coſts, | 


Chriſtie aguinſt Huggins, 


HIS was an Action brought by Plaintiff againſt Defendant 

for ſuffering Sir Ale vander Anſtruther to 3 out of his 
Cuſtody, when Warden of the Fleet; and Iſtue was joined in 
Trinity Term 11 C. and PlaintiF having by his Declaration, 
among other "Things, ſhewn, that Sir Aiexaniter was removed 
from the King's Bench by Ila. cor. teſted 26th Zune 10 C. being 
the laſt Day of Trinity Term, returnable zmmedrate, before Mr. 
ſuſtice Dormer, and by that Judge committed to the Fleet. It was 
(as Plaintiff thought) requiſite to prove a Copy of the Entry of 
{ſuch IIa. cor. upon the Roll, with the Return thereto, and the 
Commitment of Sir Axander tnercon, at the Trial of the Cauſe. 
Therefore a Motion was made, Eaſter 12 G. 2. on Plaintiff's Be- 
half, that ſuch a Roll might be filed; and a Rule was EE: to 
ſhew Cauſe. 

On Deſendant's Behalf it was alſo moved, that the Roll on which 
the Llue between the Partics had been entered, might be taken out 
of the Bundle of Rolls in the Treafury, and vacated, and that the 

erk of the Treaſury might be reftrained from receiving any Roll 
in this Cauſe, without Leave of the Court. And a Rule N was 
granted, upon Affidavits that ſeveral Searches had been made at 
different Times in the Treaſury for that Roll, and that it was not 
then filed, and it likewiſe appeared, that a Caution had been 
given to the Treaſury-keeper againſt receiving this Roll. The 
Clerk of the Treaſury and Treafury- Keeper were directed to at- 
tend, to inform the Court what the Practice is concer.ing the 
bringing in and filing of Rolls in the Treaſury, and how the ſaid 
Iſſue Roll came into the Bundle. | 
Upon Cauſe being ſhewa againſt the above Ples, in Trinity 


Term 1740, as to the Iflue Roll it appeared, that the, Clerk of 


tlie 


14 Amendments. 
the Eſſoins had made two different Files of the ſame Numbers 
of Trinity Term, and that neither the Clerk of the "Treaſury or 
Treaſury-Keeper knew any thing of that Roll coming into the 
Treaſury ; conſequently that it was in the Bundle when the Search 
had been made by Defendant : But as there was no Apprehenſion 
of there being two different Files of the ſame Numbers, this Roll 
was not found for want of ſearching that File, (where it really was) 
but the other. And as to the other Roll, it appeared that the Entry 
produced, which Plaintiff wanted to file, was made upon a Roll of 
Michaelmas Term 10 G. 2. that being the Term in which it was 
alledged Mr. Juſtice Dormer had delivered the Writ, Sc. into 
Court to be recorded; and that an Entry had been made of the 
Ha. cor. Return and Commitment, upon a Roll of Trinity Term, 
when the Writ was teſted, and that the ſame was filed among the 
Rolls of that Term, which the Court thought was an Entry of the 
proper Ferm: But ſuch Entry not agreeing exactly with the Ha. 
cor. and it not ſhewing that Mr. Juſtice Dormer had on the firſt 
Day of Michaclmas Term delivered the Writ, &c. into Court, 
to be inrolled, the Court therefore diſcharged both the Rules to 
ſhew Cauſe, and ordered that the Entry of the Writ of Ha. 
cor. Sc. upon the Roll of Trinity Term ſhould be amended, by in- 
ſerting (cameram ſuam ſituat' in le Serjeants Inn in le Chancery Lane 
London) thoſe being the Words omitted in the Entry which were 
in the Writ; and that the following Words ſhould be inſerted at 
the Concluſion of ſuch Entry, (viz.) Quam quidem Commiſſionem < 
idem Fuſticꝰ Robertus Dormer Ar' poſtea ſcil viceſinio tertio die Octo- 
Bris Anno regni dicti Domini Regis nunc undecimo per manus ſuas pro- 

prias deliberavit hic in Cur' de recordo irrotuland' ac irrotulat', &c. 
Skinner and Prime for Defendant; Agar and Draper for Plaintiff. 


Stone ggainſt Overton. Hil. 14 G. 2. 


UL E to ſhew Cauſe why a new Record of Nj. pri. and Ha. 
| cor.-Fur, ſhould not be made out and returned by the Aſſo- 
ciate, agreeable to his Minutes taken at the Trial, the old Record 
having been loſt, made abſolute. It was objected for Defendant, 
that the Names of the twelve Jurors who were ſworn cannot now 
be known, (the Aſſociate not having kept any Entry of their 
Names) ſo as to make a new Return. But the Objection was 

over-ruled ; the Jurors are not now named in the Return of the 


Record 


Amendments. 5 
Record of Ni. pri. or in the Final Judgment, nor were they before 
the late Ballotting Act, unleſs in Caſe of a Tales, Draper tor Plain- 
tiff; Gapper for Defendant. 


a a 8 Wilkes. Eaſter 14 Geo. 2. 


Efendant miſtook a Fact, and ſet out 2 Cuſtom wrong; he 

applied to Mr. Juſtice Parker for Leave to amend, but Plain- 
tiff not conſenting, the Judge made no Order. PlaintiiF uigned 
Judgment, and before Enquiry executed, Defendant gave Notice 
of Motion: Defence was made on the Enquiry. Per Cur': Let 
the judgment and Enquiry be ſet aſide, and let the Plea be amended 
on Payment of Coſts, and Defendant's bringing 15/. Damages, 
found by the Inquiſition, into Court. Bootle for Defendant ; Dra» 

per for aun, 


Priddle againſs Skurray and others. Trin. 14 & 15 
e, 4 


R. Juſtice Forteſcue Aland made an Order that Plaintiff 

ſhould have Leave to amend his Declaration, in the Parti- 
culars to the Order annexed. Defendants moved to diſcharge the 
Order upon the Face of it for Precedent Saxe. Particulars are the 
Subſtance of the Order, and ought to be inſerted in the Body of it. 
Of that Opinion were the Court, and the Rule to ſhew Cauſe why 
the Order ſhould not be diſcharged, was made abſolute. - Beifield 
tor Defendants ; Burnet for Plaintiff, i 


Anonymus. Hil. 14 Geo. 2. 


ER Cur*: In an Action on 2 Penal Statute, Defendant cannot 
' plead doubly. This Caſe is not within tne Statute for the 
ann of the Law. 


Ingham againſt Chithull and Noke. Eaſter 1710 


| HIS was a joint Action on ſeveral Aſſumptions. Chi/hull 
pleaded Bankruptcy. Mee pleaded a former Recovery for 


che fame Demand. After Judgment againit Ne on Nu! tiel Re- 


cord, 
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ord. Plaintiff confeſſed Chi/hulP's Plea to be true, and . a Nolle 
proſequi as to him, purſuant to the Statute 7 Ann. Plaintiff made 
cut his Writ of Enquiry in the ſame Manner as if the interlocutory 
Judgment had been againſt both Defendants ; but by the Inquiſition, 
Damages were found againft Ne only. Defendant Note moved 
to ſet alide the Writ of Enquiry and Inquiſition, and obtained a Rule 
to ſhew Caule ; pending which Rule, Plaintiff moved to amend the 
Writ, by ſtriking out Chiſhull's Name after the Taliter proceſſum 
fuit; and the Rule for the Amendment was made abſolute, without 
Oppoſition. After which Amendment the Writ tallied with the 
Inquilition, and the Defendant's Rule was diſcharged. Draper for 
Plaintiff; Sinner for Defendant Notes, 


Greenwood again Richardſon, one, &c. Mich. 19 
Geo. 2. | 


HE Bill was, by Miſtake, entitled Trin. 19 Geo. 2. inſtead 

of 19 & 29. Defendant moved to ſtay Proceedings, and had 
a Rule to ſhew Cauſe; which Rule was diſcharged, and the Title 
of the Bill ordered to be amended, on Payment of Coſts. Plaintiff 
alledged, that the Statute of Limitations would take Place if he was 
put to file a new Bill. But the Court paid no Regard to that. 
Clarke againſt Cotton, one, Go. Mich, 6 Geo. 2. was quoted, where 
the Bill was amended from preducit ſem to petit Remedium ; pro- 
_— ſignifies no more than that Evidence is ready, petit Re- 
medium ſcems unneceſſary. The Court have a different Controul 
over Original Writs iſſued out of Chancery, and Original Bills filed 
here. his Fitium Clerici, or Meſcience of the Clerk of the Court, 
is amendable by his Inſtructions, and by the Entry of the Bill in the 
Prothonotary's Book of Trin. 19 & 20. An Original out of 
Chancery is amendable by the Cur fitor's Inſtructions. This Caſe 
is not ſimilar to a Declaration in Ejectment; the Title thereof is 
not amendable, - there being nothing to amend by. Hayward for 
Plaintiff; Draper for Deſeadant, E 


Beaumont 
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Beaumont against Coſin, one, &c. Hil. 19 Geo. 2. 
ULE to ſhew Cauſe on Plaintiff's Application, why Decla- 


ration-ſhould not be amended, by inſerting in the Memoran- 
dum the true Day of proclaiming, viz. 28th November, (initead of 


23d October, which was before the Cauſe of Action.) Rule abſolute, 


on Payment of Coſts, Defendant to have Time to plead de nove, 
pleading in Bar. Bootle for Plaintiff ; Agar for Defendant. 


Driver, on the Demiſe of Scrutton, again Scrutton 


and others. Hil. 18 Geo. 2. 


In Ejeftment. Jy ULE to ſhew Cauſe why the Demiſe ſhould not 

be amended in Point of I ime diſcharged: This 
is never done without Conſent. Ililles for Plaintiff; Prime for De- 
fendant. 


Wynne, Eſq; and Kynaſton, Eſq; Demandants, Tho- 


mas, Gent. Tenant, Apperly, Dr. of Phyſick, and 
Alathea his Wife, Youchees, by Attorney. Hil. 18 
Geo. 3 


FRIT of Entry returnable. Qxinden Paſche, Teſted 2d 
April, laſt Summons returnable Craftino Aſcenſionis Domini, 


being, 16th May; the Dedimus Poteſlatem to take the Vouchees 


| Warrant of Attorney bore Teſte 25th April, and the Mittimus 18th 


May. The Recovery was arraigned at Bar 5th May. Mrs. Ab- 
perly the Wife, a Vouchee, died roth May, ſix Days before the Re- 


turn of the Summons. A Writ of Error being brought, and the 


Death of the Vouchee before the Return of the Summons, aſſig ned 
for Error in Fact, Application was made to this Court to amend 
the Telte and Return of the Writ of Entry, and a Kule to ſhew 
Cauſe. The Court, after hearing Counfel on both Sides, and 


_ Conſideration, was of Opinion, That all Amendments muſt be con- 
ſiſtent with Rules of Law, and there mult be ſomething to amend 
by. In this Caſe, the Vouchces by Law could nct appear till tne 


Return of the Summons ; and the Fower of Attorney given by Aa- 
| C thee 
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rhea to appear at that Nay, was revoked by her Death in the in- 
termediate Time. By Statute 3 H. 6. c. 12, Original Writs 
amendable if wrong by Miſpriſion of the Clerk, or where there is 
any thing to amend by. Here is no Aliſpriſion of the Clerk; the 
Writ 1s made agrecable to his Inſtructions, and nothing to amend 
by. The wendy: nt prayed, is to amend in the firſt Inſtance. 
The Rule diſcharged. Willes & al. tor Doctor Apperly and De- 
mandants and Tenant; Sinner & al, for Wynne, Eſq; and his 
Wife, entitled to the Eſtate in Remainder, 


Beaumand ag Stuart, a Priſoner. Hil. 20 Geo. 2. 


ULE abſolute, giving Plaintiff Leave to deliver a new Iflue 
properly entitled; in the Title of the Iſſue already delivered, 

the Word (George) was omitted; it ſtood thus, Hilary Term 20th 
King the Second, Vynne for Plaintiff; Bootle for Defendant, 


Marks, Spinſter, by Brimmer her next Friend. Trin. 
21 Goo. 21 


Laintiff's next Friend {worn to be a material Witneſs. for 
Plaintiff, who was now of full Age: Plaintiff moved and had 
Leave to ſtrike out Brimmer, | | 


Davids, Spinſter, ggainſt Wilſon. Hil. 21 Geo. 2. 
N to ſhew Cauſe why final Judgment on Verdict ſhould 


not be amended in particuiaribus; after Writ of Error and Re- 
cord tranſcribed, but the Tranſcript not carried into the King's 
Bench. The Amendments were, to infert the Words 

agreeable to the ſtanding Form uſed by the Clerks of the 
Judgments ; ; ſome other little Miſtakes, which were Vitium Clerici ; 
and to make a'Jurymun's Name Marſhall inſtead of Marſpell by the 
Panel, &c, to make the Record conſiſtent; on reading Poftea Ha. 
cor. and Panel. Sinner for Plaintiff; Belfield and Poole for De- 
fendant. | 
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Garway againſt Stevens. Eaſter 21 Geo. 2. 


Laintiff moved to add a new Count to his Declaration, which 


was of laſt Michachnas Term, on Payment of Colts. Defend- 


ant objected, that by the Courſe of the Court a Count cannot be 


added after the ſecond ferm; which was agreed to be the Practice: 


But as Plaintiff, might diſcontinue, and to five the Trouble of a new 
Action, the Rule for the Amendment was made ab:lute, on Pay- 
ment of Coſts of Plea and Applic: tion, and Defendant having Leave 


to plead de novo. Bootle for Defendant; Skinner tor Plaintiff, 


Bird, Exccutor of Smith, againſt Foſter the younger. 
| Trin. 21 : 2. 


In AſumPpſit. Laintiff having laid his Action in Landon, and de- 

clarcd with a Profert of Letters Feſtamentary from 
the Piſhop's Court at Durham, obtained a Rule to ſhew Cauſe why 
he ſhould not amend the Declaration, by laying the Venue in Northum= 
berland inſtead of London. On fhewing Cauſe, the Court diiciarged 
the Rule, it not being uſual to amend the Venue at Flaintifs In- 
ſtance, unleſs where the Action by Act of Parliament is confined to 
a particular County, (ſuch as the Meſiminſler Bridge Act, Sc.) and 
Plaintiff by Miſtake lays it in another County : Simple Contract 
Debts follow the. Perfon of the Debtor, Specialties are Aſſats where 


found. In this Caſe, the Amendment prayed ſeems to be to make 


good an Adminiſtration, which probably i is void in Law. Beatle and 
Inne for Defendant; ; Prime for Plaintiff, | 


Bludwick and Wiſe, Executors, again Uſborne, Ex- 
ecutor. Same Term. 


ULE to ſhew Cauſe why Defendant ſhould not have Leave to 

add to former Pleas already pleaded, bo Leave of the Court, 

two new Pleas, diſcharged. The Quettion n was Mater of Title, and 
the Cauſe to be tried at the Sitting after Ferm. Defendant had 
Time to apply laſt Term, he is under no S prize: Plaintiffs can't 
CE, now 
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now be prepared to anſwer new Matter. Bootle and Poole for De- 
fendant ; Prime and Draper for Plaintiffs, | 


Wood againſt Boon, Eſq; having Privilege of Parlia- 
ment. Mich. 22 Geo. 2. 


OOLE moved to amend the Da by FA Pledges to 

proſecute, and a Memorandum making the Declaration agree- 
big to the Bill on Record, on Payment of Coſts. Rule to ſhew 
Cauſe, which was afterwards made abſolute. 


Ring, Demandamt; Bold, Tenant; Harrington, Vou- 
chee, Eaſt, 22-0. . | 


7 ILLES for the . moved to amend the Recovery, by 

ſtriking out Ut is adjudged, and inſerting, It is Conſidered. 
Grinted abſolutely ; the Amendment prayed relating to the Act of 
the Court in giving their Judgment, | 


Merefield againſt Hulls. Trin. 24 * 


77 Corpus cum Cauſa to remove Defendant. to the Fleet, was 

made returnable before Lord Chief Juſtice at his Chambers, 
and Defendant was committed by the late Mr. Juſtice Forteſcue 
Aland : Motion by Agar, to amend the Ha. cor. by making it return- 
able before the Judge by whom the Priſoner was committed. But 
per Cur': The Amendment prayed is unneceſſary. The Commit- 
ment is warranted by the Practice, and is ſimilar to the Ha. cor. Act, 
32 Car. 2. In the Abſence of the Chief Juſtice, the other Judge 


had the ſame Power. 


Lacy and Garrick t Barry. Faſter 24 Geo. 2. 
In Debt, for a Penalty i in Articles of Agreement. 


<0 


Efendant rel for Leave to amend his Plea, nad for Oyer of 
the Articles, after Demurrer to the Plea, Joinder and Argu- 
3 


. Amendments. 21 
gument, md farther Day appointed, On ſhewing Cauſe, the Mat- 
ter of Oyer was given up, as not-prayed within Time, and as to 
it the Rule was diſcharged ; but the Amendments tending to ſtate 
Facts neceſſary to bring the Conſtruction of an Act of Parliament, 
and the true Merits of "tha Caſe, before the Court, the Rule as to 
them was made abſolute, on Payment of Coſts. Amendments to 
be made within three Days; and if Plaintiffs demur again, De- 
fendant to join in Demurrer immediately. Prime and Beetle for 


Defendant ; Milles and Poole for Plaintiffs, 


Murry againſt Bowen. Eaſter 24 G. 2. 


Eclaration of Hilary laſt delivered the Evening before the 
Eſſoin Day of this Term, with an Imparlance. Defen- 
dant's Attorney, by Miſtake, entered a Special Imparlance as for a 
Plea in Abatement, and then pleaded a Tender, to which Plaintiff 
demurred. Defendant moved, and obtained a Rule to ſhew Cauſe 
why he ſhould not amend his Plea, by leaving out the Special Im- 
parlance, and pleading as of laſt Term. On ſhewing Cauſe, it 
was urged on Plaintiff's Part, that in Abatement there can be 
no Amendment: But the Declaration having been delivered ſo 
late, (the laſt Minute) and Pleas of Tender being in Bar, and ſuch 
as ought to be favoured, the Rule was made abſolute, on Payment 


of Coſts. Poole for Defendant z Bootle for Plaintiff, 


Loggin, Banani Rawlins, Tenant ; Pullen and 
his Wife, Youchees. 0 


H 18 Recovery, ſuffered nine Vears ago, was ordered to be 

amended, by putting the word (Trul) the Name of a Vill, 
into its proper Place, according to the Deed of Uſes. Trul had, 
by Miſtake, been put into the Recovery as an Advowſon, not as 
a Vill where lands lay, It was objected againft this Amendment, 
I/. That the Eſtate was in Truſtees at the Time of the Recovery, 
and conſequently the Truſtees not being Parties, there is no good 
Tenant to the Præcipe. 2dly, That the Lands are of Cuſtomary 
"Tenure, Part of the Manor of Taunton-Dean. 3dly, That the 
Parties who ſuffered the Recovery were Volunteers, not to be 
conſidered as claiming under a Family Settlemeut, or as Purchaſers 
21 | tor 
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for a valuable Conſideration. 4thly, That Pullen's Wife is dead, 
and a Recovery can't now be ſuffered to diveſt thoſe in Remainder. 
The Court will not enter into the Queſtion, Whether or no, in 
Equity, Recoveries of Truſt Eftates bar legal Remainders, or into 


the other Objections; when the Recovery is amended, Valeat 


quantum, &c, The Intention of the Parties is the Foundation for 


the Amendmemt. The Tranſaction appears to be fair, and with- 
out Fraud or Colluſion. The Principle upon which the Court 


goes, is the Statute 8 Hen. 6. to amend the Miſpriſion of the Clerk. 
A Præcipe is the Curfitor's Inſtruction for an Original Writ; a 
Deed of Uſes is the Clerk's Inſtruction for a Recovery: This 
Præcipe and this Deed are the Things to amend by. Mrs, Pullen 
being dead, an Amendment is the only Remedy left. Prime and 
Pools for Pullen ; Milles for Lord Middleton and his Lady; Belfield 
for Ready and his Wife, Claimants in Remainder. 


Dryden, Clerk, ægainſt Langley. Trinity 24 & 25 
| Geo. 2 


In Ruin Efendant had avowed for a Quit-Rent, and Iſſue 


was joined laſt Eafter Term; Defendant moved, 


and Ibenined Rule this Term to ew Cauſe why he ſhould not 


amend, by adding three Avowries for Quit-Rent payable at dif- 
ferent limes, on Payment of Cofts ; which Rule (Plaintiff refuling 
to conſent that Defendant micht give the Matter in Evidence on 
the preſont Iſſue) was made 8 ; Defendant rejoining gratis, 
and taking ſhort Notice of Trial. Draper for the Avowant ; Bel- 


Held for Plaintiff. 


Tarrant, Demandant; Randal, 7. mf; Sheppard, 


Eſq; and another, Voucheec. Mich. 25 Geo. 2. 


. Recovery was ordered to be amended, by ſtriking out 
tne Word Aljudęed, and inſerting inſtead thereof the Word 


Conſidered, in the giving of Judgment by the Court. Prime for 
Demandant, Tenant and Vouchees. | | 


Wittor, 


Umendments, 


Witton, Eſq; Demandant ; Faſt, Gent. and Weddell, 
Gent. Tenants; Thomas Fairfax, Eſquire, Vouchee ; 


of Lands in Clemen?horpe in the County of the City 
of York: Recovery of Eaſter goth Willem zd, Roll 
195. Winford's Office. Entry returnable Cr9. Pur. 


Summons returnable Men. Paſeo. Seifin returnable 
mndilate. 


HE Court, on the Motion of Serjeant Poole, on the Part of. 
Elizabeth Fairfax Heir of the Vouchee, ordercd the Prayer 


of Seiſin to be amended, and the Return of the Writ of Seiſin to 


be perfected by the Clerk of the Return-Office, the proper Officer 


who makes the Return. This Writ was rightly directed to the 
Sheriffs of the City of T, but not returned in the Name of any 
Sheriff, tho' a miſtaken Return in the ſingular, inſtead of the plural 
Number, was indorſed on the Writ: The Prayer of Seiſin, and 
Return of the faid Writ, were ordered to be firſt amended, and then 
the Roll and Exemplification accordingly. The particular Amend- 
ments were as follow; J, To amend the Prayer of the Writ of 
Seifin, by ſtriking out (Cam.) and inſerting (Civit.); to amend the 
Return of the Writ of Seiſin, by ſtriking out (mb) and inferting 
(nobis); by ſtriking:out (fect) and inſerting (fecemus) ; by ſtriking 
out (predia.) and inſerting (infra ſpecificat.) and by adding the 
two Sheriffs Names; to amend the Entry of the Return of the 
Writ of Seiſin, by ſtriking out the Words (Thomas Pulleyne, Armi= 
ger, then Sheriff of the County of York) and inſerting (Ric'us Wood 
& Sam. Buxton, then Sheriffs of the City of York) ; by ſtriking out 
(ipſe) and inſerting (ipſi); by ſtriking out (hi and inſerting (eis); 
and by ſtriking out (Vecit) and inſerting ( fecerunt. ) 


Harriſon, Chamberlain of London, againſt Potter, 
Mich. 26 Geo. 2. | 


OOLE for 3 Aldermen and Sheriffs of London, 
moved to amend their Return of Defendant's Writ of Ha. 
cor. cum Cauſa. The Subſtance of the Return was the Action be- 


tween the ſaid Parties, in Debt, for the Penalty of a By-Law, 
C 4 brought 
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broucht againſt Defendant for employing a Foreigner, (no Free- 
man of the City,) and the Cuſtom to make By-Laws ; but the 
Cuſtom to employ Freemen, and not Foreigners, within the City, 


was omitted ; which laſt mentioned Cuſtom Poole prayed might be 


inſerted in the Return. Draper for Defendant, ſubmitted whether 
the Return was amendable, or not; eſpecially, as another Rule 
touching the granting of a Procedends was pending. Rule abſo- 


lute to 3 the Return. 


Ldrd bas, . Tenant, Ayles Eſquire, | 
Vöouchee. Trin. 27 & 28 Geo. 2. 


'ULE abſohite to amend the Recovery, by tranſpoſing the 
Names of Demandant and Tenant, purſuant to the Deed _ 
making a Tenant to the Præcipe. Prime and Draper for Deman- 
dant, Tenant and Vouchee ; Yilles for Sir Thomas Rudge, the Re- 
mainder Man intended to be barr'd. By the Recovery Biſcoe had 
been Demandant, and Lord Tenant. By the Deed Lord was to be 


Demandant, and Biſcoe Tenant. 


Law agaim/! Saliſbury, one, &c. Mich. 28 Geo. 2. 


 ULE abſolute to amend Bill filed, and Dackwwton thereon 

againſt an Attorney, by ſtriking out the Words [ commenced 

and] next before the Word [profecuted] on Payment of Coſts. Per 

Cur : The Bill is in our Power, as an original Writ is in that of 
the Court of Chancery. Poole for Defendant ; Prime for Plaintiff. 


Craghill and others Plazntiffs; Pattinſon and Wife 
and Nicholſon and Wife and others Deforciants. 
Mich. 29 Geo. 2. | 


INE levied in Trinity Term Anno primo Georgii Regis, was Or- 
dered to be amended according to the Deed of Uſes, by ſtrik- 

out Parochid] and inſerting [ Parochiis] inſtead thereof, and by in- 
ſerting [et Melmerby.] Motion made on behalf of Fohn Nicholfon, 
who claims Title to a Meſſuage and ſeveral Lands and Heredita- 


ments in 8 in Cumberland, under ſaid Fine and Deed of 
| Uſes, 


Amendments . 26 


"yr as Nephew and Heir to John Nicholſon, one of the Defor- 
ciants; oppoſed by Foſeph Carleton, who claims Title to ſuch Meſ- 
ſuage, Ec. (if not barred by the Fine) as Heir to ary the Wife 
of ſaid Fohn Nicholſon one of the Deforciants. 


Thornley again Hughes. Hil. 29 Geo. 2. 


Efendant by Leave of the Court pleaded two Pleas, Not 
guilty, and a Special Juſtification. On the former Plea 

Iſſue was join'd ; to the later Plea Plaintiff replied, Defendant de- 
murred to the Replication, and Plaintiff join'd in Demurrer ; Plain- 
tiff made up the Iſſue (awarding contingent Damages as uſual) 
and before Argument of the Demurrer, proceeded to Trial of the 
Iſiue, and obtain'd a Verdict. Defendant this Term moved for, 
and obtain'd a Rule to ſhew Cauſe why he ſhould not amend the 
later Plea on Payment of Coſts. The Court thought that the Ap- 
plication for the Amendment came too late, eſpecially as it appear'd, 


that, belore the Trial (viz.) 16 June laſt, Defendant had applied 


for the ſame Amendment, and then had a Rule to ſhew Cauſe, which 


Rule Defendant's Agent had waived by a Note in Writing ſigned 


by him directed to Plaintiff's Agent. The laſt Rule to ſhew Cauſe | 


diſcharged. Poole for Defendant ; Mynne for Plaintiff. 


Tyrrell againſt Meen Adm. Hil. 30 Geo. 2. 


ULE to ſhew-Cauſe why Defendant's Plea being a ſpecial 
Plene Adminiltravit, (pleaded two Terms ago) ſhould not be 
amended by adding a Debt due from the Inteſtate, for Rent made 
abſolute upon Payment of Coſts. The Amendment to be made 
within two Days, and Defendant to take Notice of T'rial for next 
Aſſizes. Paole for Defendant; Prime and Martyn for Plaintiff. 


The Maſter and Fellows of Univerſity College in 
Oxford againſt the Biſhop of Exeter and others. 


In quare Impedit. FE WITT for Plaintiffs having Occaſion to 
| make a long Alteration in the Declaration, 
moved for Leave to withdraw the Declaration already delivered, 


and to declare de * and obtained a Rule to ſhew Cauſe, which 


was 
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26 BE Amendments, 
was afterwards diſcharged as unprecedented. He then obtained 


a Rule to ſhew Cauſe why Plaintiffs ſhould not have Leave to 
amend their Declaration, putting the Amendments into the Rule: 


On ſhewing Cauſe upon the laſt Rule it appearing, That the 


Amendments, though very long, were not Matter of new Title, 
but related to the 5 Title made before under Lord Arandell, 
and that the Papers were in the late Mr. Serjeant Draper's Hands 
at the Time of his Death, who by Reaſon of Sickneſs had not 
finiſhed the Declaration. The Rule for the Amendment was 
made abſolute upon Payment of Coſts; Defendant to rejoin 
gratis, and take Notice of Trial for next Aſſizes. Poole for De- 


fendant. 


Palmer against Colins, one, &c. Trin, 33 Ges: 2. 


UL E made abſolute for Leave to amend the Bill filed againſt 
Defendant as an Attorney, by adding to the Plaintiff's Da- 
mages the Sum of 1507, on Payment of Cofls, "The Miſtake was 
through Neſcience of the Clerc. The Court is not tied up to the 
old Cafes; Common Senſe muſt govern, Nares for Plaintiff; 


Wilſon for Defendant. 


Hodgſon Aſſignee of the wie Michell. Eaſter 
33 Ces. 


NDER Colour of a pete Agreement by Plaintiff to 
ſtay Proceedings, Defendant had applied to ſtay the ſame; 
but the Agreement being denied, the Rule was diſcharged. Then 
Defendant defired to be let in to try the Merits of the Original 
Action on Payment of Coſts ; which was granted, adding (Plain- 
tiff having been delayed of a Trial) That the Bail Bond ſhould - 


| ſtand as Security; Plaintiff had applied for Leave to amend his De- 


claration on the Bail Bond, which Defendant inſiſted by Rule of 
the Court was not amendable ; but that is a Miſtake : There is 
no ſuch Rule, Declarations in Actions on Bail Bonds may be 
amended as well as any other Declarations. 'The Court perhaps 
may have refuſed in ſome Inſtances to grant Leave to amend 


Writs of Scire facias againſt Bail, where by ſuch Amendment 


the Bail might be deprived of the Advantage of ſurrendering the 
Principal, 


Arreſt. 27 


Principal, as perhaps they might do in Caſe of a faulty Scire facias 


quaſhed, and a new one ſued out. Poole and Hewit for Defendant ; 
Nares and Davy for Plaintiff. 


Arreſt. 


Johannet againſt Lloyd. Hail. 12 Geo. 2. 


Efendant being arreſted in returning from Attendance on the 
Court to juſtify his Bail, was ordered to be diſcharged. Mynne 
for Defendant. 


Attachment. 


Hanſlow and Wife againſt Roberts and others. Mich. 
7 Geo. 2. 


Motion was made by CHabple for an Attachment againſt Con- 

able for acting as an Attorney without being ſworn : The 
Court denied to make any Rule, a Penalty « of 50/1. being laid upon 
Defendant by AQ of Parliament. 


Barton again/? Baynes. 


Arnall moved to make a Rule abſolute for an Attachment 
againſt one Bridgwater, an Attorney, for not delivering to his 
Client Indentures of a Fine, &c. purſuant to Mr. Juſtice Forteſcue's 
Order, (which had been made a Rule of Court.) Per Cur': No 
Demand of the Writings appears ſince the Judge's Order made a 
Rule of Court ; and therefore take a Rule that a Demand of the 
Writings left at the Chambers of Bridgwater (who concealed him- 

ſelf) ſhall be a good Demand, 
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Gage a gainſ Gough. Faſter 7 Geo. 2. 


OVED by Baynes for an Attachment againſt a Witneſs 

| ſerved with a Subpana, that did not bring a Will with him 
to the Trial, which he had Notice to produce. Per Cur”: As there 
was no Rule upon the Regiſter (the Witneſs) to produce the Will 
at the Trial, no Rule can be made on this Motion. 


Miller 9gain/t Vicaridge. Trin. 7 & 8 Geo. 2. 


Rule was made for an Attachment againſt the Sheriff of Mid- 

dleſex for not returning a Capias ad Reſpondendum; whereupon 
the Sheriff cauſed Bail to be put in, and juſtified in Court, and 
moved to diſcharge the Rule for an Attachment upon Payment of 
Coſts; the Court made a Rule to ſhew Cauſe, which was afterwards 
diſcharged upon hearing Counſel on both Sides; it appearing that 
the Parties had been before” Mr. Juſtice Forteſcue, who had made an 


Order by Conſent, that Proceedings ſhould be ſtayed on Payment of 


Debt and Coſts to be taxed, and that the Plaintiff had been delayed 


two Terms; and the Counſel for-the Sheriff refufing to conſent to 
go before the Prothonotary on the Foot of the Judge's Order, the 


Court were of Opinion that the Rule for an Attachment ought to 
ſtand. Corbet for Plaintiff; Chapple for the Sheriff. 
Hammond 9again// Woolmer. 


AUSE tried at NM. prius; Verdict for Plaintiff, ſubject to the 
Opinion of the Chief Juſtice, who ordered the Cauſe to be put 


in the Paper, and if Judgment for Defendant, Coſts of a Nonſuit; 


on the Argument, Per Cur' for Defendant, before which Defend- 


ant died; moved by his Executor for an Attachment for Non-pay- 


ment of Coſts. Shew Cauſe. 


ce 8 
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Gale againſt Chapman. Mich. 8 Geo. 2. 


Rule was made in Hilary, ſixth of his preſent Majeſty, for an 

Attachment againſt the Plaintiff, unleſs he ſhould pay a Sum 
of Money upon Notice of the Rule. The Money not being paid 
upon Service, Gofwel!, Defendant's Attorney, without farther Appli- 
cation to the Court to make the Rule abſolute, took out an Attach- 
ment againſt Plaintiff, SI inner, on Defendant's Behalf, moved for 
an Attachment againſt Gofwe!ll for ſuing out the Attachment againſt 
Plaintiff irregularly. A Rule was made to ſhew Cauſe; but upon 
ſhewing Cauſe, though the Attachment againſt Plaintiff was irregu- 
larly iſſued, yet it appeared to be only a mere Miſtake in Judgment, 
and that no Miſchief was intended ; and further, that it was meant 
as a Service to Defendant, Gefwell's Client, who now makes the 
Complaint. The Rule was diſcharged. Comyns for Geofwell, 


Parr against Soames. Hil. 8 Geo. 2. 


7 Homas Hilton, one of the Jury-men, attended in Perſon, accord- 

| ing to a former Rule of Court, but had made no Affidavit in 
Anſwer to the Charge againſt him. Per Cur': He cannot be exa- 
mined. viva voce; therefore let there be a Rule to ſhew Cauſe why 
an Attachment ſhould not iſſue againſt him. : 


Cooper againſt Sayer. Eaſter 8 Geo. 2. 


| 72 NVE moved for an Atjachmeat againſt one Hodſon, for act- 

ing as Plaintiff's Attorney after he was forejudged. The 

Court made a Rule to ſhew Cauſe, which was afterwards made ab- 
| ſolute, no Cauſe being ſhewn. 


Walton againſt Maſon. 
Rule was made that A. B. late Sheriff of the County of York, 


upon Notice of the Rule to him or his Under-Sheriff given, 


ſhould pay a Sum of Money to Plaintiff; and upon an Affidavit of 


Service of the Rule upon Bowes, the Under-Sheriff, an Attachment 
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7 Attachment. 


was granted: Eyre moved to diſcharge the Rule which was drawn 
up for an Attachment againit the Under-Sherift. Per Cur': The 
Rule is wrong, though the Under-Sheriff was ſerved with the firſt 
Rule, this Rule muſt be for an Attachment againſt the Sheriff: and 
for the future, let the Form of all Rules upon Sheriffs be, that the 
Sheriff ſhall do the Act required, upon Notice to his Under-Sheriff, 


as in Banco Regis. 


Cave again Price. Trin. 8 & 9 Geo. 2. 


RIG H T moved for an Attachment againſt the Sheriff of 
* Middleſex for not returning a Writ of Capias ad reſpondendum, 


upon Affidavit of Service of the Rule on the Under-Sheriff : Per 


Cur”, Be it fo, the Attachment muſt be againſt the Sheriff, and the 


Service is proper upon the Under- Sheriff. 


Arne againſt Neeler. Mich. 9 Geo. 2. 


HE Court granted a Rule for an Attachment againſt the She- 

riff of Midlloſen, for not returning a Writ purſuant to a pe- 
remptory Rule, upon an Affidavit of Service of ſuch Rule on Ben- 
fon, who was ſworn to act as Under-Sheriff, and not to be Under- 
Sheriff. Eyre for Plaintiff, | , 


Ware, an Attorney, againſt Racket. Til. 9 Geo. 2. 


Laintiff ſued out an Attachment of Privilege, and indorſed it 
for Bail without filing any Affidavit of his Debt to warrant 
ſuch Indorſement. Defendant complained of this to the Court, 


. who made a Rule upon Plain if to inew Cauſe why am Attachment 


of Contempt ſhould not iſlue againſt him: It appeared, upon ſhew- 
ing Cauſe, that an Aiſicavit of the Debt was actually made before 
the Writ ſued out, but by Miſtake was not filed. 95 Court diſ- 
charged the Rule for an Attach v nt, and ordered Flaintiff to pay 
Coſts, Defendant conſenting to ang no Action, 25 tor De- 
fendant; Chapple and G'yde for Fleintiſt. 


The 


or); I 


Attachment. 31 


The King against Harries. 


HE Attachment of Contempt was returnable the Day be- 
fore the Ferm; Chapple moved to quaſh it, objecting that 


it ought to be returnable at a Day certain in Full Term, and can- 


not properly be made returnable on any other Day: Where the 
Proceeding is by Original, the Party may appear on the Eſſoin- 
Day, or any of the three Days next following 3 but this Proceſs 
muſt be returnable on a Day certain; and no Inſtance can be 
ſhewn in the King's Beach or Common Pleas, where ſuch a Writ 
was returnable at a Day intervening the Eſſoin-Day and the firſt 
Day of the Term. J/right for the Proſecutor urged, That all 


| Judgments relate to the Eifoin-Day; and this is a judicial Writ; 


w 


the Court is never adjourned on the Effoin-Day, but commences 
then and continues to the Puario die poſt, The Writ was ordered 


to be quaſhed, 


Webſter, an Attorney, again Holme. Mich. 


Geo. 2. 


N Attachment of Contempt was ordered againſt Plaintiff for 


inſerting Defendant's Name in a Writ of Privilege, after it 
came to Plaintiff's Hands under Seal of the Court. This is ſuch 
a Miſbehaviour in an Attorney as the Court mult puniſh, without 
putting the , SY to prefer an Indictment tor Forgery. Eyre 


for Defencan ; . Chappie for Plaintiff. 


Townſend av 555 Baker. 


Efendant's Goods, which had been taken in Execution, were, 

by Rule of Cot made on hearing Counſel on both Sides, 
ordered to be reſtored ; Defendant afterwards, upon Affidavit that 
the Goods were not reſtored purſuant to the "FRY moved for an 
Attachment of Contempt, which was granted abſolutely without 
Affidavit of Service of the former Rule, which being made by Con- 
ſent, Plaintiff muſt take Notice of, and comply With at his Peril, 


Chapple for Defendant ; {Eyre for Plaintiif, 


Langdell 
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8 Attachment. 


Langdell agi Sutton. | Hil. 10 Geo. 2. 


N Attachment was ordered againſt the Jurors for determining 
their Verdict by huſtling Ha in a Hat; one of them 


had diſcovered the M: atter, and ſworn it; the Eleven others denied 


it upon Oath; but it was proved that four of them had confeſſed it. 
Eyre moved, that Proceedings on Attachment might be ſtaid on 
Payment of Coſts to both Parties, without the Attendance of the 
Jurors in Court, who lived in Yor4fhire; and alledged, that only 
one of the Jurors attended in a like Caſe of Parr and Sames. Per 

Let the Jurors all attend to be publickly admoniſhed, that the 
Country may take Warning. Chapple for Defendant. 


Shipway againſt Clark, Mich. 11 Geo. 2. 


Efendant petitioned againſt Sheriff's Officers for Extortion, 
Sc. praying Relief according to Statute 2 Geo. 2. and the 


Court made a Rule for the Bailiffs to ſhew Cauſe why an Attach- 
ment ſhould not be iſſued againſt them, and not to anſwer the 
_ Matters complained of; the former having been the Method con- 


ſtantly uſed here, and the later againſt the Courſe of the Court. 


Belfield for Defendant. 


Maurice, Eſq; « again F Grifith. Hil. 12 Geo. 2. 
Mees. for an Attachment ag Zainſt the Sheriff of M- 


rioncth/hire for not returning Tf? Ca. Sa. Shew Cauſe, 
Skinner. | 


Macleed againſt Marſden, Trin. 13 Geo. 2. 


HE Queſtion was, Whether a Rule to bring in Defen- 
dant's Body after Cepi Crpus returned by the Sheriff of 
Cbeſpire ought to be diſcharged or not? It being ſuggeſted on 
Behalf of the Sheriff that Defendant was in Cuſtody, and had re- 
mained in Gao] ever fince the Arreſt; but the Fact e 


. otherwiſe, Defendant had been ſuffered to eſcape. Per Cur” : 


Had 


Attachment. . 


lad the Sheriff ſhewn Defendant to be in actual Cuſtody, the Rule 

ought to be diſcharged ; but as there is an Eſcape, the Rule ſhould 
be obeyed, otherwiſe an Attachment muſt be granted, By Conſent, 
Debt and Coſts to be paid in a Month, with five Pounds for Colts 
of the Motions. Prime and Hayward for Sheriff; Eyre for 
Plaintiff, . 


Huffe againſt Fowke. : 


Mrigſi for not attending as a Witneſs at the Sitting after laſt 
Term in Middleſex, the having been regularly ſerved with a Sub- 
pena. The Court denied to make any Rule; it is never granted 
here: Plaintiff may bring his Action upon Stat. 5 Elix. cap. . 
ſet. 12. „„ 5 


AGAR for Plaintiff moved for an Attachment againſt. Mrs. 


Stephenſon arainſt Brookes. Trin. 13 & 14 G60; 25 


Mat againſt WVinkworth, Eafter 1 Geo. 2. B. R. Hammond againſt 
Stewart, Mich. 8 C. B. R. Fiphins againſt Purſer, Trin. 2 
3 Geo. 2. B. R. Dallyſan againſt Allen, Mich, 10 Geo. in Scac- 


caris. | 


Laintiff had obtained a Rule for one Hall of King ſton upon 

Hull, an Officer of the Cuſtoms, to ſhew Cauſe why an At- 

tachment ſhould not be iffued againſt him, for not attending at 
Guildhall, London, to give Evidence, after having been ſerved with 

a Subpena; Plaintiff having been nonſuited by Reaſon thereof, It 

; appeared, that five Guineas were tendered Hall for his Expences, 
f but he being a fat unwieldy Man, and not able to travel on Horſe- 
back, inſiſted upon ten Guineas, and offered, upon Receipt thereof, 
to undertake the Journey by Coact. Per Cur? : There is not any 
Precedent produced of a Rule of this Court for ſuch an Attach- 

ment, but the Party aggrieved has always here been put to his 
Action upon the Stat. 5 £1:z. cap. 9. Where ſufficient Amends are 
tendered, and a Witneſs obſtinately refuſes to attend, or is cor- 
rupted, the Court of King's Bench have, and there would be great 
Reaſon for this Court to interpoſe. The Sum tendered muſt be 
according to the Countenance and Calling of the Witneſs: Five 


D Guincas 
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54 Attachment. 


Guineas were not ſufficient, and Hall had not Aſſurance that the 
Reſidue would be paid; if, after HalPs Arrival at London, Plaintiff 
had not thought fit to examine him, the Court would not have or- 
dered Payment of more Money. Ten Guineas do not ſeem to be 
an unreaſonable Demand. The Rule was diſcharged, Draper for 
Hall; Prime lor Plaintiff, 


George againſt Evans, Faſter 16 Geo. 2. 


| \ e. of Defendant demands of Plaintiff Coſts acerued 


in Defendant Inteſtate's Life- time, ſhewing Letters of Ad- 
miniſtration. An Attachment granted for Non-payment. S$4:nncr for 
Plaintiff; Bootle Defendant's Adminiſtrator. 


The King againſt Lever, High Bailiff of Weſtminſter, 


on the Proſecution of Iſaac Tallon again! Wal- 
dron; Eaſter 16 Geo. 2 | 


N Attachment of Contempt iſſued forth againſt Defendant, 


for not bringing NHaldron's Body into Court, purſuant to a 


peremptory Rule; and Defendant having been «©xamined: upon 
Interrogatories, it was referred to the Prothonotary (as uſual) to 
examine whether he had cleared himſelf of the Contempt, or not. 
The Prothonotary reported the Matter ſpecially; and the FaQ 
appeared to the Court to be, That /7aidron being conhned in the 
Prog Priſon JP:/tmin/ter, for a Criminal Ma tter, was, by Leave 
of 2 Judge, charged there with a Bailable Action, in the f: plowing 


Manner: A "FM ad reſpenaendum wa directed to the Sheriff of 
Miudleſex, who made a Mandate to the Thigh Bailiff of eſtminſter, 


and Defendant was charged in Cu tody therewith, and afterwards 
eſcaped from the Keeper of the Gateh5uſe, which is the Priſon for 
the Liberty of Meſiminſter, to which Priſon the High Bailiff is 
obliged to carry bis Priſoners within twenty-four Hours after Ar- 
reſt. The High Bailiff being called upon for a Return of the 
Mandate, returned Cepi Corpus, and that Waldron remained in the 
Cuſtody of the Keeper of the Gatehouſe. Both the Chief Bailiff and 
the Keeper of the Gatebouſe are appointed by, and hold their Places 


under, the Dez an and Chapter of 1/4/1:infler, and both give Secu- 
rity 


5 


Attachment. 35 


rity to Ho Dean and Chapter; but the Keeper gives no Security 
to the High Bailiff, The Court were of Opinion, that the 
High Bailiff had cleared himſelf of the Contempt, and ordered the 
Attachment to be diſcharged, The High Bailiff did every Thing 
in his Power to ſecure the Priſoner, and ought not to be criminally 
punithed. Reſpondeat Superior extends to Civil Matters only. The 
Profecutor may bring his Action for the Eſcape. Draper aud 
Falle for the Proſecutor; Bootle for Defendant. 


Vaughan, one, OTC. againſt Sawyer. Trin. 19 & 20 


Geo. 2. 


ULE made for an Attachment of Contempt againſt the 
Bailiff of the Liberty of Hollernoſi in the County of York, for 


not returning a Mandate made by the Sheriff, on an Attachment of 


Privilege, purſuant to a peremptory Rule to return the fame, with- 
in ſix Days Notice, without any Return of a Mandavi Balliva, an- 
tecedent to the ſaid peremptory Rule; on an Affidavit of Service 
of that Rule, and an Affidavit of ſearching the Sheriff's Office, after 
the Expiration of the ſix Days, and that t the Mandate was not re- 


turned ; all the Offi icers preſent reporting this to be the Practice. 


Bootle for Plaintiff. 


Richardſon againſt Baily. Mich. 23 Geo. 2 2. 


HE Under-Sheriff of Hampſhire ſhut kinks f up, and could 

not be perſonally ſerved with a Rule to return the Writ of 
Capias ad refpondendum. Rule, that leaving a Copy at his Houſe 
ſhall be good 8 Peale for Plaintiff. 


Brodie againſt Tickell. Hil. 24 Geo. 2. 


FT ER a Nonſuit, Motion by Plaintiff againſt Jahn Gray, 


Eſq; for an Attachment for not attending as a Witneſs at 
the Sittings at M. privs, It did not appear that a Sulpœna was 
perſonally ſerved; but Notice by Receipt of a Subpzna Ticket was 
adinicted by Mr. Gray, who on Plaintiff's Application, before 


the Supbena Ticket left at his Lodgings, had informed Plaintiff 
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that he knew nothing of the Matter in Queſtion between the Par- 


ties, and could not give any Teſtimony for Plaintiff's Advantage. 
Mr. Gray for this Reaſon, in his Affidavit, endeavoured to excuſe 
his Non-attendance, and ſaid, that he would have attended the Trial 
notwithitanding he could not give any material Evidence, had he 


not been hindered by other urgent Buſineſs. The Court enlarged 


the Rule for Mr. Gray to ſhew Cauſe why an Attachment, till af- 
ter a new Trial had; and declared, that in ſome Caſes they will 
grant Attachments againſt Witneſſes for not attending Trials, tho? 
hitherto the ſame has not been done. Prime for Plaintiff ; Wilæs 


for Gray. 


Friend again/t Hope. Trin. 25 & 26 Geo. 2. 


Laintiff obtained a Rule for John Hunt, an Officer to the 

Sheriff of Middleſex, to ſhew Cauſe why an Attachment 
ſhould not be iſſued againſt him, for not attending the Trial at Vis 
prius as a Witneſs on Plaintiff's Part, for Want whereof, Plaintiff 
made Afﬀidavit that his Damages were leſſened, 167. But on ſhew- 
ing Cauſe, the Subpezna to teſtify did not appear to have been re- 
gularly ſerved; for which Reaſon the Rule was diſcharged without 
Coſts, Wiles for Plaintiff; Prime for Hunt. 


Attornies, Warrants of Attorney, cc. 


Clarke, an Attorney, againſt Stone. Eaſter 6 Geo. 2. 


For Fees, &c. HE Court, upon reading the Acds of Parlia- 
ment relating to Attornies and Solicitors, 


4775. I. and 2 Geo, 2. made a Rule that Plaintiff ſhould ſhew Cauſe 
J all Proceedings ſhould not be ſtayed till he delivered Defendant 
3 Bill of Coſts. 


Walton 


Walton against Stanton. Mich. 7 Geo. 2. 


Efendant, after having been two Years in Cuſtody in Execu- 
| tion at Plaintiff's Suit, moved to be diſcharged upon Pre- 
tence that this Warrant of Attorney to confeſs Judgment was exe- 
cuted at a Time when no Attorney was preſent, and obtained a 
Rule N. Plaintiff ſhewed for Cauſe that Defendant Stanton him- 
ſelf practiſed as an Attorney. Rule diſcharged. Darnall for Plain- 
tiff; Comyns for Defendant. Per CapitaP Juſtic', aliter, Where 
Plaintiff is an Attorney, he would then be more likely to impoſe 
upon Defendant. 


Hil. 7 Geo. 2. 


| Fernen, Richmond, an Attorney of this Court, having been elected 
a Bailiff of Av:ngton in Berkſhire, obtained a Writ of Privilege 
to excuſe him from ſerving that Office. Baynes moved on Behalf 
of the Corporation, that the Writ of Privilege might be-ſet afide 
upon Affidavits that Richmond was a Member of the Corporation, 
and had ſerved ſeveral Offices there ; and had taken an Oath to 
conform to the Orders of the Corporation. Per Cur' This is not 
a proper Manner of diſputing the Validity of the Writ ; the Court 
will not adviſe the Corporation how they are to act with regard to 
paying Obedience to it, they muſt act at their Peril. No Rule. 


Collins ggainſt Griffin. Trin. 7 & 8 Geo. 2. 
OURT was moved againſt Phelps, Defendant's Attorney, for 


not acquainting Defendant that he had received Notice of 


Trial, whereby Plaintiff obtained a Verdict without Defence. It ap- 
peared upon ſhewing Cauſe, that this Omiſſion was entirely owing 
to the Neglect of Mr. Buckle, Agent for Phelps: But the Court 
held that to be no Defence for Phelps, he is anſwerable to his Client, 
his Agent to him; the Party in this Caſe ought not to be put to his 
Action, but the Matter ſhould be determined in a n. Way. 
Let an Attachment go againſt Phelps, 


D 3: Mich. 
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38 Attornies, &c. 


Mich. 8 Geo. 2. November 1 5. 


R. Thomas Allen, an Attorney of the King's Bench, applied 

in the Treaſury to be admitted an Attorney of this Court 
without Stamps; but upon looking into the Acts of Parliament, 
wherein no Proviſion is made for an Attorney of one Court to be 
admitted an Attorney of another without Duty, though there is a 
Proviſion for Solicitors of one Court of Equity to be admitted in 
other Courts of Equity, and for Attornies to be admitted Solicitors 
and Solicitors admitted Attornies, without Duty, the Judges refuſed 


to admit him without Payment of the Duty. 


Biſhop, Executrix, againſt Huggins. Hil. 8 Geo. 2. 


Laintiff's Teſtator recovered an interlocutory Judgment againſt 
Defendant, and died before the Execution of a Writ of In- 


quiry. The Judgment was revived by Plaintiff as Executrix, and a 


Writ of Inquiry was executed before Lord Chief Juſtice at Sit- 
tings ; when Defendant agreed to pay Plaintiff 4207. for Damages 
and Colts: This Sum was paid into the Hands of Mr. Baſon, 
Plaintiff's Attorney, who alſo had been concerned for Teltator in 


this and other Cauſes. Ben paid Plaintiff 2201. and kept the re- 


maining 200 l. giving Plaintiff a Note to account for the Surplus, 
if any ſhould appear, after Payment of his Bills of Colts, Plaintiff 
afterwards employed another Attorney, and applied to the Court 
5gainſt Boſon, that he might pay the 2004. to her, deducting only 
ſuch Coſts as were due den her ſince the Time of her Huſband 8 


Death, when ſhe became Plaintiff, and employed Beſon, and obtained 


a Rule to ſhew Cauſe, which was diſcharged on hearing Counſel on 
both Sides; the Court being of Opinion that they ought not to in- 
terpoſe in this Caſe ; but Plaintiff may bring her Action againſt 
Boſon, if ſhe thinks fit. Eyre for Plaintiff; Chap pie and Skinner for 


18 
Hil. 9 Geo. 2. 
NE Barnes, an Attorney in E had Orders from a 


Defendant to plead for him; and he ſent Directions to Mr. 
Eadnell, 


Altornies, &c. 39 
EFadnell, his Agent, fo to do; but Eadnell neglecting to plead, Judg- 
ment paſſed againſt Defendant by Default. Defendant moved againſt 
Barnes, and a Rule was made upon him to ſhew Cauſe why he 
ſhould not make Defendant Satisfaction, he being anſwerable for 
his Agent's Default. Upon ſhewing Cauſe, it app there was 
a juſt Debt due to Plaintiff of 441. . the Coſts, (had a Plea been 
pleaded,) would have been greatly increaſed, ſo that Defendant is 


benefited, and not prejudiced by ſuffering Judgment to go by De- 


fault. If Defendant could have'made a Juſt Defence, and no Debt 
had been due, in caſe of a groſs and-wilful Neglect, the Court would 
have puniſhed the Attorney; but there's no Reaſon for it in this 
Caſe. Rule diſcharged. Qaple for Defendant ; Birch for Barnes. 


Roe againſt Doc. Mich. 10 Geo. 2. 


In Ejectment on the AT was made on Behalf of the Tenant 

Demiſe er Coore. _ in Poſſeſſion againſt Davis, an Attorney, 
for appearing and pleading for him without Authority. It appear- 
ed that the Tenant in Poſſeſſion was Tenant at Will to Infants, by 
Order of whoſe Guardian Davis had appeared and pleaded for the 
Tenant, and offered the Tenant: Security to indemnify him. But 
per Cur”, a Defence cannot be made for the Tenant without his 
Conſent : Let the Appearance and Plea be withdrawn, Capper 
for Tenant z Draper for Leſſor of Plaintiff, | 


Mr. L., Caſe; Hil. 10 Geo. 2. 


Had ſerved an Apprenticeſhip to G. a Scrivener in the City, 

e and alſo a ſworn Attorney of this Court. By the Tenor of 

the Articles G. cov: aanted to inſtruct L. in the Art and Myſtery 

of a Scrivener; and it appearing that E. during the Term of five 

Years ſpecified in the Articles, had never practiſed as an Attorney, 

but acted as a Scrivener only. Application was made to Lord 

Chief Juſtice, and in the Treaſury, that L. might be ſworn an At- 

torney, which was refuſed, he not having ſerved as Clerk to an At- 
torney; but as Apprentice to a Scrivener. 

N. B. There was formerly the ſame Determination in the Caſe 


of a young Man who had ſerved Mr, 14;tcalfe, an Attorney and 
1 Scrivener 
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40 Attornies, &c. 


Scrivener in Mood. fret; Metcalfe, during the Term of five Years 
ſpecified in the Indentures of Apprenticeſhip, practiſed in both Ca- 
pacitics ; but the Covenant in the Articles being to inſtruct the Ap- 
prentice in the Art of a Scriyener only, the Judges refuſed to admit 
him as an Attorney, 


Sibthorpe againſt Adams. Trin. 10 Geo. 2. 


OOTLE moved for Leave to enter Judgment on an old Warrant i 


of Attorney upon an Affidavit ſworn by Plaintiff, who lived in 
Treland, before a Commiſſioner of the Common Pleas there, of the 


due Exccution of the Warrant of Attorncy, that the Defendant was 


living, and the Debt unpaid : He produced alſo an Affidavit that the 
5 Eintiff lived in Irelaud; but the Court refuſed to ſuffer the Plain- 
tiff's Affidavit (ſworn as aforcſaid) to be read. 


Langley againſt Stapleton. Trin. 10 & 11 Geo. 2. 


HE PlaintiF moved for Leave to change her Attorney, and to 
appoint Mr. Umfrevile inſtead of Mr. Forreſt: And a Rule 


being made to ſhew Cauſe, Forreſt made it appear that he had been 


at great Expence and Trouble, and had done his Client good Ser- 
vice; wherefore the Court thought it unreaſonable that another At- 
torney ſhould be appointed til! Forre/?*s Bill of Coſts was ſettled 
and paid; and diſcharged the Rule. Skinner for Plaintiff; Eyre 
for PRs „ 


Still agam/? Still. Mich. 11 Geo. 2. 


Efendant gave a Warrant of Attorney to enter Judgment at 

the Suit of Plaintiff Zobn Still and one Syſanna Still, deceaſed, 

The Judges in the Treaſury gave Leave to enter Tudgment at the 

ſurviving Plaintiff's Suit, upon his Affidavit of the due Execution 

of the Warrant of Attorney, and that the Debt was unpaid, and the 
Defendant alive, | 


Farrill 


1 — 4 


Attornies, &c. | 41 


Fäarrill again Head. Trin. 11 & 2 2. 


Efendant being ſucd as an Attorney by Bill, pleads in Abate- 
ment that he is not an Attorney. Plaintiff moved to {et aſide 
the Plea, and had a Rule to ſhew Cauſe ; but it appearing on ſhew- 
ing Cauſe by Certificate from the Clerk of the Warrant that the 
Defendant was forejudged five Years ago, and that Forejudger {till 
remains in Force, the Rule was diſcharged. Per Cur*: Defendant 
is totally deprived of Privilege, pending a Forejudger. Plaintiff may 
reply as he pleaſes, and traverſe the Fact, which is triable by the Re- 
cord, or demur if he thinks the Plea bad, The Plea is ſworn to be 
true, and ſeems not to be frivolous, 


Butler again Pincent. 


| H 8 for Plaintiff, moved for an Attachment againſt Phelps 

for acting as an Attorney, and pleading pending a F orejudger, 
and a Rule was made to ſhew Cauſe. The Day before Cauſe was 
ſhewn, Phelps applied to Mr. J. Forteſcue Aland, and obtained an 
Order (without Summons) to be reſtored to his Privilege (without 
Payment of Coſts) upon entering a common Appearance at the Par- 
ties Suit by whom he was forejudged: And it not appearing that 
Phelps had any Notice of this old dormant Forejudger obtained ſe- 
ven Years ago, the Rule was diſcharged. Eyre for Phelps. 


Hayme agam/? Hayme. Mich. 12 Geo. 2. 


25 ER moved on the uſual Affidavit (of Warrants being 

duly executed, and Parties living) to enter Judgment on a 
Warrant of Attorney thirteen Years old, avd obtained an abſolute 
Rule. Per Cur: Where the Warrant is twenty Years old, or rp 
wards, the Rule muſt be to ſhew Cauſe, 


Hillier againſt James. 


UL E to ſhew Cauſe why Plaintiff's Bill of Coſts ſhould not 
be taxed, Diſcharged, the whole Demand appearing to be 
OE | | | for 
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42 Attornies, &c. 
for conveyancing Buſineſs; and Plaintiff muſt recover upon a Dunne 
tum meruit, Comyns for aan Dr aper tor Defendant. 


Coppendale azainf; Sunderland. Hil. 12 Geo. 2. 


OTION by Har to enter up Judgment on an old War. 

rant of Attorney: Plaintiff being a Lunatick did not ſwear 
the Money unpaid ; but another did, who had received the Intereſt 
upon the Bond for three Years, ever ſince Plaintiff was Lunatick, 
Cur”; Let Judgment be entered up. 


Barnes againſt Ward, Mich. 13 Geo. 2. 


ULE to ſhew Cauſe why Judgment and Fieri Facias ſhould 
not be ſet aſide, and Reſtitution, no Attorney being preſent at 


the Execution of the Warrant to enter Judgment whilſt Defendant 


was in Cuſtody. It appeared that one Ever/den who had ſerved a 
Clerkſhip, (and was ſworn an Attorney ſoon after the Execution of 
the Warrant, and before the firſt Motion made) was preſent ; 
but this was held inſufficient, the Rule made abſolute ; and Protho- 
notary directed to ſettle Satisfaction as to the Goods fold, which 
could not be reſtored in Specie. Prime for Plaintiff; Agar for De- 


fendant. 


On Behalf of Heaton, an Attorney. Mich. 14 Geo. 2. 


HE Court, after hearing Council for Heaton, and for the De- 
puty-Lieutenancy who oppoſed his Motion, made the Rule 
abſ: the for a Writ of Privilege, to excuſe Heaton from ſerving in 
the Frained-Bands of the City of Landon, the Service being per- 


Jonal. 


Mr. John Moody's Caſe. Trin. 16 Geo. 2. 
N the Treafury Chamber 22d June, Mr. Jahn Moody of Havant 


in the County of Scuthamtton had been, at his own Inſtance, 
ſtruck out of the Roll of Meng and was put into the Commiſ- 


fon of tne Peace, and made a Commiſſioner of the Land-Tax. He 
Now 


Attornies, &e. 5 
now moved upon an Affidavit (ſetting forth his Reaſons) to be re- 
ſtored to his Privilege; which was granted, he conſenting to take 
no Advantage of any Action pending, if ſuch there be. 


Lunn, an Attorney, agam/t Aſcough, an Attorney. 
Mich. 16 Geo. 2. 


Efendant being indebted to Sir Jh Tray by Promiſſory Note, 

Sir John left the Note with Lunn, to put it in Suit; Lunn 
contrived to bring the Action in his own Name, as Indorſee, and 
_ arreſted Aſcough by Attachment of Privilege, and held him to bail, 
; upon an old Notion, that Privilege cannot be pleaded againſt Privi- 
lege of equal Nature, The Attache was a Non omittas, without 


an Attachment to warrant it. Per Cur': Attornies Privilege is for 


the Sake of the Suitors; one Attorney is not to ſue another of the 


ſame Court by Proceſs, but ought to do it by Bill. An Attorney of 


the King's Bench ought to foe an Attorney of this Court by Bill, 
and an Attorney of this Court ought to ſue an Atcorney of the 
King's Bench in like Manner, Plaintiff's Privilege ought not to 
draw Deſendant into another Court. Radcliffe againſt Bailey, Mich. 
14 Geo. 2. in B. R. the ſame Determination. Plaintiff and De- 
fendant were both Attornies of that Court.: (But not as to an At- 
torney of one Court ſuing an Attorney of another Court.) 


Vincent againſ Willoughby, an — Es 
17 Geo. 2. 


Ending a Forejudger 3 againſt Defendant by another 
Perſon, Plaintiff jucd him by Bill, as Laving Privilege of 4: 
torney, Defendant moved to ſet atide the ſecond Forejudger, in- 


fiſting that his Privilege was ſuſpended by the firſt ; and PlainiiF 


ought to have ſued him by Original in the common Way. Rule 3 
Mew Cauſe made abſolute, without Oppoſition. Eyre for Le- 
ſendant. 


Launder, 
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44 Attornies, &c. 


Launder, an Attorney, againſt Cokayn. Trin. 17 & 


18 Gco. 2. 


ELD per Cur, That an Attorney of this Court may, for a 
Debt bona fide (but not a Note colourably indorſed without 


Conlideration) ſue an Attorney of the King's Bench by Attachment 


of Privilege, and the King's Bench Attorney would not be intitled 
to Privilege. But where the Attornies Plaintiff and Defendant are 
both of the ſame Court, the Proceeding muſt be by Bill, and not by 
Attachment, Defendant being intitled to Privilege, 


Vilmott againſt Barry, Eſq; commonly called Lord 


Buttevant. Maguire agam/# The Same. Mich, 
20 Geo. 2. | | 


Arrants to enter Judgments executed by Defendant when 
in Cuſtody, in the Preſence of Mr. Periam, an Attorney of 


the Court of King's Bench, declared by the Court to be ſufficient, 
though Periam was not an Attorney of this Court. Other Matters 


were complained of, and the Rule to ſkew Cauſe why the Judgment 
ſhould not be ſet aſide, Sc. was enlarged till next Term. Skinner 
and iiles for Defendant ; Prime for Plaintiff, , 


Thomſon, one, &c. agamft Rath, one, &c. Hilary 
20 Geo: | 


HE Plaintiff and Defendant being both Attornies of this 
Court, the Proceedings by Attachment of Privilege were 


ſtay' d. Prime for Defendant ; Skimmer for Plaintiff, 


Coles, Executor, 07am? Haden, Eaſter 20 Geo. 2. 


Otion for Leave to enter Judgment at the Suit of Coles, the 


extended to enter Judoment at the Suit of Cales the Teſtator, his 
| Heirs, 


JE! 


Executor, on a Warrant of Attorney, the Words whereof _ 


Attornies, e. 45 


Ileirs, Executors or Adminiſtrators ; the Court ma ds 2 Rule to 
ſhew Cauſe, which was afterwards made abſolute, on Affidavit of 
Service, (no Cauſe being ſhewn). Bz:tlo for Coles, Executor. The 
Serjeant quoted a Caſe in $alkeld, where a Warrant of Attorney to 
enter Judgment was given to a Feme Sole, and ſhe having married 
before the Judgment entered, the Court gave Leave to enter Judg- 
ment at the Suit of the Huſband and Wite, 


Cockſedge, one, &c. againſt Rickwood. 


O Bjected for the Plaintiff, That the Affidavits ex parte Def*tis 


were {worn before J. C. and A. F, as Commiſſioners who 
were at that Time ſworn to be Clerks or Agents to Raſh, Defend- 
ant's Attorney. The general Rule extends only to Attornies them- 
ſelves; thoſe Commiſſioners are not ſworn to be Agents in this 
Cauſe, The Objection was over-ruled. It was faid, but not ſworn, 
that they were menial Servants, which the Court ſeemed to think 
would have been a ſufficient Objection. Prime and Milles for Plain- 


tiff; Skinner for Defendant, 


Laycock, who ſurvived Kitching, againſt Garforth. 


Eaſter 21 Geo. 2. 


RIME moved, on the common AMdavit, for Leave to enter 


Judgment at the Suit of Laycech the ſurviving Plaintiff, by 
Virtue of an old Warrant of Attorney to enter Judge at the Suit 
of the two, and quoted a Treaſury Rule made ſub ſelentio, in the like 
Caſe, Still againſt Still, Mich. 11 Geo. 2. The Court's Opinion 
Was, That the Power ought to be ſtrictly purſued; and that a Power 
to enter Judgment at the Suit of two Perſons, doth not extend to the 


Survivor. The Intereſt of the Surviving Plaintiff cannot be purſued 


againſt the Authority, The Thing prayed is Fe/tinum Remedium, 
which cannot be granted contrary to the Agreement of the Parties. 
The original Debt will remain as before the Warrant of Attorney 
given. Had the Application been made laſt Hilary Term, the Judg- 
ment would have related to a Time when both Plaintiffs were alive, 
and then perhaps the Court might have given Leave to enter Judg- 
ment at the Suit of the two, The Motion was denied. Act 8 & 
9 //. 3. out of the Caſe, | 
2 Jones 
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46 attornieg, Kc. 


Jones againf Hayman. Trin. 21 & 22 Geo. 2. 


Laintiff, after having been ſtruck off the Rolls of Attornies and 

Solicitors, carried on Proceedings in his own Name, alledging 
that he was ſtill a Solicitor, and acting in the Name of one Vaughan, 
an Attorney, purſuant to a pretended written Authority ; but not 
being able to verify theſe Pretenſions, Rules were made abſolute to 
ſet aſide the Proceedings, with Coſts. //ynne for Defendant ; 
Lilies for Plaintiff. : | 


Trim againft Slater. Trin. 22 & 23 Geo. 2. 


IN O Judges had been formerly applied to for an Order to tax 
Mr. Butler's Bill, late Attorney for Defendant; the Bill, 
amounting to little more than 3/. had been paid in Parcels, ſorne 
Part four Years ago, the laſt about twelve Months: Both the Judges 
refuſed to order a "Taxation. Defendant moved that the Pill might 
be taxed, without diſcloſing what had paſſed before, and had a Rule 
to ſhew Cauſe, which was now diſcharged, with Coſts. The Act 
of Parliament directing Taxation of Attornies Bills, ſuppoſes them 
unpaid 3 this appears to have been paid long ago. After Applica- 
tion to one Judge, {unleſs he had been doubtfu!) no Application 
ought to have been made to another Judge; after the Opinion of 
two Judges, neither of whom doubted, or directed a Motion, the 
Application to the Court wrong. Aar for Defendant 3 //ynne for 
Butlcr. | 5 


Whetham, Eſq; Aſſignec, againſt Needham and At- 
| Eins. Irin. 2. 


1 Owen, Plaintiff's Attorney, now a Priſoner in the Fleet 

nder Proceſs of Contempt from the Court of Chancery, hav- 
ing commenced this Action on the Bail-Bond, aſſigned ſince his Im- 
priſonment, Defendants moved to ſet aſide the Proceedings, with 
Colts, as contrary to the Statute 2 Geo. 2. making void the ſame; 
and obtained a Rule to ſhew Cauſe : But it appearing that the Ori- 


ginal Action was commenced before Owen's Impriſonment, and 


there being an Exception in the Statute as to carrying on Proceed- 
| | 2 ings 


Attornics, &c. 47 


ings before commenced; the Court taking this under the Statute for 


Amendment of the Law, 4 & 5 Q. Axe, to be a Continuance of 
the Original Suit incorporated to make it eſfectual, diſcharged the 
Rule. 2 {les for Plaintiff and Owen ; Mynne for Delos, 


Craven againſt Billingſley. Mich. 24 Gco. 2. 


N Complaint of one of Defendant's Bail, of his having been 
made liable to pay Plaintiff's Debt and Coſts, by a Proſecu- 


tion on the Bail-Bond, through the Miſconduct of Mr, S#:nner, an 


Attorney employed for Defendant, who had put in Bail in the Court 
of King's Bench, inſtead of this Court; and it not being contro- 
verted by Skinner's Council for want of proper Inſtructions, that he 
was an Attorney of this Court, a Rule was made abſolute upon him 
to reimburſe the Bail; but it afterwards appearing that 8h:nner was 
not an Attorney of this Court, and that he never acted by himſelf, 

or in the Name of another Attorney, in any one Inſtance in this 


Cayſe i in this Court, the Rule was diſcharged, Prime and Pozle for 


inner; Hayward for the Bail, 


Nevember 16th 1750. Declared by all the Judges in the Treaſury2 
Chamber, "That if a Warrant of Attorney to enter Judgment be 
above a Year old and under ten Years old, Leave to enter Judg- 
ment may be given by a Treaſury Rule; but if the / arrant be 
above ten Years old, the Court muſt be moved for Leave to enter 
Judgment. If the Warrant be under twenty Years old, the com- 
mon Affidavit of due Execution of the Warrant, that the Debt is 
unpaid, and Parties living, is ſuftkcient for an abſolute Rule; but if 
the Warrant be above twenty Years old, the Rule muſt be to ſhew 
Cauſe, and ſerved on Defendant. 


On the Part of Bor yer and others, ozainſl John Allen, 
an Miene Eaſter 24 Geo. 2. 


Complaint having been laid before the Court againſt Allen, 
ſhewing that he had impoſed on the Judge who ordered him 
to be admitted, by ſwearing to a Service of five Years to an At- 


torney of Newca/tle under Lyne, Cem. Staff. as an articled Clerk, tho? 
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48 Attornies, &c. 
(as ſuggeſted) he never lived at Newca/tle, but conſtantly reſided at 


Loughborcugh, Com. Leic. where he was an Under-School-maſter, 
and Collector of the Window-Light Duty; a Rule was made for 
Allen to ſhew Cauſe why he ſhould not be ſtruck off the Roll of At- 
tornies. On ſhewing Cauſe, the Complaint was fully anſwered, It 
appeared, that though Allen reſided ſometimes at Newcaſtle, and 
ſometimes at Loughborough, he was during his whole Clerkſhip con- 
ſtantly employed and inſtructed by his Maſter. The Rule diſcharg- 
ed, with Coſts. Hayward, Bootle and Poole for Allen, Prime, Willes 


and Belfield for Boyer and others. 


Britten, who as well, &c. again * caſdaile, Trin. 
24 & 25 Geo. 2. 


HIS was an Action brought on a Penal Statute (I3th Eliza- 
beth) againſt Defendant, for entering a fraudulent Judgment; 
and . Suit being by Original and Capias ad reſpon dendum. De- 
fendant, who was an Attorne y of this Court, rectus in Curia, moved 
to ſtay the Procecdings, inſiſting that he ought to be ſued by: Bill, 
On ſhewing Cauſe it was ances. That this was a Proſecution for 
the Crown; ; and that Defendant, if intitled to Privilege, may plead 
it. But Per Cur: Theſe Qu tam Actions are never conſidered as 
the King's Cauſes, In Proſecutions at the Suit of the Crown, De- 
fendants, tho' acquitted, can have no Coſts ; but in Actions Paz 
tam tis otherwiſe. Ihe proceeding by Original is irregular, Rule 
abſolute to ſtay Proceedings. Prime for Defendant; Niles and 
Agar for Plaintiff. | 


Todd againſt Todd. Trin. 25 & 26 Geo. 2. 


In Banco Regis. DIchard Todd executed a Warrant of Attorney, 

dated 8 May 1746, to confeſs Judgment to 
John 7507 the Elder, and hn Todd the Younger. On the War- 
rant of Attorney, an Agreement was e reciting that John 
Todd the Elder and John Todd the Younger had entered into a Bond 
for the Payment of a certain Sum of Money to V. . which was the 
proper Debt of Rich Todd; it was therefore agreed, that the 
Judgment ſhould be a Security and Indemnity to Yan Todd the 
Elder and 7% Tedd the Younger, againſt all Coſts, Charges and 


Damages which they might ſuſtain, on Account of the Bond which 


they had entered into. 


John ; 


* 


Attornies, &c. 49 


John T Tedd the Elder died in the Year 1 748, ol by his Will made 
John Todd the Younger his Executor; Motion was made by Mr. 
IHilliums to enter up Judgment at the Suit of the ſurviving Plaintiff, 
The Court doubted whether it could be done, and directed him 


to enquire if there was any Inſtance where the like Motion had been 


granted; and if not, to ſpeak to it as a Point of Law; which he 


aiterwards did: And ſubinitted, That the Difficulties which occur- 
red in the prefent Caſe were, 

1/t, That bare Authorities mutt, by the Rules of Law, be ſtrictly 
purſued ; which could not be done in the preſent Caſe, the War- 
rant of Attorney being to appear to an Action to be commenced 
by two Perſons, to receive a Declaration at the Suit of two Perſons, 
and to confeſs a Judgment in ſuch Action; which would not em- 
power the Attorney to appear to an Action commenced by one 
Perſon only, and to receive a Declaration at the Suit of one only, 
and to confeſs Judgment in ſuch Action, 

24ly, That by the Death of one of the Plaintiffs the Authority i is 
determined. 

In anſwer to which, he ſubmitted, 

I/, That where a Contrast is made with two Perſons, and one 
dies, the Survivor ſhall have the Benefit of it. In the preſent Caſc, 
John Todd the n 15 intitled to the Benefit of this Agreement, 
as Survivor. 

24h, If a Joint Action is brodehe by two Perſons, and one dies 
before Interlocutory Judgment, if the Cauſe of Action ſurvives, the 
Action is not abated, but the Surviving Plaint: ff may; pr oceed againſt 


the Defendant. 


This is in Caſe of Adverſary Actions, and it will hold a tiori in 


Amicable Actions, founded upon the Agreement of the Parties. 

34ly, That in the Execution of a Power of Attorney, it is ſuffi- 
Cient and good if it be executed in Subſtance, and according to the 
Intention of the Parties, though not {iriftly and exactly according 
to the Letter. Feoffment on Coniideration to re-enfeoff the Huſ- 
band and Wiſe, and the Heirs of their Bodies; Feoffee makes a 
Gift in Tail accordingly, and a Letter of Attorney to make Live- 
ry; before Livery made the Huſband dies, yet the Attorney may 
make Livery to the Widow, and ſhe ſnall take an Eſtate in Tail 
according to the Gift. Moor 280. 

Feoffment of two Acres, one of them is before dæmiſed for Years ; 


A Letter of Attorney to make Livery of Seiſin of thoſe two Acres, 
E : without 
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50 Attornies, &c. 


without ſaying, © or any Part thereof,” the Attorney may make 
Livery of Seiſin of that Acre only which is in Poſſeſſion, and that 
will be good. Mer 280. 

Ci. Tor. 52. A Letter of Attorney to deliver Seiſin to two, the 
Attorney may make Livery to one, in the Abſence of the other. In 
the preſent Caſe, the Attorney may execute this Warrant in Sub- 
ſtance, and agreeable to the Intent of the Parties; the Intent of the 
Parties was, that this Judgment ſhould be a Security. By the Death 
of Todd the Elder, Todd the Younger becomes liable alone to the 
Payment of the whole Money due upon the Bond; he therefore 
ought to have the whole Benefit of the Indemnity, It never could 
hive been the Intent of the Parties, that the Security ſhould become 
a Nullity, upon an Event which made the Surviving Plaintiff liable 
alone to the Payment of the whole Money due upon the Bond. 

athly, That if an Attorncy is empowered to do an Act to two 
jointly, and the Benefit of that Act, when done, will ſurvive, if one 
dies, the Act ſhall be done to the Survivor. ; 

Perkins, Title Ferfinent, Sect. 192. If a Letter of Attorney be 
made to make Livery of Seiſin unto two, and one of them dies be- 
tore Livery of Seiſin made, and the Attorney makes Livery of Seiſin, 
according to the Deed, unto the other Feolfce who is living, it is 


good to him ſor all the Land. In the preſent Caſe, tie Attorney is 


empowered to do an AR to two, the Benefit of which AQ, if done, 
would bave ſurvived ; and therefore the Attorney may execute that 
Power to the Survivor. This Caſe likewite ſhews, that the Death 
of one of the Perſons to whoſe Benefit the Power is to be executed, 
is not, in Point of Law, a Revocation of the: Authorsty. 

&7//y, That luppoſing, by the Event which has, happened, this 
W. arrant of Attorney is dete rmined, or cannot be executed agrec- 
able to the firict Rules of the Common Lav; but in the preſent 
Caſe, it is ſubmitted, That Proceedings upon Warrants of Attorney 
% confeſs Judgment, are to be conſidered as Proceedings founded 
upon the Agrecment ot the Parties, and the Judgment is to be con- 
ſidered as a common Security: That in Caſes cf this Sort, the Court 
exerciſes an Equitable Jane in order to prevent the Party 
irom being defeated of his Security, either by Fraud, by Accident, 


; 41 
UT Neglect. 


A Power of Attorney is in its Nature revocable, though declared 
in the Inſtrument to be irrevocable, 8 Che 82. Vinior's Cate. 
But in the Caſt of a Wariant of Attorney to conſeſs Judg- 

| ment, 
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ment, though the Party revokes it, yet the Court will permit the 
Judgment to be entered. Odes and Wordward, Lord Raymend 849. 
A Power of Attorney determines by. the Death of the Party who 
gives it, yet in Caſes of this Sort, the Court permits the Attorney 
to execute the Power after the Death of the Party. Andrews and 
Shewell, Raym. 18. The Defendant gave a Warrant of Attorney 
to A. B. to confeſs Judgment in Debt to the Plaintiſt, by Nen ſum 
informatus ; Warrant of Attorney given at eight o'Clock in the 
Morning, and at ten o'Clock Defcndant died : judgment was after- 
wards ſigned. Defendants prayed to ſet aſide this Judgment, but 
reſolved, it was well obtained, it being for a juſt Debt. If a War- 
rant of Attorney is given in Eaſter Vacation, to confeſs a Judgment 
as of the next Trinity Term, and Defendant. dies in Trinity Ferm, 
yet the Judgment may be entered up at any Time before the Eſſoin 
Day of Aichaelmas Term. Salt. 87. Comberbatch 212. By the 
Practice of the Court, a Warrant of Attorney before the Eſſoin 
Day, to enter up Judgment as of the preceding Ferm, is good; 
yet there, the Judgment is conſidered as of the preceding Term, at 
which Time there was an Authority exiſting. Where a Judgment 
is confeſſed upon Terms, the Court will fee thoſe Terms performed. 
Per Holt, C. J. Salk. 400. 1 Shower, 91. If a Woman gives a 
Warrant of Attorney to confeſs Judgment, and then marries, you 
may file a Bill againſt Huſband and Wife, and enter up Judgment 
againſt both, by the Practice of the Court. Ruled upon Mation. 
In this Caſe, the Marriage of the Woman was, in Point of Law, a 
Revocation of the Power ; as where a Feme Sole ſubmits to refer 
Matters to Arbitration, and afterwards marries, this is a Revocation 
of the Submiſſion. 1 Ro!l. Gr. 331. 
Warrant of Attorney was given to confeſs a Judment to a Feme 
Sole, Who afterwards married; in this Caſe, the Court made a Rule 
to enter up Judgment notwithſtanding the Marriage. Salk. 117. 
Theſe two laſt Caſes are liable to all the Objections with the pre- 


fant. 
Submitted, That if a W:rrant of Attorney was given to confeſs 


Judgment to two Executors, and one dies, the Judgment may be 


entercd up for the Survivor. 


Still againſt Still, Mich. 11 Geo. 2, Netes of Caſes in Points of 


Practice in C. P. fol. 35. Defendant gave a Warraut of Attorney to 
enter Judgment at the Suit of Plaintiff John Still, and one Suſanna 
Kal ante dead; the Judges in the Treaſury gave Leave to enter 


2 Judgment 
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Judgment at the Suit of the ſurviving Plaintiff : But admitted, that 
in a ſubſequent Caſe that Court was of a different Opinion. 

Eafter 21 Geo. 2. Laycocł againſt Garforth, Motion by Serj. 
Prime to enter up Judgment upon an old Warrant of Attorney, at 
the Suit of the ſurviving Plaintiff, upon the Authority of the Caſe of 
Still and Sti; the Court denied the Rule, and were of Opinion, 


That the Power ought to be ſtrictly purſued; and that a Power to 


enter Judgment at the Suit of two Perſons, doth not extend to the 
Survivbr. The Thing prayed is fe/tinum Remedium, which cannot 
be granted contrary to the Agreement of the Parties. The original 
Debt will remain as before the Warrant of Attorney given. The Mo- 
tion was denied, and faid to be not within the Statute. 8g W. 3. 
That the firit Reaſon in this Caſe was contrary to the Doctrine 
laid down in the ſeveral Authorities in Mor, Co. Littleton, Saltel, 
Shower and Perkins, That this cannot be againſt the Agreement of 


the Parties, for the Reaſons before given. That the third Reaſon 


will not hold in the preſent Caſe, for this Judgment was only to be 
an Indemnity, That if the PlaintifF fails in the preſent Application, 
he is intirely without Remedy at Law, 

The Court took Time to conſider. Afterwards Lord Chief Juſ- 
tice declared the Opinion of the Court, That a Rule ſhould be 
granted; and ſaid, that the Benefit of this Agreement turvived to 
the preſent Plaintiff; and that the Authority in 1 Shower gt. was A 
ſtronger Caſe than the preieat, 


4 


Mould gt Jackman. Trinity 24 & 25 Geo. 2. 

LaintiF moved in the Treaſury, producing the common Affi- 

1 davit, for Leave to enter Judgment on an old Warrant of At- 

torney, not expreiing any Term or Time. Rule made to thew 

Cauſe, and aſterwards abſo ute, on Affidavit of Service; no Cauſe 
eing offered to the, contrary, 


N 


Machin apa; Delas al. 13H, 26,Geo. 2. 


T being found by Verdict, on Trial of a feigned Iſſue directed 
by the Court, That the Warrant of Attorney to enter Judg- 


ment was given in Conſcquencc ot an Ulurious Contract; the Court 


ordered 
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ordered the Judgment to be ſet aſide, and ſaid Warrrant of Attor- 
ney, and the Bond whereon ſaid Judgment was entered, to be deli- 

vered up, and Plaintiff to pay Coſts of Application. Prime and 
Iiilles for Defendant; Poole for Plaintiff, 
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Gladwin ag2inf? Scot. Eaſter 26 Geo. 2. 


Efendant Henry Scot, and one Thomas French deceaſed, gave 

a joint Pond to Plaintiff for Payment of 1271. and Intereſt, 
and a Warrant of Attorney to enter Judgment againſt me, not s, 
though exccuted by two. JVilles for Plaintiſf moved, on the com- 
mon Affidavit, for Leave to enter Judgment againſt Scott the Sur- 
vivor. He quoted a Caſe in Banco Regis, Tad againſt Todd, where 
Leave was given to enter Judgment at the Suit of a ſurviving 


Plaiatiff, Rule to ſkew Cauſe ; which was afterwards made abſo- | 
lute, on Affidavits of Service, no Cauſe being thewn to the contrary. i 
N. B. ihe Calc quoted is herein before inſerted under this 6 
Unwyn one, &c. again, Robinſon. Mich. 28 Geo. 2. 
OTH Parties were Attornies of this Court; Plaintiff ſued De- 


fendant by common Capias; Defendant moved- to {tay the ? 
Proceedings, inſiſting that he ought to have b-ca ſued by Bill, and | 
that the Affidavit to hold him to Bail was 1i-titcd Unwypn one, Sc. 

- againſt Robinſon one, c. which is not agrecable to the Writ. De- 
fendant had been formerly forejudged, but was reſtored to his Pri- 
vilege before this Action brought. It appeared that Defendant had 
obtained a Judge's Order for "I ume to put in Bail, but that was not 
deemed a ſufficient Waiver of his Objection to Plaintiff's Method 
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of proceeding againſt him. Rule abſolute to ſtay Proceedings with- N | 
out Coſts. Pooly for Defendant ; Milles tor Plaintiff. | © 


Horſley ogainſt Shuter. Mich. 33 Geo. 2. 15 


5 they 


FT) ULE made for Leave to enter Judgment on an old Warrant 
of Attorney upon Plaintiff's Affidavit of the due Execinition of = 
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| | 
ji! " the Narrant, and that the Debt intended to be thereby ſecured was 
78 | unpaid, and an Afidavit of a third Perſon : That Defendant now 
[| reſides in Ireland, and that Deponent faw him at Dublin 18th Sep- 
tember laft (1759) in full Life, and ſeeming good Health, After ſome 
Doubt as to the Proof of Defendant's being alive, (the two former 
. neceſſary Matters being fully proved). The Court thought that 
„ Proof ſufficient, Defendant reſiding in Ireland, 18th September is a | 
f reaſonable Diſtance of Time paſt, Hayward for Plaintiff, 


i Award, Submiſſion, &c. 
Aſpley againſt Crofley, Eaſter 7 Geo. 2. 


2 * NAL moved, that Defendant might be diſcharged out of 
Cuſtody at Plaintiff's Suit. Upon the Trial of this Cauſe a 
Juror was withdrawn by Conſent, and all Matters in Difference bo- 
teen the ſaid Parties were referred to Arbitrators, ho made an 
7 Award, whereby Defendant was ordered to pay a Sum of Money to 
5 Plaintiff at a future Day; Defendant's Counſel inſiſted, that Plain- 
1 tiff's only. Remedy is now upon the Award, and if there had been 
in any Bail in the Cauſe, it would have been loft, and therefore De- 
| ſendant ought to be diſcharged out of Cuitody. But the Court 
| were of Opinion, that the Award is not a final, concluſive, abſolute 
1. Determination, but is liable to Exceptions, and no Proviſion being 
made by the Rule for Defendant's Diſcharge before Performance of 
the Award; and the Arbitrators not having ordered Defendant to 
| be diſcharged, their Intention ſeemed to be, that all Things ſhould 
14 remain in ſiatu quo till Performance of the Award. No Rule, 


r 
„ 


RnRMauav ling 48 %% Wood. Eaſter 8 Geo. 2. 


it | Paro! Award held good, and an Attachment granted for Non- 
/ \ payment of Money purſuant thereto, Chapple for Plaintiff; 
If 'ynne for Defendant, 


Ts T7 Rudd 


Award, &c. | _ 


Rudd od Coe. Trin. 8 & 9 Geo. 2. 


X INNER moved on Behalf of Rudd, that a Submiſſion be- 
twWecu the Parties contained in the Condition of Arbitration 
Bonds ght be made a Rule of Court, and produced the Bond exe- 
cute lb) Ce. Per Cur*: Be it ſo, Ge's Conſent is ſhewn by the 
Bond executed by him, and the Motion is made on Behalf of Rudd. 


by 


Carter agarn/7 Want ridge. Eaſter 9 Geo. 2. 


FRIGHT moved to. maks's Sibinliicn e the Parties 

a Rule of Court purſuant to the Statute ꝙ & 10 Will. 3. Toller 
objected, that the Agreement to make the Submiſſion a Rule of 
Court was no Part of the Condition of the Bond, but was thereun- 
der written, and not ſigned ; but it appearing by Affidavit that the 
Subſcription was made before the Execution of the Bond, it was 
taken by the Court to be Part of the Submiſſion, as an Indorſement 
by Way of Defeazance is Part of the Deed ; and the Submiſſion was 


made 2 Rule of Court, 


Dubois again)? Medlycott. Eaſter 10 Geo. 2. 


YHAPPLE moved to make a Rule to ſhew- Cauſe abſolute for 
an Attachment againſt Defendant for Non-performance of an 
Award. Eyre for Defendant offered to object to the Award in 
Point of Law ; but the Submiſſion made a Rule of Court, being by 
Bond, per Statute 9 & 10 Vill. 3. no Objection to the Award can 
be made after the firſt Term, and comes now too late, Rule ab- 


ſolute. 


Gatliffe againſt Dunn. Eaſter 11 Geo. 2. 


ULE of N/ prius to refer, an Award made, and Motion for 


| an Attachment for Non- performance. Eyre and Urlin for 
Attachment; Comyns and Wright againſt it, who inſiſted, that the 


Arbitrators had not Purſued their Authority, becauſe the Submiſſion 
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confined the Award to be made in Writing indented, and the Award 
produced was not indented. Cur": It is a perfect immaterial Ob- 
jection, and juſt the fame as if the Submiſſion had ſaid the Award 
ſhould be made on gilt Paper; let an Attachment go. 


Harriſon againſt Oliver. 


OTION fer Eyre for Attachment for Nonpayment of 

Money awarded under a Reference per Regulam Cur”. Boetle 
for Defendant ſhewed for Cauſe, that the Arbitrator, being by the 
Rule confined to ſtate Plaintiff's Demand only, was ed from 
the Conſideration of Defendant's Demand on Plaintiff: That 6. 
fendant having brought his Action againſt Plaintiff, Plaintiff had 
pleaded the General Iſſue, and given Notice to ſet off his De- 
mand under the Award. Per Cur It appears that Demand. of 
the Money awarded was made, and Defendant in Contempt Fue 
10. The Notice to ſet off was not till June 24. If Defendant 
pays the Money, it cannot be ſet off. Plaintiff refuſing to conſent 
to a Reference to Prothonotary, Rule was made ablolute for Attach- 
ment, but ordered to ſtay a Month in the Officer's Hands. 


Stephenſon again Browning. Eaſter 12 Geo. 2 


/ RIGHT came to ſhew Cauſe againſt an Attachment for Non- 

performance of an Award, and objected, Fit. That though 
the Award be proved executed, it does not appear when. Secondly, 
That the Coſts ordered to be paid by Plaintiff were taxed by Pro- 
=; Want Th:mſ5n, who is not named in the Award. And Thirdly, 
That no Releaſe is awarded. Eyre for Defendant anſwered, that as 
chere is no Affidavit to induce Suſpicion, the Execution of the Award 
is ſuffclently proved, that reaſon: ble Coſts of Suit are awarded to 
be paid, and though the Prothonotary be not named, he is the proper 
Perſon to tax thoſe Coſts; and that all Actions are by the Award 
directed to ccaſe, which is an effectual Releaſe. The Court thought 


- the Objections ſufficiently anſwered, and would have made the Rule 


abſolute. But by Conſent Plaintiff was ordered to pay 40/. 35. be- 


ing the Coſts taxed, within two Months. It was faid by the Court, 


that where the ObjeCtions ariſe upon the Face of the Award, they 
may 


Award, &c. 3 


may be made at any Time; but where the Party complains of Cor- 
ruption or ill Practice, he muſt do it within the ſecond Term, 

Note; It was obſerved by Lord Chief Juſtice, that though the 
Coſts are awarded to be paid fauuary I, it . they were not 
taxcd tul Januar 30. 


Dalling avainſl Matchett. Mich. 14 Geo. 2. 


ATTERS in Difference were, by Conſent of Parties, re- 
1 ferred to three Arbitrators, ſo as they, or any two of them, 
make an Award, &c. and an Award having been made by two in 
Flaintif's Favour, Defendant moved to ſet it aſide; objectinꝑ, that 
two had not a Juriſdiction without the third; and obtained a Rule 
to ſhew Cauſe, Upon ſhewing Caule it appeared, that the third 
| Arbitrator had ſufficient Notice of the Meetings of the other two, 
and might have been preſent if he would. Per Cur': *Tis agreed 
by both Sides, that if the third had met, two might have made an 


Award; two have a Juriſdiction, but muſt meet purſuant to Rules 


( 


of Law. If the third had been preſent, his Reaſons might have al- 


tered the Opinion of the other two; he is not therefore to be ex- 


cluded by Fraud; nor are the two to act, without the third's having 


an Opportunity to be preſent ; but where the third has: ſufficient 
Notice, as in tiis Caſe, and will not attend, the Meeting of the two 
is regular, and their Authority ſuficient, The Rule diſcharged. 
Skinner and Prime for Plaintiff ; Belfield and Uriia for Detendant. 


Kettle againſt Grove, Heir, &c. Eaſter 1 5 Geo. 2. 


On Bond, M T the Aſſizes Plaintiff had a Verdict for his Security, | 


and Matters in Difference were referred to Arbi- 
trators by Rule, who made an Award within the Time limited, 
whereby Defendant was ordered to pay Plaintiff 300 J. The Rule of 


Aſſizes was made a Rule of Court. And Plaintiff electing to pro- 


ceed upon che Verdict, and not by Attachment of Contempt for 
Non- performance of the Award, moved for Leave to enter Judg- 
ment, and take out Execution for the Money awarded; and a Rule 
was made to ſhew Cauſe, and afcerwards abſolute, on Affidavit of 
Service. 

Rete; 


58 __ Award, &c. 
Note; The Court thought this a proper Application; and that 


Plaintiff had not a Right to enter Judgmeat without Leave of the 
Court. Birch for Plaintiff, | 


Tynte againſ Every. 


Rbitrators awarded Coſts of Suit and of the Reference, to he 

\ taxed per Prothonotary. The Court ordered Coſts to be taxed 
to the Time of the Reference, but not after. Gapper for Defend- 
ant; Draper for Plaintiff. | 


Eaſter 16 Geo. 2. 


PON the Motion of Serjeant Birch, the Court made a Rule 

that 4. B. a ſubſcribing Witneſs to an Arbitration-Bund, 

ſhould ſhew Cauſe why he ſhould not make an Affidavit touching 

the Execution of that Bond; and upon an Affidavit of Service, the 
Rule was made abſolute. 

Nete ; This is the only Caſe wherein the Court interpoſed in this 


Manner, 


Read ag. bY Garnett, an Attorney. Trin. 17 & 18 
Geo. 2. 


ERDICT for Plaintiff, for Security. Reference, by Rule, 

to three of the Jurors; Award in Plaintiff's Favour, Rule 
obtained by Plaintiff for Defendant to ſhew Cauſe why Paſtea ſhould . 
not be delivered to Plaintiff, to take out Execution for the Money 
awarded, Objection by Defendant, That no Affidavit was produced 
of the due Execution of the Award, or of a Demand of the Money ; 
which the Court held to be as neceſſary as if the Motion had been 
for an Attachment for Non-payment of Money. The Rule was 
diſcharged, Sinner for Plaintiff 3 Willes for Defendant, 


Bail 


59 


Bail and Bail⸗Bonds, and Surrenders 
in Diſcharge of Bail. 


Faget againſt Vanthiennen. Mich. 6 Geo. 2. 


R Ecognizance of Bail was ordered to be amended by making it 
in an Action of Treipaſs and Aſſault ad dampnum 20001. in- 
ſtead of 2001. ſuper aſſumptionem. Two Actions were depending be- 
tween the Partics, and Bail was put in to the Action ſuper aſſump- 
tionem before the Bail now amended was put in, which was intended 
to be in the Action of Aſſault, but by Miſtake of the Filazer was 
taken in the other Action, contrary to the Inſtructions given. 


Wife againſt Lawrence and others. Hil. 6 Geo. . 


: Efendants were taken on a Capias in Withernam after an + Elem. 
: D gata returned on a Pluries; a Capias and Alias to warrant the 
Pluries appeared to be filed with the Filazer, but not returned; for 
want of which a Motion was made to diſcharge the Defendants, and 
the Court granted a Rule to ſhew Cauſe ; but afterwards upon 


ſhewing Cauſe, it appearing to be the conſtant Practice to ſue out 


the iet Alias and Pluries all at the ſame Time, the Rule was diſ- 
charged; and thereupon Defendants moved to be bailed, and were 
told by the Court, the Plaintiff muſt firſt declare, and the Defend- 
ants plead Mn ceper? ; which being done, the Defendants were ad- 
mitted to Bail. The Bail were bound in the Penalty of 200 J. each 
upon their Goods, &:, to be levied to the Uſe of the Plaintiff and 
S. his Wife, upon Condition that the Defendants ſhall appear de die 
in diem in this Court; and if Judgment be given againſt the De- 
fendants, that the ſaid Defendants render their Bodies in Mithernam 


to remain in Cuſtody until they render S. the Wife of the Plaintiff, 


and permit her to go at Jarge, 


Haward 
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| Haward again Nalder. 


M OTION was made that a common Appearance might be 
accepted in this Cauſe for Defendant, the Affidavit to hold 
him to bail having been ſworn before Plaintiff's Attorney as a Com- 
miſſtoner; and a Rule to ſhew Caufe was obtained, but was after- 
wards diſcharged ; it having been hitherto the conſtant Practice for 
Plaintiff's Attorney to take the Affidavit to hold to Bail, Practiſers 
apprehending that no Action being commenced at the Time of ſwear- 
ing fuch Affidavits, they are not within the fame Rule as Affidavits 


 Tworn before the Plaintiff's Attorney in Caufes depending. It was 


ſaid by the Court, that this Matter would be conſidered by all the 
Fudges at their Meeting to ſettle the Practice, upon ſome Doubts that 
have ariſen upon the Conſtruction of the late Acts of Parliament. 


Atterbury againſt Ward. Eaſter 6 Geo. 2. 


In Debt upon a * Rule M % for Judgment for the Plain- 
nizance of Bail. tiff upon, an Iflue of Mul tiel Record 
was diſcharged, the Record of the Recognizance produced by the 


Plaintiff AY conditional, and the Recognizance ſet forth in the 


Declaration ont any Condition. 


Steward agamſ! Biſhop. 


NE Perſon became Bail for Defendant before a Judge, and 
ſurrendered him to the Fleet Prifon. Plaintiff after the Ren- 
der proceeded to ſerve the Sheriff with a Rule to bring in the Body, 
And upon a Motion to ſtay the Proceedings againſt the Sheriff, 2 
Queſtion aroſe, whether one Perſon only being Bai), the Render was 
effectual or not; and the Court held the Render inſufficient ; and 
refuſed to ſtay Proceedings againſt the Sherift, but afterwards two 
Bail were put in and juſtified in Court; and thereupon Proceed- 
ings againſt the Sheriff were ſtaid on Payment of Coſts, Plain- 
tiff inſiſted that he had been delayed of a Trial, and that the Bail 
ought to be bound for the Debt, and were too late to Render; 


but the Court were of a Contrary Opinion, Plaintiff having pro- 
ceded 


Bail, &c. 61 


cceded againſt the Sheriff as above-mentioned, and not upon the 
Bail-Bond. 


| Hadds rweck againſt Catmur. Mich. 7 Geo. 2. 
Efendant was held to Bail by Lord Chicf Juſtice's Order, 


upon Affidavits of a criminal Converſation with Plaintiff's 
Wife. Defendant afterwards applied to Lord Chief Juſtice, 
upon Affidavits of himſelf and Flaintiff's Wife, that Plaintiff 
having been long beyond Seas, and the Wife having had Advice 
of his Death, received Defendant's Addreſſes, and married him 
as her ſecond Huſband, Lord Chief Juſtice ordered Defendant 
to apply to the Court, and upon reading Affidavits and hearing 
Counſel on both Sides, the Chief e was of Opinion chat 
the Order for Bail ought to be diſcharged, nothing criminal ap- 
appearing in the Defendant; and in Cafes of this Kind, which 
differ from Actions brought upon Contracts, no Bail is required, 
unleſs by the Special Order of a Judge, which Defendant hath 
a Right to apply to the Court to diſcharge, if not well founded, 
Forteſcue and Reeve thought that entering into the Foundation 
of the Order was examining the Merits of ite Cauſe; and 
therefore improper before the Trial. Defendant was held to 
Bail, and had four Days Time to put in the ſame («//crite Denton), 


Heath gains: Aſtley. 


HE Original Action was brought againſt Defendant in 
Michaelmas Term laft, and for Want of Bail above, the 
Bail-Bond was aſſigned in February following; afterwards De- 


fendant died, and "hs Bail moved to ſtay Proceedings againſt 


them, the Plaintiff not having obtained Judgment upon the 
Bail- Bond; the Court on hearing Counſel on both Sides, or- 
dered the Proccedings to be ſtaid upon Payment of Coſts, being 
of Opinion that tne Matter was never carried farther than the 
Bail-Bond ſtanding as a Security for what ſhould be "recovered 
upon a Trial; and if that had been the Caſe, and Defendant had 
died before the Trial, the Suit would have been at an End; the 
Plaintiff might have proceeded more ſpeedily ; and if any Incon- 
venience happens to him, it is through his own Laches. _ Chapple 

for Plaintiff ; Hawkins for Petendant, 
Davenport 
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to ſhew Cauſe, which was after wards made abſolute. 


62 Bail, &c. 


Davenport e Wall. 


HE fame Queſtion determined in the ſame wer ; the 

Capias in the Original Action was returnable on the firſt 
Return of Ea/ter Term laſt. Defendant died before Trinity Term. 
Per Cur' © Plaintiff might have had Judgment and Ca. Sa. of Eaſter 
Term laſt, if he had css l as he might have done. Chapple 
for Defendant ; Eyre for Plaintiff. | 


Wingfield againſt Goodridge. 


AIL was taken in Town before a Judge, and the Bail, who 

lived in the Country about ten Miles diſtant from London, 
returned Home, and being afterwards excepted againſt, feat an 
Affidavit of their Sufficiency : Whereupon Eyre moved to juſtify 
in Court. Wright objected, that the Bail being taken before a 
Judge in Town, they cannot juſtify by Aﬀidavit, but muſt appear 
perſonally in Court. Court held the Objection good, but gave 
Defendant a Week to perfe& his Bail, to give them an Opportu- 
nity to come to Town to juſtity. | 


Whalley agelnſt Martin. 


Efendant ſuperſeded three Vears ſince, and arreſted again for 

the ſame Debt; moved to be diſcharged upon entering a 
common Appearance; but it appearing that one Williams, formerly 
Plaintiff's Attorney, had, after leaving a Declaration in the Office, 
deſerted the Cauſe, and ahſconded, whereby Defendant obtained a 
Superſedeas by Surprize without Plaintiff's 6 Defendant 


was held to Bail. 


Martin againſt Price and others. Hil. 7 Geo. 2. 
2 YR E moved to ſtay Proceedings againſt the Bail in an Action 
of Debt brought upon the Recognizance, the Writ not having 


been ſerved four Days before the Return. Court made a Rule 


Ormond, 


Bail, &c. 63 


Ormond, Aſſignee of the Sheriff, againf? Griffith. 


Efendant put in the ſame Bail before a Judge in due Time as 
| were Bail to the Sheriff, Plaintiff excepted againſt the Bail, 
and for Want of Addition or Juſtification took an Aſſignment of the 


Bail-Bond, and proceeded thereupon. Defendant moved the Court 


to ſtay Proceedings upon the Bail-Bond, alledging that Plaintiff by 
accepting an Aſſignment thereof had admitted the Bail to be good; 
but the Court, upon hearing Counſel on both Sides, refuſed to ſtay 
the Proceedings, the Plaintiff by a late Rule of Court made in Me- 
chaelmas Term 6 Geo. 2. being at Liberty to except againſt the Bail 
above, although it be the ſame Bail that was taken by the Sheriff, 
Chapple for Defendant ; Eyre for Plaintiff. 


Garnett againſt Heaviſide. 


| AEfendant moved for ten Days Time to put in Bail, and that up- 


on putting in good Bail, Payment of Coſts, Pleading the gene- 


ral Iſſue, and taking Notice of Trial within Term, Proceedings on 


the Bail-Bond might be ſtay'd.. The Court made a Rule to ſhew 
Cauſe, which was afterwards made abſolute upon hearing Counſel 


on both Sides: The Caſe was, that the Plaintiff had ſued out a 
T:/tat' Attachment of Privilege from M:ddl:;ſex into Yorkſhire, and 
Bail was taken as in a Country Cauſe, and filed with the Filazer 


of Yorkſhire by Miſtake ; and in order to give Defendant an Op- | 


portunity to rectify that Miſtake, the Rule was made, 


Birch, Executor, againſt Douglaſs. Hil. 7 Geo. 2. 


Laintiff's Teſtator had executed a Letter of Licence to De- 
| fendant for five Years, which were not expired at the Time. 

Defendant was arreſted and held to Bail at Plaintiff's Suit. Baynes 
moved that Defendant might be diſcharged upon entering a com- 
mon Appearance; but the Court denied the Motion, being of Opi- 
nion that entering into the Queſtion about the Letter of Licence 
(which could not amount to more than a Releaſe) was entering into 


the Merits of the Cauſe, 
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Low against Ravill. Eaſter 7 Geo. 2. 


HE Defendant was ſurrendered by his Bail to the King's 

Bench Priſon inſtead of the Fleet by Miſtake ; he was after- 
wards ſurrendercd rightly, and the Bail moved to ſlay Proceedings 
upon the Bail-Bond : A Rule was made to ſhew Cauſe, which was 
afterwards diſcharged upon hearing Counſel on both Sides, the 
Plaintiff having been POT > of a Iral. Eyre for Defendant ; 
Hawkins for Plaintiff. | Cs, 


Merrett again! Montfort. 


A. Sc. againſt the Principal whereupon to found a Proceeding 

againſt the Bail left with the Sheriff © February 6, On 

February 9, held to be a Day too ſoon, and Proceedings againit t 
Bail ſtayed. Corbet for Defendant; Comyns for Plaintiff. 


Waddington, Sheriff Co. Iiunt, againſt Fitch. 


N an AQtion upon a Bail-Bond taken on an Attachment out of 
1 the Court of Chancery, Defendant craved Oyer, and pleaded 
the Statute 23 Hen. 6. That the Bond was taken for Eaſe and 
Favour, Sc. to which Plaintiff demurred, and Defendant joined 
in Demurrer. After Argument, Judgment was given for De- 
fendant. Eyre for Defendant ; Chapple for Plaintiff. Cooke, lib. 4. 
fel. 76. Dyer, fol. 119. The Condition of this Bond appeared 
to be for Defendant's Appearance before the King in his High 
Court of Chancery, at the Return of the Writ, to anſwer the 
King, as alſo all ſuch other Matters as ſhould be then and there 
laid to his Charge; and further to perform and abide ſuch Order 
as that Court ſhould direct in this Reſpect: Which is the common 
Form, where the Attachment iſſues for want of Appearance or 
Anſwer; ſo that if Plaintiff, inſtead of demurring, had replied a 
Bill filed in Chancery, Proceſs of Sal pana, fc. and that the At- 
tachment iſſued for want of Appearance or Anſwer, agreeable to 


the Fact, probably he might have maintained his Action. Vide the 


Caſe following: 
Debt on Bail- Bond 1 the Appearance of one Mugg coram 


Fuſtic, Cc. apud Ii eln, Foe ad reſpndend' dice Dominus Reg! de & 
| Juper 


Bail, &c. | 65 | 


ſuper hijs que eidem Mugg adtunc & ibidem oljicientur, & ulterius ad 
faciend & recipiend' quod Cur' aa Domint Regis de eo Cons“ in hac 
partie, 

On pleading the Statute 23 H. 6. quod fuit Capt pro Eaſi ſamenta, 
Sc. And on a general Demurrer after Argument Jin. 2 Geo. 1. 
and lil. 3 Geo. 1. in Mich. 4 Geo. 1. the n 2 Judgment 
that the Bond was void. 

And differed this Caſe from an Attachment in Proceis out of 
Chancery, (which was ſtrongly urged by the Plaintiff's Counſel) 
for that is no more than a Proceſs to compel the Party to appear and 
anſwer, &c, 


And this Judgment was given Mich. 4 Geo. 2. C. B. Field, Vic“ 


v. Wal ford, one of the Obligors with Mugg, the Principal in the 
| Obligation, 


| Cook and others againſt Sankey. Trin. 7 & 8 Geo. 2. 


ARNAL L moved, that a common Appearance might be 
accepted for Defendant, and produced a Copy of the Plain- 
tiff s Affidavit made to hold the Defendant to Bail; whereby the 
Action appeared to be for entering Plaintiff's Ground, and taking 
away and ſpoiling his Hop-Poles, and treading down his Hop-Plants 
to the Damage of 207. Darnall inſiſted, that Plaintiff cannot be his 


own Judge of the Damages either in Treſpaſs or in a Special Action 


upon the Caſe; and Defendant ought not to be held to Bail without 
a Judge's Order. Per Cur” The Plaintiff is the proper Perſon to 
{year to his Damages, by the Act of Parliament. No Rule. 


Aucher againſt Hamilton. 


HE Judges in the Treaſury refuſed to order a Bail- piece to 

be filed, twenty Days being lapfed ſmce the Caption, the 
Words of the general Rule being, that ſuch Bail-pieces ſhall not be 
filed without Leave of the Court. Court was afterwards moved 
upon Mr. Newſome's (Defendant's Agent) Affidavit, that he receiv- 
ed the Bail-picce in due Time, but that it was omitted to be filed 
by his Clerk's Neglect. Court ordered the Bail-piece to be re- 
ceived and filed, | 
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Maſon avan/# Bruce, 


* ſurrendered in Diſcharge of his Bail the laſt Day oi 
laſt Term, (being the guarto die paſt of the Return of an 
Action of Debt upon the Recognizancc) at Mr, Juitice Dcnton's 


Chambers, after the riſing of the Court. The Filazer made a 


general Entry of the Surrender upon Record as done in Court. 
The Plaintiff moved, that the Roll might be taken off the File; 
and' a Rule to ſhew Cauſe was made, which was afterwards made 
abſolute, upon hearing Counfel on both Sides; the Surrender not 
being ſedente Curia was too Fes Chappie for Plaintiff; Flawtins 
for Defendant. x 5 


Newman age 25 Butter worth. Hil. 8 Geo. 2. 


Efendant moved to ſtay Proceedings againſt his Bail, pending 

a Writ of Error. Plaintiff inſiſted, that the Bail ought to 

give Judgment, and that Execution only ſhould ftay, But per 

C7”, the Bail ought not to be precluded from ſurrendering the Prin- 

cipal; and therefore let all Proceedings be ſtaid pending the W rit of 
Error. Compns for Defendant ; Shynuer for Plaintiff. 


Againſi Ewer. 


en; moved to ſtay Proceedings in an Action upon the Re- 
© cognizance againſt the Bail, the principal Defendant having 
been ſurrendered to the Fleet, and afterwards charged in Execution 


there by Plaintiff, right ſor Plaintiff objected, that Defcndant 


had pleaded ; and Plaintiff demurred; that therefore Defendant's 
proper Method was to. procure an Amendment of his Plea ; but | 
the Court held, that Plaintiff could not procced againſt the Bail 
after charging the Principal in Execution. Defendant ſhould not 
have plcaded, but moved the Court ſooner, Let Proccedings be 


{taid upon Payment of Coits ex affer/u. 


Cremer 


Bail, &c. © 67 


Cremer againſt Bulman. 


AlL was put in, and an Exception taken thereto. Defen- 
dant within the Time for perfecting the Bail gave Notice to 
ald and juſtify in Court, but inſtead thereof did fo at a Judge's 
Chamber, and was ſurrendered to the Fleet, which was held inſuf- 
hcient, the Bail not being perfected, and the Rule to ſhew Cauſe 
why Proceedings on the Bail-Bond ſhould not be ſtaid was diſcharg- 
ed upon hearing Counſel on both Sides. Skinner for Plaintiff ; 
Mriglit for Defendant, 


_Fleetwoay against Poictier. Eaſter 8 Geo. 2. 


HI 8 was an Action of Covenant brought by Plaintiff, Pa- 

tentee of Dyuiy-Lane Play-houſe, againſt Defendant for not 
performing Dances upon the Stage according to Articles, whereby 
Plaintiff ſwore - himſelf dampnified 100 I. Defendant moved in the 
PFreatury for a common Appearance, but did not obtain a Rule, the 
Plaintiit having ſworn to a certain Damage, 


Harriman aga:nft Clegg. 


AC of Juſtification by Bail, that they were ſeverally 

worth the Sum wherein they were bound by their Recogni- 

7.ances, aſter 5] their Ju Debts paid and ſatisfied, held to be in- 

Scion not being in common Form; the Word Fuft ought to 
e omitted, 5 


Blicl 8 againſ? Halpenn and his Wife. 


ITE Huſband ibſconded; md could not be taken; but the 

Wife was arreſted by meſne Proceſs 3 and moved in the 
Treaſury that a common Appcarance might be accepted for her, 
which was ordered on hearing the Attornies on both Sides: The 
Reaſon is, that if the Wife was to be held to Bail, it would he in 
the Power of the Huſband to ſet up a ſham Action againſt her, 
and keep her in continual Impriſonment ; otherwites if the Huſ- 


F 2 band 


= | Bail, © 


band and Wife had been both taken,' in that Caſe both ſhall be held 
till Bail be given for both: The Reaſon is, that otherwiſe a Wo- 
man might marry a Priſoner, and thereby being free from Impri- 
ſonment herſelf, defraud her Creditors. Rols Abr. 583. Smith 
and Storey. 1 Syd. 393. Cro. Car. 118. Trin. 9 W. 3. Clarkſon 
agaiaſt i athinjon and Wife, in B. R. © ; | 


Clarke ag9in/t Baker. 


Roceedings were ſtayed in an Action of Debt brought upon a 
Recognizance of Bail, pending a Writ of Error, without De- 
fendant's giving Judgment ; becauſe thereby Defendant would be 
precluded from a Surrender, which is not reaſonable. Chapple tor 
Plaintiff; C:myns for Defendant, 


Knight againſt Winter, | Bail for Smothergil. 


HE Principal was rendered in Diſcharge of his Bail in due 

Time; and Notice thereof was given to Plaintiff's Attor- 
ney. The Reddidit ſe was marked in the Judge's Book, and ſigned 
by the Judge; but was not marked or ſigned upon the Bail-picce 
itſelf, which was upon an Habeas Corpus, and had been delivered 
out by the Judge's Clerk to Plaintiffs Attorney, to be filed, who 
did not file it, but proceeded to Judgment againſt the Bail for want 
of a Reddidit ſe being marked upon the Bail- piece. Mright and 
Hawkins moved for Defendant to ſet aſide the Judgment againſt the 
Bail, and that the Bail-piece might be filed, and the Readidit fe 
entered thereupon, agreeable to the Fact; and upon hearing H- 
and Urlin for Plaintiff, the Court was of Opinion that the Practice 
of Flaintiff's Attorney in taking away the Bail- piece from the 
Judge's Chamber was unwarrantable, and ſet aſide the Judgment, 
with Coits (Defendant having done every Thing in his Power to 
make the Render effectual) Defendant conſenting to bring no Ac- 
tion, and ordered the Eail- piece to be filed, and the Reddis it fe 
Entere ]. | 


D 69 


Young againſt Wood. 


KINNE R moved to ſtrike out of the Bail-picce one of the 

Bail, another (who was ready to juſtify) being added in his 
ſtead, Belfield objected that no Aﬀidavit was produced that the 
Perſon prayed to be ſtruck out, was a material Witneſs in the 
Cauſe, which Affidavit the Court thought neceſſary, and rejected 
the Motion ; whereupon Skinner prayed that the Bail added might 
be ſtruck out, which was granted. 


Cantrel, Adminiſtrator, * Graham. 


HIS was an Action brought upon a Leaſe dated in 1727, 
for two Years Rent due fince the Year 1733, when De- 
fendant became a Bankrupt. Defendant moved for a common 
Appearance, and produced his Certificate, allowed, confirmed and 
enrolled, Upon hearing Counſel on both Sides, neither the Poſſeſ- 
fion nor the legal Intereſt of the Eſtate being in the Defendant, | 
2 common Appearance was ordered to be accepted,” Skinner for 


Defendant z; Hawtins for Plaintiff, 


Lord Molineux again Charles. 


HE Queſtion was, Whether Defendant could be held to Bail 
5 for 10 J. in a County Palatine, the Statute 11 & 12 of IF. 3. 
cop. 9. requiring 291. to be due; and the Act to prevent vexatious 
Arreſts extending every where but into Scotland, and requiring Bail 
for 10 JI. Court took Time to conſider of it. (It hath been held 
in the Excheguer, that to hold to Bail in a County Palatine 20 1, 
mult be ſworn due, as alledged at the Bar.) 


Ling againſt Woodyer. Hil. 9 Geo. 2. 


HE Court ordered the Hour of the Day, or true Time of 

the Defendant's Surrender, to be entered by the Filazer, in 

order that it might appear whether the Surrender was made before 

or after the Riſing of the Court. Maſon againſt Bruce, Trin. 7 & 
8 Geo. 2. 3 for Plainti ff; Corbet for Defendant. 

5 4 | Huckle 


70 Bal, &c. 


Huckle againſt Ambroſe. Trin. 10 Geo. 2. 


Eſendant was brought by Cl:nden, one of his Bail, to Mr, 

Juſtice Denton's Chamber and ſurrendered, and the Red- 
didit je ſigned by the Judge; whereupon Clendon fraudulently 
departed and refuſed to pay the Fees. Price, the Tipſtaff, looking 
upon this to be a Trick, and that the Surrender was not compleat 
without Payment of the Fees, refuſed to take Charge of the 
Defendant, who went away at large: Price, upon Affidavit of 
this Matter, applicd to the Court to vacate the Surrender, and 
Clendon was ordered to ſhew Cauſe; and upon ſhewing Cauſe, the 
Fact appearing to be as ſtated by Price's Affidavit, hs Court was 
of Opinion that the Entry of the Readidit ſe upon the Bail-picce 
is only an Efcrol, and a Warrant to the Filazer to enter the 
Surrender upon Record; as it was Clendon's Duty to pay the Fes, 
and he refuſed, the Surrender is no Surrender, but incfeQual, and 
ought not to be recorded; and the Entry upon the Bail-piece 
being obtained by Fraud and Iinpoſition, was ordered to be ſtruck 
out. Vide Farifiey 77. 2 Keble 2. Chapple for Price; Mright 
for Clendon, Sl 


Willoughby, Adminiſtrator of Lady Jenkins, agi 
Rhodes. 


On a Pail- Bond. H E Proceedings were ordered to be ſlave 
on Payment of Coſts; it appearing that 

Lady Jenkins, the Plaintiff in the original Action, died before 

Judgment could be recovered thercin. Chapple for Deſendaut; 


Eyre for Plaintiff. 


Bett 1 Goodman and another. 


PON an Affidavit that Defendants were indebted to 
Plaintiff generally 131. Capias ad reſpondendum was indorſed 

in like Manner to hold them to Bail; the Ac etiam was againit 
them ſeverally, and they were arreſted and ſeverally held to Bail : 
And Plaintiff having proceeded againſt the Sheriff by Rule to 
bring in the Bodies, /r:; 7 moved for Deſendants for a common 
| Appearance, 


Bail, Cc. Ti 

Appearance, and to ſtay Proceedings againſt the Sheriff, inſiſting 
that as the Affidavit was of a joint Demand, and the Indorſement 
agreeable thereto, there was no Afſidavit to warrant Bail in ſeparate 
Actions. Eyre urged pro Quer', That the Act of Parliament re- 
quiring an Affidavit of the Cauſe of Action doth not require it to be 
very particular; an Afidavit that Defendants are generally indebted, 
is ſufficient to hold them to Bail jointly or ſeverally, as Plaintiff 


chooſes to proceed; but the Court being of Opinion that the Affi- 


davit was not ſufficient to hold Defendants to Bail ſeverally, Eyre 
cloſed with a Propoſal made by Hright, to accept 131. for the Debt 
and Coſts in the joint Action, 


= againſt Weyman, Mich. 10 Geo. 2. 


N AQtion of Debt was brought upon a Judgment after a Writ 
of Error, and Bail put in thereupon ; but no Bail was given 
in the original Action: And the Queſtion was, Whether Bail be- 
ing put in upon the Writ of Error, Defendant ought to be held to 
Bail in the Action on the Judgment: It was urged for Defendant, 
that according to the Courſe of the Court, where Bail is given in 
the original Action, no Bail is required in the Action on the Judg- 
ment; and the Bail in Error who are bound for Debt and Coſts, 
and cannot ſurrender the Principal, arc a better Security than Bail 
in the original Action. Per Cur” : No Inſtance can be ſhewn where 
Bail put in on a Writ of Error has been held ſufficient to excuſe 
Bail in an Action of Debt on Judgment, Defendant was held to 
Bail. Eyre for Defendant ; Chapple for Plaintiff, It was ſaid by 
Chapple, who quoted Coen and Price, Syd. 294. Hickman and 
Corbet, 2 Keb. 53, & 70. that in Caſe the Writ of Error ſhould be 
non-pros'd for want of tranſcribing the Record, the Bail would not 
be liable; but the Law is otherwiſe ; ; and the Bail being bound to 
proſecute the Writ of Error with Effect, are liable i in Calc of None 
Prov, 


1 Shaw, 
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Shaw, Bart. againſt Hawkins. 


HIS was an Action of Debt on Bond, wherein Defendant 
was held to Bail on Plaintiff's Aſhdavit. Defendant moved 
for a Common Appearance, and that Plaintiff might produce the 
Bond to the Court, upon an Affidavit that Defendant had great 
Reaſon to believe that the whole Sum due was paid by one of his 
Co-obligors, which would appear by Indorſements made on the ſaid 
Bond when produced. Plaintiff in Anſwer, made Affidavit, that 
100]. and upwards remained due to him on the Bond, after all juſt 
Allowances that he had ſ-en the Bond, which was uncancelled and 
in full Force ſome few Months before, but had miſlaid it; and be- 
ing ſeverely afflicted with the Gout could not ſearch among his 
Papers himſelf, ſo that it could not be produced. It was urged for 
Plaintiff, that no Declaration being yet delivered, Defendant is not 
intitled to Oyer of the Bond; but after a Declaration, with a Profert 
in Cur he may demand Oyer. The Court held, That as the Mat- 
ter of Bail i is diſcretionary, and as the Meaſure of the Sum for which 
Bail ought to be given, is with Certainty to be had only from the 
Bond itſelf, the Bond ought to be produced, and for want of pro- 
ducing it a Common Appearance was ordered, IL.ynne for Defend- 
ant 3 Chapple for Plaintiff, | 


Spinks againſt Bird. 


Laintiff declared in an Action of Debt upon Bond: Defendant 
P craved Oyer, and the Condition appeared to be for Performance 
of Covenants, Defendant, after Qyer, inſtead of Pleading, enters 
Nl dicit, in order that Oyer of the Condition appearing upon Record, 
he might bring a Writ of Error without Bail. The Court, upon 
hearing Counſel on both Sides, ſet aſide this Entry, and gave Plain- 
tiff Leave to enter Judgment by Default: And the Queſtion now 
was, Whether the Condition of the Bond not appearing on Record, 
Bail ought to be required on the Writ of Error or not? And the 
Court held, that the Matter of Bail is properly examinable by Affi- 
davit; and the Bond being conditioned for Performance of Cove- 
nants, Bail ought not to be required on the Writ of Error, Dare 


for Defendant ; ; * for I 
Debalſe 


Bail, &e. / 73 


Debalfe again? Mackenfie, Hil. 10 Geo. 2. 


) Laintiff had made Affidavit that Defendant was indebted to him 

a large Sum of Money ordered to be paid by a Sentence of the 
Bailiff of Meudon in France, as a Compenſation for not making good 
a Charge againſt Plaintiff for Bigamy. Defendant had appealed to 
the Parliament of Paris; and it appeared by the Acts of that Court, 
that the Sentence of the Bailiff of Meudon was annulled (not upon 
the Merits, but according to the Cuſtom of the Superior Court, 
who, on an Appeal "ing an inferior Juriſdiction,” conſtantly annul 
the ſormer Sentence, and proceed as in an original Suit); and the 
Queſtion was, Whether Defendant ought to be held to Bail or not? 
Lord Chief Juſtice, Denton, and Comyns, were of Opinion, that as 
the Sentence of the Bailiff of Meudon appeared to be annulled, and 
not in Force, it was not neceſſary for the Court to conſider whether 
this Sentence, when in Being, would have been a ſufficient Cauſe of 
Action to hold Defendant to Bail; but looked on the Sentence as 
diſcharged and made void ; and therefore ordered a common Ap- 
pearance to be accepted. Mr. Juſtice Forteſcue was of Opinion 
Defendant ought to be held to Bail. Eyre and nne for Defend- 


ant; Chapple for Plaintiff, 


Harris again/t Roberts. Eaſter 16 Geo. 2. 


N an Action of Debt on Bond, atteſted by one Witneſs only, 
Plaintiff had been nonſuited on Man eſt factum pleaded, the Wit- 
neſs not making ſufficient Proof of the Execution of the Bond. Plain- 
tiff brought a new Action on the ſame Bond: Defendant moved for 
a Common Appearance, and obtained a Rule to ſhew Cauſe, which 
was diſcharged on hearing Counſel on both Sides. Note ; Defend- 
ant did not in his Affidavit deny the Execution of the Bond. Eyre 
and Mynne for Defendant ; Chapple for Plaintiff quoted Chambers 
againſt n Mich. 1 Geo. 2. in C. B. 


Gregory 
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. Gregory againſt Gurdon. 


| FTER an Exception againſt the Bail put in before a Judge, 

Deſendant added Bail; but did not juſtify in Court purſuant 

to the Rule for perfecting Bail in four Days. Plaintiff proceeded 

on the Bail-Bond without excepting againſt the additional Bail; and 

the Proceeding was held regular. Hayward for Defendant ; Chapple 
for Plaintiff, | | 


Parrot, Adminiſtrator, againſt Smith. 


Laintiff makes Affidavit that Defendant is indebted to him, as 

Adminiſtrator, 40/. by Promiſſory Note given by Defendant 
to Plaintiff's Inteſtate, as Plaintiff believes, and as appears by Note 
in Plaintiff's Cuſtody, to which he refers. The Parties had attended 
Mr. Juſtice Forteſcue, who was of Opinion that this Affidavit did not 
contain ſufficient Certainty of the Cauſe of Action, and ordered a 
Common Appearance. Parier moved to diſcharge the Order; 
urging that the Affidavit was ſufficient to ſhew a probable Cauſe of 
Action, (which is all that in this Caſe is requiſite) and is as ſtrong 
as an Adminiſtrator can poſſibly make, Per Cur' Let the Judge 
be re-attended, | 


Birch, Attorney, agam/t Graves. 


TN Efendant being arreſted at Plaintiff's Suit in an Action for 
Fees, &c. entered into a Bail-Bond with Suretics, which for 

want of Bail above was aſſigned, and Actions brought thereon ; 
wherein Plaintiff declared. Defendant pleaded Non ęſt faftum, and 
after Verdicts for Plaintiff at laſt Afizes, Chapple moved for Leave 
to file Bail in the original Action, on Payment of Coſts, and conſent- 
ing that Plaintiff might take Judgment on the Bail-Bond to ſtand 
as a Security for what he ſhould recover; and produced an Affidavit 
from Defendant that he never, in his own ſeparate Capacity, em 
ployed Plaintiff as his Attorney; and that he had a good Defence 
in this Action. A Rule was made to ſhew Cauſe, which was after- 
wards made abſolute, Chapple for Deſcendant 3 Eyre and Wright 
for Plaintiff, | | | 
| | Goodtitle 
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Goodtitle againſt Bennin oton. Trin. 10 & 11 Geo. 2. 


In Ejecti- & Writ of Error being brought, and the Bail thereon 
ment, A offering to juſtify in Court, it was objected by Aar 
for Defendant in Error, that the Recognizance was irregular ; for 
that the Party, Plaintiff in Error, ou-ht himſelf to be bound, as 
required by Stat. 16 & 17 Car. 2. Eyre anſwered, That by that 
Statute the Recognizance of the Party himſelf alone is ſufficient 
and ſince he hath not taken Advantage thereof, but hath found 
Suretics, Defendant in Error has a larger, and probably better Se- 
curity than by Law he is intitled to. The Practice was reported to 
be various; ſometimes the Party himſelf was ſingly bound, and at 
other Times Surcties engaged for him. The Bail juſtifying in Court 
were allowed, Plaintiff may ſue out Execution at his Peril. 


Sampſon again/t Warren. Mich. 11 Geo. 2. 


BLaintif, having made Affidavit of his Debt zz Banco Regis, 
F cauſed Defendant to be arreſted by Latitat indorſed for Bail. 
Defendant removed himſelf to the Fleet by Haleas Corpus charged 
with this Latiiat, and Plaintiff declared againſt him there without 
making a ſecond Aﬀidavit, Defendant moved to be diſcharged on 
entering a common Appearance, inſiſting that, in order to hold him 
to Bail regularly, Plaintiff ought to have made Affidavit of his Debt 
in this Court, and procured it to be indorſed on the Declaration ac- 
cording to the Rule Mich. 8 Geo. 2. A Rule was made to ſhew 
Cauſe, which was diſcharged, the Court being of Opinion, that the 
Rule of Court extends only to Cafes where a Declaration is the firſt 
Proce:ding, and not to this Caſe, Burnett and Draper for Defen- 
gant ; Zyre for Plaintiff, 


 Hanfley again Page. Hil. 11 Geo. 2. 


Eitleby moved to ſet aſide Fi. Fa. againſt the Bail, Defendant 
having ſurrendered himſelf in their Diſcharge, It appeared 
by the Affidavit, that the ſecond Sci. Fa. was returnable Cy. Mart. 
Nov. 12. and that Defendant ſurrendered himſe!f November 15, 
the Appearance-Day of the Return. Per Cur” ; The Affidavit 


18 
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is heffive;* it doth not appear that the Defendant farrendered 
({edente Curia) on the Appearance-Day of the Return of the 
ſecond Sci. Fa. which if he did not, the Surrender is out of Time. 
No Rule. | 


Waſs againſt Cornett and Malpas. 


HIS was an Action brought againſt Defendants on a Re- 

cognizance as Bail, Defendants moved to ſtay the Pro- 
ceedings for want of fifteen Days between the Feſte and Return 
of the Capias ad reſpondendum, and not aided by Statute, a Rule 
was made to ſhew Cauſe, why Proceedings ſhould not be laid. 
On ſhewing Cauſe, Plaintiff inſiſted, that this being a Matter of 
Error, and not of Irregularity, the Motion was improper. Per 
Cur : The Rule ſhould have been to ſhew Cauſe why the Writ 
ſhould not be quaſhed. Defendant cannot have Oyer of the Capras, 
and therefore cannot take any Advantage by Pleading. Plaintiff 
choſe to begin de novo, and a Rule by Conſent was made to quaſh 
the Writ. Draper for Defendant ; Wright for Plaintiff, 


Ruſſel gainſt Gately. Eaſter 11 Geo. 2, 


R. Juſtice Cmyns had ordered Bail for 200 J. in an Action 

for a malicious Proſecution for Forgery upon Plaintiff's Af- 
fidavit, Defendant moved for a common Appearance; and it ap- 
pearing that Plaintiff was not acquitted of the Indictment upon the 
Merits, but upon a Flaw, and no Precedent being produced of an 
Order for Bail in ſuch an Action as this (though for falſe Impri- 
ſonment there was) the Rule to ſhew Cauſe why a common Ap- 
pearance was made abſolute, Eyre, Parker and Hayward for De- 
fendant; | ha and mw for Plaintiff. 


Calveraq and kis is Wife againſt De Miranda. 


N an Action of Treſpaſs and Aſſault to the Damage of 500 A 
Mr. Juſtice Forteſcue had ordered Bail for 140 J. and the De- 
fendant being preſent at the Time the Recognizance of Bail was 


taken, his Bail were bound e, and ſeverally in 140 J. Plaintiff 
recovered 


Bail, &c. 77 
covered a Verdict for 300 J. and the Bail moved to ſtay Proceed- 


ings againſt them both on their Payment of 1401. and upon ſhew- 
ing Cauſe the Court were of Opinion, that as the Damages in the 


Writ were laid 50 J. here is no Fraud upon the Bail, the Recog- 


nizance is ſeparate as well as joint, and in its Nature a Judgment, 
the Award of the Court thereupon is, that Plaintiff have Execution; 
therefore ſo far as the Penalty of each Recognizance will go, it is 


| Juſt and equitable the ſame be applied nd Satis fiction of the 


Condemnation-Money, for Payment whereof, and not of any parti- 
cular Sum, the Condition is. The Practice of the King” s Bench 
had been mentioned, but the Proceeding there by Bill, where Bail is 
taken without any particular penal Sum, differs widely from the 
Form of Proceedings here, and muſt be governed by the Ac etiam 
Bille, otherwiſe Bail might be defrauded, Bootle and Burnett for 
Bail; Eyre and Hayward for Plaintiff. SD. | 


Lane again Jones. Firſt Friday in Term. 


| 72 ILLIS an Attorney, being e laſt Term by the Court 
| for a Contempt, applied this Term to be diſcharged upon Bail, 
Eyre for Willis; Skinner and Wright for Jones the Proſecutor. 


This Commitment was for a Crime of moſt heinous Nature, ſcan- 


dalous to the whole Profeſſion. Millis hath done nothing towards 
clearing himſelf ſince his Commitment, tho' Proſecutor exhibited In- 


terrogatories againſt him the firſt Day of this Term. Cur': This 


was a grievous Crime, his Confinement will be Part of his Puniſh 
ment : It is too early to apply yet, he may apply again the latter 
End of the Term. No Rule. He did apply the latter End of the 
Term, and was admitted to Bail, 


Paradice, Aſſignee, againſt Holiday. Mich. 12 Geo. 2. 


OTION to ſet aſide Proceedings on Bail-Bond aſſigned 

and put in Suit O#, 31. laſt returnable tres Mich. and being 

a Country Cauſe, Defendant had eight Days after the Appearance- 
Day excluſive to put in Bail, and the Bail-Bond could not regularly 
be put in Suit till November 1. Gapper for Plaintiff inſiſted that the 
Bail-Bond might be aſſigned at any Time, though it could not be 
| | | Fe! 
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put in Suit, which are the Words of the AQ of Parliament, and 
General Rule of Court. Per Cur”: {here is no Ocgaſion to decide 
this Matter at preſent here, the Bail-Bond is put in Suit too early ; 
the Capias on the Bail-Bond aſſigned appears to be ſued out Offober 
31. The Proceedings were ſet aſide. Aar for Defendant. 


Luſhington and Doe on the Demiſe of Godfrey. 


In Zjectment AIL was put in by Plaintiff in Error, but he him- 

in Error. ſelf was not bound as required by the Statute of 
16 & 17 Car. 2. Draper moved for Leave to take out Execution, 
and obtained a Rule to ſhew Cauſe. Height for PlaintifF in Error 
urged, that it is become conſtant Practice to give Bail by Sureties, 
and more for the Advantage of Defendant in Error. Per Cur: 
Before the Statute 16 & 17 Car. 2. no Bail was required in Dower, 
Ejectment, Sc. Per Stat. 3 Fac. 1, Bail was required in Debt 
only. Stat. of Car. extends to all Perſonal Actions after Verdict, 
and requires Sureties; in Dower, real or mixed Actions (Eject- 
ment is a mixed Action) after Verdict requires Party to be bound, 
and that ſufficient. This is a leſs Security, than by Bail who juſtity, 
the Party is bound by the Judgment, Bail in Error cannot be put 
in before a Commiſhoner in the Country. Method of the Statute 
cannot be followed without Inconvenience ; a better Method where 
the Party lives at a great Diſtance from London is ſubſtituted, and 
bas been the Practice ever ſince the Statute. The Rule diſcharged. 


Woods againſt Armſtrong. 


| FE [NNER moved for Bail upon a Writ of Error in an Action 
of Debt upon Bond, conditioned for Payment of 3001. men- 
tioned in a Surrender of a Copyhold by Way of Mortgage, and not 
for Performance of Covenants, wherein Judgment had paſſed by 
Default. Per Cur' There muſt be Bail, "This Caſe is out of the 
Statute 16 & 17 Car. 2. but within the Statute 3 Fac. 1. | 


Nichols 
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Nichols againſt Dallyhunty. 
FFIDAVIT to hold to Bail, made by Plaintiff's Wife, who 


being convicted of Pocket-picking was tranſported z and af- 
terwards bcing convicted of returning from Tranſportation, received 
Judgment of Death. "Theſe Matters appearing from Record, ſhe 
was looked upon as an infamous Perſon, and no Credit given to her 
Afﬀidavit. Plaintiff offered to produce ſupplemental Affidavits to 
prove that Defendant had confeſſed the Debt, and that he intended 
to fly into Ireland: But Per Cur”, this Woman cannot be a Wit- 
neſs in any Caſe; and as there is not a ſufficient Affidavit to found 
the Proceſs, that Detect cannot be now ſupplied. Rule abfolute for 
Common Appearance. Eyre for Plaintiff; Hayward for Defendant. 


Simpſon againſt Aſliburne. 
ULE to ſhew Cauſe why Proccedings on Bail-Bond ſhould 


| not be ſet aſide, Bail above was put in, and being accepted 
againſt Jaſt Vacation, the Bail juſtified at a Judze's Chamber in due 
Time ; but Plaintiff being diſlatisfied therewith, Notice was given 
to juſtify. in Court on the firſt Day of this Term; the Bail was not 
juſtified *rill Ogober 28, and in the Interim the Bail-Bond was put 
in Suit, © The Court made a Queſtion, Whether in ſuch Caſe De- 
tendant has the firſt Day of the Term only, or the firſt four Days of 
the Term to juſtify in Court; but the Practice appearing to be un- 
ſettled in that Particular, the Point was not determined; and the 
Juſtification here not being within the firſt four Days, the Bail-Bond 
was held to be regularly put in Suit, but Proceedings thereon ſtayed 
on oh ms of Coſts. | 


Le Writ againſt Tolcher. 


Laintiff made Affidavit that Defendant had ſeized and detained 
his Ship to his Damage ; and a Capias ad reſpondendum was 
thereupon indorſed for Bail, without a Judge's Order. Rule for 
common Appearance and Suporſedeas was made abſolute; the Da- 
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mages in this Caſe are uncertain, and Plaintiff was not entitled to 

Bail without a Judge's Order. In Debt, Mfumpſit, Trover, Cove- 
nant by Ac etiam, Bail is of courſe, In 77 ejpaſs, Detinue, and ſpe- 
cial Action on the. Caſe, or of Covenant, at Diſcretion : For Words 


no Bail, unleſs Slander of Title. Eyre and Mrigbt for Defendant ; 
Anne for Plaintiff. | ns 


Champion againſt Townſhend. 


T OVED by Wright to diſcharge Proceedings und Sheriff 
upon Circumſtances, v:z. the Bail to the Sheriff good, when 
Defendant arreſted the 4th of Augu/? laſt; and the Sheriff was 
obliged to take Bail under the Statute of Hen. 6. but the Bail ſince 
were become inſufficient, Denied, but enlarged the fix Days Rule 
to bring in the Body three Days further. 


Haley againſt Anderſon. 


ULE for Vi” 3447 to bring in the Body within fix Days, 

which the Sheriff did not. Plaintiff moved for Attachment, 
and the Court made Rule to ſhew Cauſe. The Sheriff ſhewed for 
Cauſe, that Bail was put in and Juſtified, and produced the Rule of 
their having juſtified: But it appearing that they had not juſtified be- 
fore the Plaintiff's Application to the Court for Attachment, the 
Court ordered, That on Payment of Coſts the Rule ſhould be diſ 
charged. Eyre for the Sheriff; Urlin for Plaintiff, 


Whittingham ani Coghlan. Hil. 12 Geo. 2. 


HIS was an Action brought for 50 J. Penalty, given by Act 
of Parliament for Defendant's practiling as an Attorney, not 
being duly admitted ; wherein Defendant was held to Bail. Rule 
to ſhew Cauſe why common Appearance, and Superſedeas abſolute. 
This is for a Fine or Amerciaiment, and is in the Nature of a Qui 


tam, Eyre tor Plaintiff; Hayward for Defendant, 


Lloyd 


Bail, . , 81 


Lloyd againſt Painter. 


LE to ſhew Cauſe why Proceedings on Bail-Bond ſhould 

not be ſtayed, made abſolute on Payment of Coſts, accepting 
Declaration in the original Action, pleading the Sn Iſſue, and 
taking Notice of Ta within Term, and the Bail- Bond to ſtand for 
Security, Plaintiff having been delayed of Trial. It was objected 
for Defendant, that Plaintiff had delayed himſelf; he might have 
declared de bene eſſe ; but per Cur” a There is no Neceſſity for ſo do- 


ing. 


| ITuggins againſt Bambridge. 


Capias ad reſpondendum indorſed for Pail being iſſued : Defend- 


| ant, before the Return of the Writ, and before he was ar- 
reſted, put in Bail before a Judge, and gave Notice thereof to Plain= 
tif's Attorney. Plaintiff regarded not the Notice, but cauſed De- 
fendant to be arreſted ; and he being in Cuſtody moved for a Su- 
ber ſedeas, and had a Rule to ſhew Cauſe : It appearing that Plaintiff 
had not excepted againſt the Bail within twenty Days after Notice 


thereof, the Court was of Opinion that the Bail ought to ſtand, and 


the Rule was made abſolute, Eyre for Plaintiff; Sinner for De- 
fendant. . | | | 


Liſle again Jenyns. 


Efendant, having borrowed 500]. of PliintiF, gave her 2 
Mortgage for Security, which Mortgage was accidentaily 
burnt, Defendant had paid 100/. in Part; Tbs in Aoril 1738, was 


prevailed upon to give Plaintiff a new Bond for the remaining Prin- 


cipal and Intereſt; whereon an Inderſement was made, ſigned by 
Plaintiff, - acknowledging the new Bond to be for the old Debt, 
B after having obtained his Diſc harge from the Seſſions as 
a Fugitive for Debt, was arreſted on this new Bond, an! applied for 
a common Appearance, and had a Rule to thew, Cauie, waich was 
made abſolute. The Juriſdiction at the Seſſions is final, no Appeal 
lies from it. Per Cur': This Debt appears to be contrathgdl ins 
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curred and occaſioned before the Day for that Purpoſe mentioned 


- In the Statute, which Statute extends to 500 J. Debt, beſides Intereſi 


and Colts, Sinner for Plaintiff ; Eyre and J/right for Defendant. 


Deriſley, Attorney, againſi Deland. Eaſt. 12 Geo. 2: 


LJ * IGHT for Defendant moved to ſtay Proceedings iſ 


the Bail in Actions of Debt brought on the Recognizance, 


pending the Writ of Error, and obtained a Rule to ſhew Cauſe : 
Eyre for Plaintiff urged, That the Bail ought to give Judgment, and 


Execution only ſhould be ſtayed. But the Court held otherwiſe in 


the Caſe of Bail, who, by giving Judgment would be precluded for 


ſurrendering the Principal. He then urged, that a Ca. Sa. againk 


the Principal had been returned, and the Bail were too late to ſur- 
render: But this is not ſo, the Bail may ſurrender the Principal 
before or on the Appcarance- day of the Return of the Action on 
the Recognizance, where Plaintiff proceeds that Way. If the Pro- 
ceeding againſt them be by Sci. Fa. before or on the Appearance- 
day of the Return of the firſt Sci. Fa. ſitting the Court, in Caſe of 
a Scire Feci returned, or the Appearance-day of the Return of ths 
ſecond Sci. Fa. ſitting the e in Caſe ol two Nichils returned, 


Rule abſolute, 


. azainſ Parry. 


Debt on Bind. FFIDAVIT. to hold to Bail, made by Plolns 


tiff's Attorney, that there is a Bond, that Mo- 


ney appears due; and Defendant a Year and Half ago owned the 


Debt, and offered to compound. Motion per Skinner for Defend- 
ant for common Appearance. Shew Cauſe. The firſt Part of the 
Affidavit was held defective, but the latter proving the Acknow- 


ledgment of the Debt, ſufficient to hold to Bail. Rule diſcharged, 


Eyre for Plaintiff, 
Teale againſt Cheſhire, 


Eclared by the Court, that after this Term the Defendant ſhall 
give Notice of juſtifying Bail two Days before Day of Juſti- 


fication ; and that they will not indulge the Defendant with any 
= | further 


Bail, &c. 83 


further Time, it being an Artifice to defeat the Rule for obliging 
Defendant to perfect Bail in four Days after Exception taken, and 


is plainly „ two . 


3 againſt Deland. 


A 84. iſſued againſt the Principal, and was lodged with the She- 

rif for a Non ęſt invent” in order to proceed againft the Bail. 
After Ca. Sa. lodged, Defendant brought a Writ. of Error; and 
after the Writ was ſpent, Plaintiff got a Return of the Ca. Sa. and 
proceeded againſt the Bail, which Precgeding was diſcharged ; the 
Court holding that the Ca. $a. being returnable at a Time when 
the Writ of Error was depending, was not a regular Foundation for 
a Proceeding againſt the Bail. Eyre for Defendant ; Wright for 


Plaintiff. | 


Huggins againſt Bambridge. Eaſter 13 Geo. 2. 


Efendant hearing that a Capias ad e :dendum was ſued out 

againſt him, put in Bail at a Judge's Chamber before any 
Arreſt, and before the Return of the Writ, and gave Notice thereof 
to Plaintiff's Attorney. Plaintiff not being ſatisfied with the. Bail, 
cauſed Defendant to be arreſted, who applied to the Court, and ob- 
tained a Rule to ſhew Cauſe why an Attachment ſhould not be iſ- 
ſued agai»} Plainti9 and againſt Duell the Sheriff's Officer, who 
arreſted Defendant, and Gurney his Follower. Upon ſhewing 
Cauſe, the Prothonotaries and Secondaries all reported and the 
Eourt was of Opinion, that Bail before a Judge cannet regularly be 
put in before an Arreſt without Plaintiff's Conſent, If Plaintiff 
diſlikes ſuch Bail, he may cauſe Defendant to be arreſted; he has 
no other Remedy, the Sheriff being unconcerned, and no Bail-Bond 
taken. If ſuch voluntary Bail were ſufficient to prevent an Arreſt, 
Defendant might put ini ſham Bail, and thereby elude the Writ, and 
the Proceſs muſt be loſt. Bail may be put in before the Return of 
a Writ after an Arreſt, but never before an Arreſt without Conſent, 
The Rule was diſcharged. Skinner, Wynne and Agar for Defend- 


ant; Burnett and Bootle for Plaintiff. 


2 Ward, 


84 Bail, &c. 


Ward, an Attorney, againſt Alderton. 
AIL being iu{tified in Court, Prime for Defendant moved after 


the laſt Sitting within Term to ſlay Procecdings on Bail-Bond 
upon Payment of Coſts. Aar for Plaintiff infiſted, that the Action 
being laid in Middleſex, and the Writ returnable the firſt Return, 
Plaintiff had been delayed of Trial, and the Bail-Bond ought to 
ſtand as a Security; but it appearing that no Declaration in the ori- 
ginal Action had been delivered de bene 72 or otherwiſe, Plaintiff 
has delayed himſelf, and the Rule mult be made abſolute. 


Calveraq and his Wife agarn/? Pinhers, in Debt on 
Recognizance as Bail for Miranda, in a Joint Ac- 
tion for an Aſſault againſt Miranda and two others. 
The Pleadings were as follows, viz. Mich. 13 
Geo. 2. 


Laintiffs ſet. out the Recognizance as in a ſeparate Action 
againſt Miranda, with Condition, that if Judgment ſhould be 
given for them againſt Miranda, he ſhould pay the Condemnation- 
Money, or ſurrender, c. and for Breach affigned, that although 
Plaintiffs recovered Judgment againſt ſaid Miranda and the other 
two Defendants ; yet Defendant Miranda did not pay the Condem- 
nation-Money, or ſurrender, &c. Defendant pleads Nul tiel Record 
of the Judgment againſt Miranda, taking no Notice « the other 
Defendants, Plaintiffs reply, that there is a Record of the Judg- 
ment againſt Miranda and the other Defendants, as ſet forth by the 
Declaration, and deliver the Iſſue, giving themſelves a Day to pro- 
duce the Record. Defendants Attorney's Clerk received this Iſſue 
in his Maſter's Abſence ; the Maſter next Day returned it, and de- 
livered a Demurrer to the Replication, Wright and Draper pro 
Quer urged that this Demurrer is irregular after Iſſue joined upon 
Nul tiel Record. The Plaintiffs, though they did not bring the Re- 
cord into Court at the Day given in the Iſſue-Book laſt Term, arc 
intitled to have a new Day aſſigned by the Court; and a Rule was 
made to ſhew Cauſe why the Demurrer ſhould not be ſet aſide ; / 
why Defendants Attorney ſhould not receive the Iſſue by him re- 
turned; and why Plaintiffs ſhould not be at Liberty to verify the 
Record, 


Bail, &c. - 


Record, wid a Day be appointed for that Purpoſe. Hyre came to 
ſhew Cauſe for Defendants, and argued that no Iſſue is joined that 
one Record is averred by Plaintiffs, and another denied by Defend- 
ants, Per Cur': The Queſtion is not whether Iſſue be rightly or 
legally joined, the Plaintiffs cannot take upon them to judge of that 

Matter: Here is an Iſſue joined ; and a Demurrer cannot be re- 
ceived after Iſſue joined; if no proper Iſſue be joined, Defendant 
may take Advantage thereof in Arreſt of Judgment, The Plaintiffs 
may continue the Day for bringing in the Record by them averred. 
Rule abſolute. | 


Hugh Hunt again/t Hudſon and others. 


O ION in the Treaſury for Bail in an Action for meſne 
Proſits, after a Recovery in Ejectment, upon the Leſſor of 

the Plaintiff's Affidavit that the meſne Profits amounted to 894. 
Bail ordered for 80 1. This is a Cauſe of Action which is bailable, 
or not, at the Diſcretion of the Court or a Judge, 


Otway againſt Cokayne. Trin. 13 & 14 Geo. 2. 


FTER Plaintiff had been delayed of Trial, Defendant juſti- 
fied Bail, and obtained a Judge's Order to ſtay Proceedings 
on the Bail-Bond, upon Payment of Cofts, &c. and conſenting that 
the Bail-Bond ſhould ſtand as Plaintiff's Security, Plaintiff reco- 
vered Judgment in the Original Action, and then renewed his Pro- 
ceedings, and declared on the Bail-Bond. Defendant pleaded Cam- 
peruit ad diem; which Plea the Court ordered to be ſet aſide, and 
gave Plaintiff Leave to enter Judgment on the Bail-Bond immedi- 
ately, but ſtayed Execution for a Week. It is always intended, and 
ought in theſe Caſes to be expreſſed, That Judgment be given, 
and Execution only m_ Bootle for Plaintiff; Agar for De- 
ſendant. > 


G3 | Kette!by 


2 
—— — 
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Kettelby againſt Woodcock. 31ſt October, In Trea- 


ſury. Mich. 14 Geo. 2. 


Greement in Writing to deliver a certain Quantity of Goods 
within a certain Time, at the Price of 3007. or in Default 
thereof, that Defendant would forfeit and pay to Plaintiff 100 J. Ac- 
tion brought for the Penalty; and upon the Queſtion of, Bail or No 
Bail? the Judges were of Opinion that Defendant ought to be 


held to Bail. 


Goſtelow againſt Wright. 


Laintiff brought an Action upon the Caſe againſt Defendant, 
vwho appeared, and Plaintiff recovered Judgment, and then 


brought Debt on the Judgment, and held Defendant to Bail, and 


recovered a ſecond Judgment. After a Ca. fa, returned againſt the 
Principal, and before the Return of the Writ in an Action of Debt 
upon the Recognizance againſt the Bail in the ſecond Action, the 
Court was moved to ſtay Proceedings on the Recognizance, pend- 
ing a Writ of Error brought to reverſe the firſt Judgment; and 


upon the Bail's conſenting to give Judgment in the Actions brought 


againſt them, the Rule obtained to ſtay Proceedings was made ab- 


ſolute. Burnett for the Bail; nne for Plaintiff. 


Carleton againſt Wilkinſon, 


Efendant was outlawed on Special Original, and upon reverſ- 

ing the Outlawry, put in Bail with Condition, as uſual, to 
appear to a new Original, to be filed within two Terms. Plaintiff 
proceeded to Judgment, and Defendant brought a Writ of Error; 
a Motion was made on Behalf of the Bail, to diſcharge their Recog- 
nizance, no Original having been filed within two Terms; ag a 
Rule made to ſhew Cauſe ; which was diſcharged : The Bail may 
plead as they ſhall be adviſed. Skinner for Plaintiff z Agar for De- 


fendant. 


Manning 


* 
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Manning again Williams. : 


HIS was an Action brought on a Bottomree-Bond, and the 


Queſtion was, Bail, or No Bail? Two Afſidavits for Bail 


had been made by Alderman Millimott; the firſt was, That the Al- 
derman believed Defendant was indebted to Plaintiff, &c. which 
was held inſufficient. Where the Affidavit is made by a third Per- 
ſon, it muſt be poſitive, unleſs in the Caſe of an Executor, &c. 
where Belief is ſufficient. The Alderman, by Leave of the Court, 
made a ſecond Affidavit, That Defendant was indebted to Plaintiff, 


&c. if the Ship Suſſex be not unavoidably loſt : The Ship was 


agreed to be loſt, and A ſſidavits were read on both Sides, contro- 
verting the Fact, whether the Loſs was unavoidable, or not. Per 
Cur? : The ſecond Affidavit of the Alderman is prima facie ſuffi- 
_ cient; otherwiſe there could be no Bail on Bottomree-Bonds ; but 
the Affidavits ex parte defendentis turn the Balance: The Alderman 
is ſupported by two Perſons, who ſwear the Ship might have been 
faved ; but for the Defendant, eleven Perſons ſwear the Loſs was 
unavoidable, Rule abſolute for Common Appearance. Skinner 


and Zo/field for Plaintiff; Prime and Burnett for Defendant. 
Treherne again Greſlingham. Mich. 15 Geo. 2. 
Laintiff, after having recovered Judgment in Ejectment againſt 


the Caſual Ejector by Default, brought this Action for meſne 
Profits, wherein he had obtained a Judge s Order to hold Defendant 


| to Bail; and, by Miſtake, made his Ac etiam in Treſpaſs upon the 


Caſe, inftead of "Treſpaſs only, as it ought to have been. Defendant 
moved for a Common Appearance; and it was inſiſted on Plain- 
tiff's Behalf, that Defendant having put in Bail before a Judge to 
the Ac etiam in Caſe, was now too late to apply. After ſome De- 
bate, PlaintifF accepted a Common Appearance. It was obferved 
(per Cur”) that theſe Actions for meſne Profits, (which are grown 
very faſhionable) tend to create double Expence. Why ſhould not 
Plaintiff be ready at the Trial of the Ejectment to prove his Da- 
mages, which may be recovered in that Action, without bringing a 


ſecond for meſne Profits. "The true Rule as to the Time from 


| vrhich meſne Profits are to be recovered, ſeems to be where Judg- 


x 4 | ment 


88 Bail, &c. 5 
ment is againſt the Caſual Ejector, from the Time of the Delivery 

of Declarations to the Tenants in Poſſeſſion, or from the Time of 
an actual Demand of Poſſeſſion proyed, where Judgment is againſt 
the Tenants in Poſſeſſion (or the Landlord defending in their Stead) 
from the Ouſter admitted by the Common Conſent Rule; ; but in 


neither Caſe from the Demiſe, which may be laid back at Plain- 
tiff's Pleaſure. Urlin for FLO 3 Birch for * f 


Elton agaſi Manwaring; Thomas Sb The Same, 


In Monmouthſhire. 


7 Ueſday 34 ee Skinner moved to juſtify Bail for Defen- 
dant, who was in Cuſtody, upon the uſual Affidavit; and upon 
an Affidavit of Notice of the Juſtification ſerved on Saturday laſt, 
Birch for Plaintiffs object to the Shortneſs of the Notice, and that 
Plaintiffs had not ſufficient Time to inquire after the Bail. But 
per Cur' : Two Days Notice of Juſtification is the general Rule 
in all Caſes, and the Bail muſt be allowed, 


Satchwell ggainſt Lawes. 


s on Bail-Bonds ſtayed for Want of Notice of Ex- 

ception againſt the Bail put in before a Judge, given in Wri- 
ting to Defendant s Attorney. An Exception had becn cntered in 
the Filazer's Book, and verbal Notice thereof given to Defendant, 
but this is not ſufficient ; *tis neceſſary not only to enter an Ex- 
ception in the Bail-Book, but alſo to give Notice in Writing to De- 
fendant's Attorney, Milles for Defendant 3 Skinner for Plaintiff, 


Newton againſt Lewis, 


AIL on an Ac etiam, Capias ad 8 and Surrender 

of the Defendant by his Bail before the Return of the Writ, 

| were held to be irregular, and ſet aſide, Min eft inventus may be 
returned, and then the Bail goes for nothing. If a Cepi Cirpus be 
returned, Defendant, at the Return, 1s ſuppoſed to be in Cuſtody 
of the Court, aud then, if bailed, to be delivered to his Bail; and 
| taerc 
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there can be no Surrender 'till after that Time. It has been held 
a Contempt, in Banco Regis, for the Bail below to become Ball 
above, and render the Principal before the Return of the Writ. But 
although Defendant is to be remedied with reſpect to his Bail, 
| Plaintiff mult not be prejudiced ; the Return of the Writ is now 
paſſed. | Let Defendant be brought into Court by Habeas Corpus, 
and the Bail, being preſent, ſhall have Leave to render him de novo; 
which was dane e Prime for Plaintiff; EDynne for the 


Bail. 
Rayner again Brough. Eaſter 15 Geo. 2. 
ULE to ſhew Cauſe why a Common Appearance ſhould not 


be accepted for Defendant, who had been arreſted in the 
County Palatine of Durham ; the Sum ſworn due being under 20 /, 


made abſolute, For Plaintiff it was urged, that the Statute 11 & 


12 W. 3. requiring no Sheriff to hold to Bail in Counties Palatine, 
on Proceſs out of Meſiminſter Hall under 201. was virtually repealed 
by the Statute 12 Geo. 2. c. 29. which requires Bail in all Caſes 
where Affidavit ſhall be made that the Cauſe of Action amounts to 
107. the latter being a general Law, and extending throughout 
Great Britain (Scotland only excepted.) Per Cur” : Affirmative 
Words, without Negative, are not ſufficient to repeal a former 
Law; the Nature of the Caſe, and the Intent of the Legiſlature, 
are to be conſidered. Both the Statutes have the ſame Title, vz. 
To prevent vexatious Arreſts, and both were made in Favour of 
the Liberty of the Subject; they may ſtand together. In County 
Palatine 20/, muſt ſtill be ſworn due to require Bail. By a Rule 
of this Court, Afichaehnas 1654, Bail is required for 201. and for 
no les: And though a Practice was introduced in Chief Juſtice 
North's Time to hold to Bail for 10. (Hiſtory of the Common Pleas, 
fel. 37.) yet the old Rule remains undiſcharged, Skinner for De- 
tendant ; Belfield for Plaintiff, | 


Claxtory 
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Claxton, Aſſignee of the Sheriff, againſt H yde ar and his 
Bail. 


Efendant moved, that the Exception againft the Bail in the 

Original Action might be ſtruck out, and the Bail recorded, 
that he might werify his Plea of Comperuit ad Diem; inſiſting, that 
the ſame Bail being put in before a Judge who were Bail to the 
Sheriff, and Plaintiif having taken an Aſſignment of the Bail-Bond, 
had thereby waived his Exception, and the Bail above were become 
abſolute. A Rule was made to ſhew Cauſe. Caſes quoted for De- 
- fendant, Groſvenor againſt S2ames, 6 Mo. Hampſon againſt 
Sewer, Eafter 1729. Haman againſt Bennett, Hil, 12 Geo. 2. in 
B. R. Hamliy againſt Dowharty, Caſes in C. B. fol. 61. Walh 
againſt Haddock, Hil. 2 Gee. . Upon ſhewing Cauſe, it was urged 
for the a that the Practice of this Court is ſettled by the Rule 
of Trin. 3 & 4 Geo. 2. Unleſs Bail be perfected, (that is juſtified 
in Court) within four Days after Exception, Plaintiff may proceed 
on Bail-Bond, by the Rule of Mich. 6 Geo, 2. Plaintiff may except 
againſt the Bail above, though the ſame as to the Sheriff; and Or- 
mond againſt Griffith, Hil. 7. Geo. 2. is a Caſe in Point. Notes of Caſes 
Val. 51. Per Cur' : Let the Rule be diſcharged. As the Practice 
of this Court ſtands at preſent, Plaintiff is lac to proceed upon 
the Bail-Bond. The Aſſignment doth not the Sufficiency of 
the Bail. The Sheriff may be inſufficient, and then, if Plaintiff 
cannot proceed on the Bail-Bond, he has no Remedy. Sinner, 
Iilles and Draper, for Defendant; Prime and Agar for Plaintiff. 


Clarke againſt Harbin. Hil. 16 Geo. 2. 


AY 20th 1742, a Writ of Ha. cor. returnable unmed:ats, 

was lodged at the Palace Court, to remove a Plaint from 
thence into this Court; and nothing further was done till 20th 
Avvember laſt Term, when Plaintiff ſerved Defendant with a 
Rule to put in Bail. Defendant inſiſted, that Plaintiff ſhould 
have ſerved ſuch Rule within two Terms after the Ha. cor. 
brought, and was now too late. The Court held, That if De- 


fendant had put in Bail upon his Ha. cor. without ſtaying to be 
forwarded 
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forwarded by a Rule for Bail, and Plaintiff had not declared within 

two Terms after Bail put in, the Cauſe would have been out of 
Court, but the Rule for Bail is not limited to any particular Time. 
Rule to ſhew Cauſe why Proceedings ſhould not be ſtayed, was 
2 Birch for Plaintiff z Agar for Defendant, 


Tribe and 8 Aſſignees, &c. of a Bankrupt's Ef- 
fects, againſt Pratt. Hil. 16 Geo. 2. 


NE of the Plaintiffs, in order to hold Defendant to Bail, made 
an Affidavit that Defendant was indebted to Plaintiffs 1 3001. 
as appeared by an Account under the Bankrupt's Hand, Defendant 
objected to this Affidavit, that the Account referred to by it, was 
not annexed or produced ; that as the Bankrupt was living, and 
under the Power of the Aſſignees, he ought to have made the Af- 
fidavit; that Plaintiff who makes Affidavit, does not ſwear he be- 
lieves the Sum to be due; that this Caſe differs widely from that 
where Plaintiff is an Executor or Adminiſtrator, who (Teſtator, Sc. 
being dead) can only ſwear to Debts as they appear from Securities 
or Books of Account. The Court thought a poſitive Affidavit of 
the Debt neceſſary, unleſs it had appeared that the Bankrupt re- 
fuſed to make the ſame. And the Rule was made abſolute for a 
Common Appearance, Prime for Defendant ; Skinner for Plaintiff, 


Scaber againſt Powell. Eaſt. 16 Geo. 2. 


ULE to ſhew Cauſe why Proceedings on the Bail-Bond 

ſhould not be ſtayed on Payment of Coſts, diſcharged, Plain- 
tiff having been delayed of Trial, and Defendant and his Bail re- 
fuſing to conſent that the Bail-Bond ſhould ſtand for Plaintiff's 
Sceurity. Defcndant inſiſted, that Plaintiff not having declared 
de bene eſſe, had delayed himſelf; but the Writ in the Original Ac- 
tion being returnable laſt Term, that Objection will not hold. 
Declarations de bene e/j? are neceſſary to take the Advantage of the 
Term, if the Writ be of the firit or ſecond Return, where De- 
fendant is to plead without Imparlance, but not otherwiſe, Prime 
for Plaintiff; Mar for Defendant, 


Lifter 
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Liſter againſf Wainhouſe. Trin. 16 & 17 Geo. 2. 


Laintiff excepted againſt the Bail, and for Want of a Juſtifi- 

cation in Time, proceeded upon the Bail-Bond. A Decla- 
ration was delivered in the Original Action, after the Time for 
putting in Bail expired, as a Declaration de bene efſe. Defendant 
moved to ſtay Proceedings on the Bail-Bond ; inſiſting, that this 
Declaration muſt be looked upon as delivered in Chief, and con- 
ſequently as a Waver of the Exception; and that the Demand of 
a Plea confirms it. The Court over-ruled the firſt Objection, as to 


the Declaration, but held the Demand of a Plea to be a Waver of 


the Exception; *tis admitting Defendant to be in Court, and in a 
Condition to plead. Rule abſolute to ſtay Proceedings on the Bail- 
Bond. Prime for Plaintiff ; Bootle for Dunn. Juſtice Burnett 


| folus 1 in Cur, 


Jackſon againſt Knight. 


FTE R final Judgment, Defendant put in and juſtified 
Bail, and obtained a Rule to ſhew Cauſe why a Superſededs 
ſhould not iſſue to diſcharge him out of Cuſtody. The Court 
diſcharged the Rule. After final Judgment *tis too late to put 
in Bail; the Recognizance of Bail plainly imports that it 
muſt be entered into before Defendant be condemned in the 


Action. 


Francis againſt Taylor. Hil. 17 Geo. 2. 


Bail-Bond taken upon a Capias ad reſpondendum ſued out of 

this Court, was aſſigned by the Sheriff to Plaintiff; and 
Bail above not being put in within the limited Time, Plaintiff's 
Attorney, for the Sake of ſerving the Bail with Proceſs within 
laſt Term, put the Bail-Bond in Suit in the Court of King's 


Bench, where his Writ was returnable on the guarto die poſt (the 


laſt general Return in this Court within laſt Term being then 
expired.) The Court thought this Proceeding unwarrantable, 
By an old Rule, Attornies of this Court are ordered not to 


bring Actions in other Courts and the Act of Parliament 
directing 


Bail, &c. „ 


directing the Aſſignment of Bail-Bonds, gives the Court, after 
ſuch Bonds are put in Suit, an equitable Juriſdiction to ſtay 
Proceedings, and to let a Defendant in to try the Merits of the 
Original Action, upon reaſonable Terms; which Juriſdiction 
cannot be exerciſed, unleſs the Original Action, and the Pro- 
_ ceedings upon the Bail-Bond, were in the fame Court. The 
Rule to ſet aſide the Proceedings upon the Bail-Bond was 
made abſolute, with Coſts, by Conſent of Plaintiff and his 
Attorney. Skinner for Defendant ; Prime for Plaintiff and his 


Attorney. 


Malland again Jenkins. 


O a Sci. facias on a Recognizance of Bail on a Writ of 
Error, not ſetting forth the Condition of the Recognizance, 
Defendant pleaded Nul tiel Record, and Iſſue being joined thereon, 
Defendant infiſted, That the Record of the Recognfzance, with 
a Condition ſubjoined, was not a Verification of the Recogni- 
zance, without Condition ſet forth in the Scire facias; That the 
Condition is Part of the Recognizance itſelf, and doth not ope- 
rate by Way of Defeazance. Mr. Warden (an Aſſiſtant to the 


Clerk of the Errors) reported, That this Scire facias is made out 


by. the Clerk of the Errors, and not by the Plaintiff's Attorney 
That he has known the Office ſixteen Years, and the Scire facias 
has always been as in this Caſe, without ſetting forth the Condi. 
tion of the Recognizance ; That the Condition of the Recogni- 


Zance in Error is not incorporated, as it is in a Recognizance of 


Bail on a Capias ad reſpondendum, but is ſubſcribed by Way of De- 
feazance. The Court held the Scire facias good, and gave Judg- 


ment for the Plaintiff on the Iſſue of No ſuch Record. The Re- 
cognizance and Condition, in this Caſe, are two diſtint Re- 


cords. 

Books and Caſes quoted by the Counſel : Z:lly's Ent. 557. Offi- 
cina Brevium 262, 269, 284. Perry againſt Collins, Trin. 10 & 
IT Geo. 2. Croſs againſt Porter, Mich, 11 Geo. 2. Aar for . 
tiff; Hayward for Defendant, 


Smithſon, 
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Smithſon, Baronet, Aſſignee, &c. againſt Thomas 
Smith, Gent. an Attorney. Eaſter 17 Geo. 2. 


iam Smith, Gent. Defendant in the Original Action, was 

ſued by the Addition of Clerk, and entered into a Bail- Bond 
by that Addition. Bail above was put in within due Time for 
Milliam Smith, Gent. who was arreſted by the Name and Addition 
of William Smith, Clerk ; and Plaintiff having excepted againſt the 
Bail, they juſtified in Court; Plaintiff declared de bene eſſe in the 
Original Action, and Defendant pleaded in Abatement within 
Time. Plaintiff took the Plea out of the Office, ſtayed Proceed- 
ings near twelve Months, and then filed a Bill as Aſlignee of the 
Sheriff, againſt Themas Smith, Gent. an Attorney, one of the Bail in 
the Bail-Bond ; inſiſting, that Defendant in the Original Action 
was eſtopped from pleading in Abatement ; that the Bail put in as 
above, is no Bail for Milliam Smith, Clerk; and that Defendant 
ought to he leſt to his Plea of Comperuit ad diem. The Court 
thought the Application by Motion proper; and that the original 
Defendant was not eſtopped from pleading in Abatement by the 
Bail-Bond, which mutt be prout the Writ. "That the Manner he 
purſued of putting in Bail, is the conſtant regular Method, and the 


only Way to ſave the Advantage of pleading in Abatement. Rule 


abſolute to ſtay Procecdings, with Coſts. Willes and Baotle for 
Plaintiff; Prime tor Deſendant. | 5 


Davies, Executor, againſt Leckie. Mich. 18 Geo. 2. 


HIS was an Action of Debt brought on a Judgment recover- 

ed in the Palace Court, Defendant moved for a Common 
Appearance; inſiſting, that as Bail was filed in the Action wherein 
Judgment had been obtained in the Palace Court, no Bail ought to 
be required in this Action. The Court refuſed to order a Common 
Appearance, Plaintiff having no Bail in this Court before. 


Studwell 


Bail, &c. — 


Studwell agaizſ Bunton. Hil. 18 Geo. 2. 


Efendant being a Seaman, in actual Service of the King, was 
arreſted, and held to Bail in the Palace Court; he removed 
the Action by Ha. corpus, and was diſcharged by this Court on a 
Common Appearance ſecundum Stat. 1 Geo. 2. cap. 14, the Debt 
being under 20/, Plaintiff objected, that Defendant had abſented 
from the King's Service two Days after his Time of Leave given, 
But the Court held, that the Service continues whilſt Defendant's 
Name remains in the Ship Books. Draper for Defendant ; Skinner 
for Plaintiff, | 


Wilcox againſt Proſſer and others. Eaſter 18 Geo. 2. 


ULE abſolute to quaſh two Writs of Sci. facias returned Ni- 

hil againſt Bail, who had rendered the Principal after Judg- 

ment. The Ca. ſa. againſt the Principal, and the firſt Sci. fa. bear- 

ing Teſte on one and the ſame Day, viz. 23d October laſt. IWilles 
for Defendant; Birch for Plaintiff, | 


Paris againff Stroud and his Wiſe. 


Laintiff made Affidavit for Bail, That Defendants, or one ct 
them, are indebted for Board, Clothes, Jewels, Sc. provided 

for the Wife; Defendant the Huſband, an Infant, moved for a Com- 
mon Appearance. The Court held, that if an Infant marries a Wo- 
man of full Age, (as in this Caſe) he is liable to her Debts; but 
thought Plaintiff's Affidavit not ſufficiently certain. Plaintiff had 
Leave to make a new Affidavit, and explain what was due before 
Defendant the Wife was of Age, and what after; and whether the 
Debt, or any Part, became due before the Marriage, or aſter. Plain- 
tiff made a new Affidavit accordingly ; and the Sum for which Bail 
was to be given was moderated at a Judge's Chamber, Skinner 


and Willes for Defendant j Draper for Plaintif, 


Nutkins, 
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N * Executor, W Wilkin. Hil. 19 Geo. 2. 


Udgment in Action on Bail- Bond, ſigned two Days after 

Plaintiff's Death, and the Suit thereby abated ; Plaintiff gave 
Defendant Time to plead, and died before that Time expired. 
Now the Bail-Bond was put in Suit by the Executor of the Jate 
Plaintiff deccaſed, and Defendant applied to ſtay Proceedings. The 
| Capias in the Original Action was returnable Tres Ach; and 
Plaintiff might have had Judgment in his Life-time, if Defendant 
had not made Default, by not putting in Bail above. Proceedings 
ſtayed in the Original Action, and on the Bail-Bond, on Payment 
of 43 l. agreed to be the Debt and Coſts in the Original Action and 
in this Action. No Coſts in the firſt Action on Bail. Bond, wherc- 
in there was no Default by Defendant, Prime and Draper for 
Flaintiit; Hayward for Defendant, | 


Eat againſt Gardiner and hs V ile. Eaſter 19 
Geo. 2. 


OTH Defendants arreſted for a Debt due from the Wife 

dum ſois; Bail above put in for both, and both rendered to 
the Fleet in Diſcharge of Bail. Motion to diſcharge the Wife, de- 
tained by meine Proceſs, not in Execution. If the Wife had been 
arreſted before the Huſband, ſhe muſt have been diſcharged on 
Common Appearance ; after the Huſband is arreſted ſhe cannot be 
taken into Cuſtody again. Caſe of Liberty. Rule abſolute to diſ- 
charge the Wife by Superſedeas, on entering Common Appearance, 
Mr. Juſtice Burnett contra. Birch for Deſendant the Wife; Leeds 


for Plaintiff. 


Follett again Trill and Bowen, Bail for Powell. 
Mich. 20 Geo. 2. 


Lainf "EF Judgment in the Original Action brought 
in this Court, and laid in the County of Surry, Ball had 
been taken before a Judge, and after Judgment and Ca. ſa. re- 
turned againſt the Principal, Neon eft inventus; Sci. fa,”s againſt 
the Bail on the Recognizance were brought in Surry, and after 
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two Nic); returned, Execution was awarded, and the Goods of the 
Bail taken per #1. fa, Ohjected by the Bail, that the Sci. fa. ought 
to have been brought! in the County of Middleſex, and not elſewhere; 
the Caption appearing by the Record of the Recognizance to be be- 
tore the Chief Jultice and his Brethren, in Court, as the Entry al- 
ways is of a Bail on Ch Corpus taken before a Judge at his Cham- 
bers. Rule to ſhew Cauſe why the Award of Execution and Ji. 
fa. ſhould not be ſet afide, with Coſts. The Court, after hearing 
Counſel on both Sides, held the Objection good, and made the Rule 
abſolute, without Coſts, Where the Caption of the Recognizance 
appears to be in another County, and is afterwards inrolled in Mid- 
dleſex, (as in ſome other Caſes) the Sci. fa. may be in either 
County ; but where the Caption appears by the Record to be in 
Middleſex, the Sci. fa. mult be in Midilleſex alſo, and not elſewhere, 
A Sci. fa. to revive a Judgment is a Continuance of the Suit, and 
muſt be brought in that County where the original Action is laid. 
A Sci. fa. againſt Bail is the firſt Proceeding, Allen 12. Mod. 
Cafes in Law and Equity 290. Lutw. 1282, 1287. Dalton againſt 
Teaſdale, in this Court, Eafter 2 Geo. 2. 2 Salk, 564. 


NM. B. Several of the Filazers attended, and reported the Prac- 
tice as the Court held it to be; and that Filazer by whom the Bail- 
piece is filed, and who enters the Record of the Recognizance on 
his Roll, makes out the firſt Sci. fir. into Middleſex, or other proper 
County, as the Caſe requires; the ſecond Sci. fa. (when neceſſary) 
is ſigned by the Prothonotarz. Tiles for Defendant ; Beetle for 
Pl acntiit, | | | 


Fuit tenus Hil. 44 Elz. ber 4 7 Sei. fa. 1 Recogn, p't 

iger ol Pic. del lieu on le Caption fait. Et g' weſt aſcum neceſſity 

g il i era al Vic. B11, ou et inrole proviſo J le Entrie ſoit fait ac- 
r t. Vide ſimile ſup. Recogn. caft. coram F. Dyer apud Caſtrum 
Lincoln. Hil. 6 Eliz. Rot. 1887. Paſch. 35 H. 6. Rot. 37. C. B. 
Suff. Recogn. to pay Money to one, taken by Pry/ot, C. J. at St. 
Edmunds Bury, Cfice Brev. fo. 1 5 & fo. 316. Hob. 195. 


"Ts -: £ | Littleton, 


= Bal, &e. 


Littleton, Executor, againſt Hanſon, Mich. 25 
Seo. 2. 


Laintiff moved for Leave to take out . xecution, no Bail being 
put in, or Writ of Error brought by Defendant; and the Ac- 
tion being in Debt on Bond, ee, only for Payment of Mo- 
ney, according to the true Intent and Meaning of an Indenture, and 
not Performance of Covenants; alſo Rule to ſhew Cauſe. Upon 


ſhewing Cauſe, Lucas againſt Armstrong, Mich. 12 Geb. 2. was 


quoted. And the Court held, That by the Statute 3 Jac. cap. 8. 
Bail was required. If the Bond had been generally for Performance 
of Covenants in an Indenture, and the only Covenant in that In- 
denture for Payment of Money, Bail muſt be given on Writ of 


Error. Time was given to Dean to put in Bal. Hayward 


for Plaintiff. 


Poor ggaluſt Coulthurſt. Hilary 20 Geo. 2. 


Efendant, who had been arreſted by a Te flat Capias from Lon- 
din into Devonſhire, returnable the firſt of laſt Term, now 


perfected Bail, and moved to ſtay Proceedings on the Bail-Bond, on 
Payment of Coſts; inſiſting, that as no Declaration in the original 


Action had been delivered de bene (%, Plaintiff had not loſt a Trial, 
and therefore the Bail-Bond ought not to ſtand as a Security. The 
Court held, That as Plaintiff might have tried his Cauſe laſt Term 
without a Declaration de bene ee, he has been delayed of Trial. 

Rule, by Conſent, to ſtay Proceedings on Bail-Bond on Payment of 
Coſts, Pleading the General Ifuc, and Taki ing ſhort Notice of 


Trial at the Sitting after Term; Bail-Bond to Rand as a Security, 


and whenever that is the Caſe, it is underſtood that Plaintiff may at 
Pleaſure ſign Judgments in the Actions on the Bail- Bond, Bootle 
for Defendant ; Prime for Plaintiff, 


Peeſton againſt Tracy, Eſq; 4th Febr. 


Efendant arreſted laſt Term, but no Bail-Bond taken; ; the 
Sheriff being called 0h, returned a Cepi Corpus; and being 


ſerved 
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ſerved with aperemptory Rule to bring in the Body, Bail was Veſter- 
day perfected in Court; the Rule to bring in the Body diſcharged, 


Nite; The Time for bringing in the Body being expired, and 
Plaintiff intitled to move for an Attachment before the Bail per- 
fected, the Sheriff was ordered to pay the Colts of the AN 

againſt him. Hayward. | | 


Baſkerville, Eſquire againſt Chaffey. Eaſter 20 
| Geo. 2. 


In Error. Bjected to one of the Bail, that he was a Palace 
> Court Officer ; but over-ruled, and the Bail al- 
lowed. The Rule of this Court to prevent Sheriffs Officers, and 
other Perſons concerned in the Execution of Proceſs, from being 
Bail, extends only to Proceſs of this Court, whereon Defendants 
having been bailed by the Officers who arreſted them, were greatly 
impoſed on and abuſed. ( Abſente Capitali Fuſlic Agar for Plains 
tiff in Error; Hayward for Defendant-in Error. 


Caſtell « again ? Grave, one, &c. on a Bail- Bond. * 
21 Geo. 2 


HE Court ordered all Proceedings to be ſtayed; it appear- 

ing, that the Defendant in the original Action died before 
Judgment could have been obtained thereon againſt him. Bootle for 
Defendant ; Prime for Plaintiff, 


FE Gra 7% 8 Spoarman. Mich, 22 Geo. 2. 


Rinane Wes arb f 26th May 1747, and gave a Bail-Bond, 

but died without putting in Bail above. Plainti® Jay ſtil. 

till twelve Months after the Arreſt, and then took an Aſſignment of 
and put the Bail-Bond in Suit. The Bail moved to ſtay Proceed- 
ings, and obtained a Rule to ſhew Cauſe, which was now diſcharged; 
it appearing, that if Deſendant had put in Bail in Time, he lived 
1 enough for Plaintil? to have proceeded to Trial, and to have 
85 H 2: had 
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had judgment and Execution! in his Life- time. Poole for the Bail; 
Bootle for the Plaintiff, 


Holland, an Attorney, againſt Ereſkine. Same Term, 


ULE to ſhew Cauſe why a Common Appearance ſhould not 
be accepted for Defendant, as a Feme Covert, diſcharged. 

Where the Marriage is clearly made out, the Court will order a 

Common Appcarance ; but in this Caſe, Defendant appears to have 


acted as a Feme Sole for twelve Years, which makes the Matter 
doubtful, Prime for Defendant 3 Zeotle and Poole for Plaintiſt. 


Eaſter 22 Geo. 2. 


A HE producing a Duplicate of Defendant's Diſcharge as a 

Fugitive, held ſufficient; and Affidavits on Plaintiit's Part, to 

ſhew that Defendant was not abroad beyond the Scas 1it January 

174), refuſed to be read. This ſhould have been objected at the 

Seſſions : It may be pleaded, but cannot be entered into on the 

Queſtion of, Bail or No Bail? Rule made in the Jreaſury for a 
Common Appearance, 


Swarbreck again Wheeler. Mich. 23 Geo. 2. 


Ffidavit for Bail made by a third Perſon, That Defendant was 
indebted to Plaintiff 5007. and upwards, as appears by a ſtated 
Account, atteſted by the Conſul at Oporto. Objected to by Defend- 
ant as inſufficient ; but the Defect being ſupplied by a ſubſequent 
Afﬀidavit of Defendant's acknowledging the ſtated Account, Rule 


to ſhew Cauſe why a Common Appearance, was diſcharged, Prime 
tor Defendant ; Willes for Plaintiff. 


Knight 
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Knight againſt Remy. 


Efendant having produced his Certificate as a Bankrupt, al- 
lowed and confirmed, moved for a Common Appearance in 
this Action, which was Debt on Bond for Payment of Money by In- 

ſtallments, ſome of which were not payable till after the Bankruptcy 

and the Queſtion” was, Whether this be a Debt diſcharged by the 

Certificate, or not? After the firſt Default of Payment, the Bond is 

forfeited, and the Penalty is the Debt in Law. The Court will not 

enter nicely into the Matter on Bail or No Bail. Rule for Com- 
mon Appearance, Prime for Defendant 3 Ii 5 for Plaintiff. 


Fowlis, Eſquire, gainſt Grofyenor, Hilary, 23 Geo. 2. 


IHE Capias ad reſpondendum was returnable 15 Mart. laſt. 
4th Dec. Bail was put in before a Judge. 7th Dec. Plaintiff 
exccpted againſt the Nail, and 15th Dec. put the Bail-Bond in Suit 
for Want of a Juſtification within four Days after Exception, be- 
f:re a Judge at his Chambers, or Time obtained to perfect Bail; 
inſiſting, that though the Exception was in Time of Vacation, De- 
fendant ought to have done every Thing in his Power towards per- 
fectin g the Bail. The Court held, That a Juſtification before a 
Jude | is no Juſtification, but by Plaintiff's Conſent. That by the 
General Rule of Court, requiring Bail to be perfected within four 
Days after Exception, mult be meant the next four Days in Term. 
The Bail in this Cafe were juſtified in Court the ſecond Day of this 
Term. The fair Way We” be to give Notice of a Juſtiß cation 
in Court within four Days after E xcepti on, but *tis not requiſite, 
two Days Notice is fſulficicnt. Rule abſolute to ſtay Proceedings 
on Bail-Bond, wi tout Coſts. Priine for Def endant ; Leeds for 


nn. 


Goſwell, one, &c. againſt Hunt. Eaſter 23 Geo. 2. 


1 having put in Bail before a Judge, Plaintiff gave 
Notice of an Exception againſt them, (but did not enter his 
Exception on the Bail-piece) and for Want of a Juſtification in 

i 3 Court, 


Court, ſerved the Sheriff with a peremptory Rule to bring in the 
Defendant's Body within ſix Days, for Want whereof Plaintiff 
moved for an Attachment againſt him. The Court held, That an 
Exception in Writing on the Bail- piece, and Notice thereof to De- 
fendant's Attorney, are both neceſſary; and that, for Want of the 
former, the Bail (which had ſtood more than twenty Days without 
an Exception entered) was become abſolute, and ordered Proceed- 


ings againſt the Sheriff to be ſtayed. Willes for Plaintiff, 


Hooper against Comings. 


HE Bail, who reſided in the Country, entered into Recog- 

nizance before Mr. Juſtice Birch in Town, and being ex- 
cepted againſt, ſent up an Affidavit of Sufficiency. They were per- 
mitted to juſtify by tat Affidavit, without attending perſonally. No 
Oppoſition made on Plaintiff's Part. Pozle for Defendant, 


Price and another againſt Street. 


Laintiff ſerved Cooper, late Sheriff, with peremptory Rule to 

bring Defendant's Body into Court within fix Days; where— 
upon Defendant put in Bail, and juſtified de bene ze before a Judge, 
and for want of an Exception within twenty Days, the Bail became 
abſolute. Plaintiff inſiſted, that tho? no Exception was taken, yet 
the Bail ought to have been perfected by Juſtification in Court 
(wich is brioging in the Body) within the ſix Days limited by the 
Rule: But the Court held otherwiſe. Rule on late Sheriff to ſhevz 
Cauſe why Attachment, diſcharged, Boctle for late Sheriff; Willes 


for Plaintiff, 


Baxter againſ Overton, Hil. 24. Geo, 2. 


Efendant produced a Dae of his Diſcharge as an in- 
ſolvent Debtor, and after having put in Bail before a Judge, 
moved in the Treaſury to be diſcharged on entering a Common 
Appearance; which, upon hearing the Attornies on both Sides, 


was granted, and the Bail -piece ordered to be vacated, Defendant 
| 7 | being 
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being conſidered as in Cuſtody of his Bail, arid his Perſon being by 
the Statute to be diſcharged. 


Hutchinſon againſt Hardcaſtle. Eaſter 24 Geo. 2. 


RIT returnable lat Michaelmas Term; Bail was taken 
before a Commiſſioner in the Country; Notice thereof 
given to Plaintiff's Attorney there, and the Bail-piece tranſmitted 
to London to Defendant's Agent; he incautiouſly filed it with the 
Filazer, (who as incautiouſly e it, without firſt being allow- 
ed by a Judge.) Plaintiff lay by till after laſt Aſſizes, and then took 
an Aſſignment of, and put the Bail-Bond in Suit. The Court or- 
dered the Filazer to attend a Judge for his Aiocatur; gave Plaintiff 
Leave to except againſt the Bail, if he thought fit, ans ſtayed Pro- 
ceedings on the Bail- Bond upon Payne of Coſts. Plaintiff's 
Counſel urged, that he had been delayed, and loſt a Trial; but ſuch 
Delay is through his own Laches ; he might have put the Bail- 
Bond in Suit much earlier than he did, Prime and Willes for De- 
fendant ; Bootle for Plaintiff, : 


Roe, on the Demiſe of Fenwick, and others, againſt 
Pearſon, in Ejectment in Error. Eaſter 24 Geo. 2. 


Otion to ſtay Proceedings by Defendant in Error for Want 
of better Bail, Plaintiff in Error having entered into a Re- 
cognizance, purſuant to the Statute 16 & 17 Car. 2. in the Value of 
two Years meſne Profits only, and double Coſts. Objected, That 
by the Practice of this Court, the Recognizance ought to be in the 
Value of two Years and a Half meſne Profits, though i in the King's 
Bench two Years Value is ſufficient. The Statute lexves the Sun to 
the Diſcretion of the Court, and gives a Writ of Enquity as to meſne 
Profits and Damages. The Court thought two Years Value a rea- 
ſonable Sum, and ſtayed Proceedings on the Judgment pending the 
Writ of Error; made a general Rule, that for the future theſe Re- 
cognizances ſhall be taken in the Value of two Years Profits and 


double Coſts, Beetle for Defendant ; Poole for Plaintiff in Error, 


Ha Ray 


* Wo WS CEE 
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Ray and others again/? Huſſey. 


ULE made abſolute (on Aſfidavits of Service, no Cauſe being 
ſhewn to the contrary) for Leave to enter an Exoneretur on 
the Recognizance of Bail. Defendant, pending the Action having 
become a Bankrupt, and obtained his Certificate allowed and cn 
firmed. Bootle for Defendant. | TS 
VN. B. This had been done in the King' s Bench; 'tis a new 
Practice, introduced to diſcharge the Bail in a ſummary Way, with- 
out putting them to the Trouble and Charge of ſurrendering the 
Principal, as formerly; though by the Bankrupt Act 5 Geo. 2. 
Power is given to a Judge to order the Bankrupt, after ſuch Sur— 
render, to be diſcharged. 


Wilſon and others gain Lafortune. Trin. 24 & 25 
Geo. 2, 


Laintiff, after a Ca, i. returned againſt the Principal, filed a 
Bill in an Action of Debt on the Recogmzance againſt I, al, 
an Attorney, one of the Bail firſt put in, (though after Exception 
two other Bail juſtified in Court) and ſued out Proceſs againſt C. D. 
another of the Bail, on whom the Proceſs was ferved two Days 
only before the Return, (though four Days are requiſite.) On 
Motion of Boctle for Null and C. D. the Court made a Rule for 
Plaintiff to ſhew Cauſe why Proceedings againſt I uνꝗ nd C. D. 
ſhould not be ſtayed. On ſhewing Cauſe, the Court held d, in an- 
ſwer to an Ob; ection of Plaintiffs Sound !, that the Affidavit was 
properly intit bs 3 in this the Original Action. That the proceeding 
againſt Vall as an Attorney, by Bill, of which he complained, was 
vot irregular ; but that other Bail having juſtified, he vras diſcharg- 
ed. Rule abſolute to ſay Procecdings againft C. D. becauſe he was 
nat ferved with the Writ in Time; and againſt Wall, becauſe othe 
Bail had juſtified as aforcſaid. And the Court 3 Iaull's 
Name to be ſtruck out of the Bail- piece, and the Entry of the Re- 
cognizance to be amended according! 55 and gave /7 all his Coſts, 


Z £711, for Plaintiff. 


A} 1 
* a Qrton:; 


Norton gui, Lutwidge. Mich. 2 5 Geo. 25 


Otion by Nefendant for a Common Appearance, on pro- 

ducing a Duplicate of his Diſcharge at the Seſſions of the 
Peace, under the late ©tatute,. as a Fugitive for Debt. Plaintiff 
objected, that D-fendant was an {r:1/max, and inſtead of flying from 
his native Country, fled to Ireland, as mentioned in the Duplicate; 
and that ſreland is not within the W "ords of the Statute e, (Foreign 
Parts.) The Court did not think it neceſſary to give an Gre 
whether Defendant was within the Statute, or not; or whether, oa 
the Face of the Duplicate, the Seſtions had exceeded their Juriſ- 
diction, The Quaiter-Seflions is to determine as to immediate Li- 
berty, afterwards the Court, or a Judge, are to diſcharge Defend- 
ant on producing his Duplicate. Plaintiff may put the Point on 
Trial, but Defendant muſt not remain 72 vinculis till the Determi- 
nation. Rule abſolute for a Common nee Inne for De- 
fendant; Willes for Plaintiff, ä 


Sanders, Eſquire, 5 Sheriff, againſt Spincks, Mich, 
25 Geo. 2. 


N Action was brought in 1748 by Chethar, the original 

Plaintiff, againſt $/4rel/ the original Defendant; ſoon after 
which Sibrell became a Bankrupt, and obtained his Certificate 
allowed and confirmed : Notwithſtanding whieh, the Bail-Bond 
was lately put in Suit, in the Sheriff's Name, againſt Spnc&s 
the prelent Defendant, one of the Bail, and on his Applica- 
tion a Rule was made to ſhew Cauſe, and afterwards abſolute, 
to ſtay the Proceedings, Draper for Defendant; Bootle for 
Plaintiff, _ | | 


Mayo again Weaver. Eaſter 25 Geo. 2. 


LE was obtained by Defendant to ſhew Cauſe why Plain- 

tiff {hould nor ſtrike out the Exception entered againſt the 

Bail, in order that Defendant might render himſelf in their Diſ- 
charge; Defendant infiſting, that as Plaintiff had not marked his 
Declarativa 
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Declaration to be delivered de bene 1a „ he had accepted the 
Bail: But it appearing, that by a ſudge's Order ten Days Time 
nad been given Defendant to perfect Bail, Plaintiſt to declare 
without Prejudice, Defendant to rejoin gratis, and to take No- 
tice of Trial for the laſt Sitting within laſt Michaelmas Term; 
in Conſequence of which Order Hue was joined, the Cauſe 
entered, made a Remanet, and tried at the Sitting after laſt Mi- 
chaehnas Term, when Plaintiff had a Verdict: The Rule was 
diſcharged. Defendant ſhould have perfected his Bail in Time, 
(which he has not done) and then might have rendered if he had 
thought fit. MVilles and Agar for B Prime for Plaintiff. 


Whitehead. Adminiſtrator of ls again} Gale, | 
Bail for Stewart. Hil. 25 Geo. 2. 


T Udzment was entered naked the principal Defendant, at the 
Sue of Plaintiff's Ine in Michaelmas Term 1741, after 
a Writ of Enquiry executed in the Vacation preceding, In 1748 
the principal Defendant retired to Bruges in Flanders, In Hilary 
Term 1748 the Judgment was revived by Plaintiff, by one Sctre 
facias returned Nichil habet; and in Eaſter Term following a 
Capias ad Satisfaciendum was returned Non et inventus; ſoon after 
which the principal Defendant died abroad; a Capias ad reſpon- 
dendum on the Recognizance was ſued out againſt Gale, one of 
the Bail, returned 8 Hilary 1750, and he applied to ſtay Pro- 
ceedings, becauſe by the Inteſtate's and Plaintiff's Delay of pro- 
ceeding againſt the Bail till after the Death of the Principal, 
Gale was prevented from WIEN the Principal Defendant to 
the Fleet in Diſcharge of his Bail, which he would have done, 
had the Bail been recently proceeded againſt in the Principal's 
Life-time. After this Matter ſully debated by Counſel, and 
Conſideration had, the Court determined, That they could not 
relieve the Bail on Motion. A Render of the Principal after a 
Capias ad Salirſeciemdum returned, is not a good Plea, and no In- 
ſtance can "a ſhewn that any of the Courts of IVeftminſter have 
relieved Bail on Motion, where the Princ! ipal died after a Ca. ſa. re- 
turned. Though by the Rules and Practice of the Court, In- 
dulgence has been given to Bail to render the Principal till the 
. die pot of the firſt Scise ſacias, if returned Scire feci; or 
2 | | the 
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the Alias Scire ſacias, if returned Nichil habet; or the quarto die 
poſt of a Capias ad reſpondendum on the Recognizance, ſerved four 
Days before the Return. Yet this extends only to Caſes where the 
Principal can be rendered, and not to Cafes where by his Death a 
Render is become e The Recognizance is abſolutely for- 
feited immediately after a Ca. ſa. returned; and if the Principal dies 
afterwards, before a Render, the Bail are fixed ; the deferring of the 
Render till after the Return of the Ca. ſa. is at the Riſque and Peril 
of the Bail; they ought to render at the Return, tho' where the 
Principal is to be had, and is rendered afterwards, within the Time 
allowed by the Practice of the Court, yet the Bail have firſt been 
guilty of a Default; where the Principal is not to be had, the Bail 
mult ſuffer ; the Enlargement of the Time is Indulgence only where 
Plaintiff can be put in the ſame Condition by a Render, as if it had 
been at che Return of the Ca. ſa. but where a Render cannot be 
made, the Election of the Bail is over, *tis not in the Power of the 
Court to relieve, though Favour of Bail is Favour of Liberty; and 
tis probable this Cour: may make a general Rule to ſpeed Plaintiffs, 
that Bail for the future may know which they are diſcharged ; vide 
Co Fac. 91. Williams againſt Vaughan, Same Book FR Tim- 

perly againſt Coleman. 1 Salk. 101. 6 . 132, Rule of Court 
1654. 1 RolPs Abr. 335. 2 [.d. Raymond 1.52. Barry againſt 
Perry. 1 Sir Min. Jones 29. Sparrow ag; aint Southgate, Mich. 
1 Geo. 2. King againſt Yates. Rule to e Cauſe why Proceed- 
ings ſhould not be ſtayed, diſcharged. Prime for Detendant ; Milles 
and Poole for Plaintiff, 


Garth againſt Green. Trin. 25 & 20 Geo. 2. 


ULE to ſhew Cauſe why Recognizance of Bail ſhould not be 

diſcharged, Plaintiff not being intitled to Bail by the Courſe 

of the Court, in this Action of Debt on Judgment, becauſe Bail 

was given in the Original Action. The Rule was made abſolute, 
ao Cauſe ſhewyn to the contrary, Prime for Defendant. 


Reynoldſon 


108 | Bail, . 


Reynoldſon @g3:7/7 Blades, (ior Covenant broken) in 
the Treaſury. Eafter 26 Geo. 2. 


Laintiff made an Affidavit, That Defendant entered into an 
Agreement with him in Writing, and covenanted to pay him 
38151. for the Purchaſe of Land; that P'laintiff has been always 
ready to convey the Eſtate on Payment of the Purc haſe- Money, but 
Defendant refuſes to pay and to take the Eitate, whereby Plaintiff 
ſwears himſelf damnified 40), Common Appearance ordered. No 
previous Application to a Judge. Damages uncertain. Old Caſes, 
lecttbcod againſt Poictier, Sc. are not to be followed. Where 
Damages can be reduced to a Certainty, as in Covenant for Pay- 
ment of Money, or where a Tenant covenants with his Landlord 
to pay a certain Sum for every Acre of Land he plows up, or the 
like, Plaintiff is intitled to Bail, otherwiſe not, eſpecially without 
Judgce's Order previous. Tis not reaſonable that Defendant ſhould 
be held to Bail for ſuch Damages as Plaintiff fancies he has tut. 
taincd, and is pleaſed to fwcar to. 


4 . Otion on Behalf cf Defendant? 5 Bail, for "PO to make out 
mu 2 new Bail-piccc, the old one, taken before a Commiſſione: 
in the Coup, not being to be found on the Filazei's File, on Affi- 
davit ef Mr. Zimirey, Defendant's 9 of its having been al- 
lowed and tied in 3/2; 1751, by his late c Tu de ceaſed, as ap- 
peared by the Clerk's Account; and, as Limbrey believed, Defend- 

t had been ſome Nays in Cuſtody of his Bail, but could not be 


jurrendered For Wal 1 of the 5 CCC. D often FUR refuſed to con- 


new " a6 17ance, inſiſting that the Bail een were a a in 
Court) had Lffects of bis in their Hands ſufficient to ſatisfy Plain- 
tiff's Demands; which the Bail (examined on Oath by the Court) 


having denied, and it appearing that they originally became Bai! 
for Defendant at his Requeſt, the Court zave them Leave to put in 
Ball de novo; which they did, and ſurrendered Defendant to the 
Fleet Priſon in their Diſcharge. billes for the Bail; Poole for t the 
Defendant | | 
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Stapleton 
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Stapleton agarft The Baron de Stark. IIII. 27 Geo. 2. 
J 75 + 


Laintiff made an Afidavit for Bail, That Defendant was in- 
debted to her 1000 J. and upwards, for Money lent; where- 
upon Defendant having been arreſted, moved to be diſcharged 
on entering a Common Appearance, ſhewing the Court by Affida- 
vit, That Dcfendant had given promiſory Notes for the Plaintiff's 
whole Demand, ſome of which were become due and payable, and 


| thoſe Notes had been put in Suit in the Court of King's Bench, by ; 
Action {till pending; that the Reſidue of the Debt for which this 


Action was brought, is ſecured by Notes not due or payable, Plain- 
tiff's Counſel admitted the Fact, but produced an Affdavit from 
Plaintiff, ſhewing, that ſhe had good Reaſon to think the Defendant 
would ſuddenly leave the Kingdom, and therefore ſhe cauſed him 
to be arreſted for the Reſidue of her Debt for Money lent, which ſhe 
was adviſed ſhe might do, though ſhe had Defendant's Note for 
it, her original Debt for Money lent not being extinguiſhed, as it 
might have been had ſhe taken a Bond, or higher Security. The 
Court thought the Matter improper to be diſcuſſed on this Mo- 
tion. Rule to ſhew Cauſe why Common Appearance diſcharged, 
Milles and Draper for Defendant ; Prime for Plaintiff. 


Whitfield againſt Whitfield. 


HIS Action was brought (as appeared by Plaintiff's Affi 

davit) on Defendant's Bond to indemnify Plaintiff againſt 
Soruritics which he had entered into for Defendant, but Plaintiff 
ſwore to no certain Dampnification, nor to his being arreſted on any 
of thele Securities, though Actions had been brought thereon againſt 
him, and he was obliged to abſcond. The Court declared, that to 
hold to Bail in Actions on Bonds to fave harmleſs, Sc. as well as 
in Actions of Covenant, Plaintiff muſt ſwear poſitively and certainly 
bow, and for how much, he is dampniged; the Court cannot take 


it by Implication. Rule abſolute for a Common Appearance, Willies 


for Defendant ; Poole for Plaintiff. 


Parnard 
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Barnard againſt Mordaunt, Eſquire. Faſt. 27 Geo. 3. 


Efendant, a Member of the laſt Parliament, having been ar- 

reſted and held to Bail before the Expiration of Forty Days 
Privilege claimed by the Commons) next after the Diſſolution, ap- 
plied to have the Bail-Bond delivered up. In 2 Lev. 72. the Pri- 
vilege is ſaid to be twenty Days before and after Seſſion and Proro- 
cation. According to Pryn, the Wages to Parliament Men continue 
no. longer than three Days after the Parliament is up. Vide 
Pitt's Cafe, Comyns 444. By Conſent, Rule abſolute for delivering 
up Bail-Bond, on entering Common Appearance. Prime for De- 


fencant;; Dr aper for Plaintiff, 


Lovibond againf? Faikney. Trin. 27 & 28 Geo, 2. 


Lfendant put in Ball + 25th May (two Days before the End 
of laſt Term ;) the Day after the Term (28th May) Plaintiff 


excepted againſt the Bail, and for want of Juſtification before a 


Judge, took an Aſſignment of, and proceeded on the Bail-Bond, 
Defendant 8th June (after the Bail-Bond aſſigned) gave Notice to 
juſtify his Bail in Court on the firſt Day of this Term, which he 
did accordingly, and then applied for Stay of Proccedings on the 
Bail-Bond. Rule abſolute for that Purpoſe without Colts. Prime 
for Defendant; Milles for Plaintiff, 


Filewood again smith. Mich. 29 Geo. 2. 


Palace-Court Officer offered to juſtiſy himſelf in Court as one 

of Defendant's Bail; Plaintiff objected, that no Sheriff's Of- 

ficer, Bailiff, or other Perſon concerned in the Execution of Proceſs, 
can be Bail by the general Rule of Mich. 6 Geo. 2. Defendant 
anſwered, that, by a Caſe Baſterville, Eiq; againſt Chaſfſey, in Error, 
Eaft. 20 Ges. 2, the Court had determincd that ſaid Rule related 
only to Bailiffs executing Proceſs of this Court, The Court ex- 
ploded the Doctrine of that Caſe, which was determined (as thereby 


n in the Abſence of the Lord Chief Juſtice, and rejected the 


Bal 


Bail, &. 11 
Bail offered. They held that the Rule extends to all Bailiffs, Of- 


ficers, and others concerned in the Execution of Proceſs. The 
Rule was made for the Benefit of Plaintiffs, not merely to prevent 
Impoſitions and Abuſe on Defendants, as in ſaid Caſe mentioned, 
An antient Rule of this Court Mich. 1654, ſays that no Attorney 
ſhall be Bail, and a Modern Rule Mich. 6 Geo. 2, ſays that no At- 
torney of this or any other Court, or any Perſon practiſing as ſuch, 
ſhall be Bail; the Rule is the ſame with reſpect to Officers exe- 
cuting the ER: of this and all other Courts. Milles for Plaine 


tiff; Davy for Defendant, 


French againf Knowles. Hil. 29 Geo. _ 


Efendant, after a Judge's Order for Time to 5 in and per- 

fect Bail, put in Bail, and ſurrendered himſelf to the Fleet in 
Diſcharge of his Bail. Plaintiff's Attorney apprehending the Sur- 
render, without previouſly perfecting Bail by a Jane to be 
irregular, proceeded upon an A\fignme:.t of the Bail-Bond ; but the 
Court held ſuch Proceeding to be wrong. Before a= Surrender 
efendant is delivered to his Bail, and ſuppoſed to he in their Cuſ- 
tody ; by the Surrender the Cuſtody is altered, and Defendant is in 
Priſon ; the Worth and Subſtance of the Bail, who by the Sur- 
render are diſcharged, is total'y immat. rial. Rule abfolute to ſet 
aſide the Procee . on the Pail-Bond without Coſts. Davy for 


. Defendant ; 1Yiltes for Plaintiſt. 


Woodnott againf Lilly. Eaſter 29 Geo. 2. 


ULE made abſolute to ſet aſide Proceedings on Bail-Bond 
with Coſts. The Capias in the origira! Action was return- 

able 8 Pur? laſt, Defendant put in Bail above laſt Vacation in 
Time; Plaintiff excepted againſt the Bail; whereupon Defendant's 
Attorney applied to Plaintiff's Attorney to know whether he 
would accept a Juſtification at a Judge's Chambers or not, to 
which Plaintiff's Attorney gave no Anſwer ; but for want of ſuch 
Juſtification took an Aſſignment of the Bail-Bond, and put the 
ſame in Suit. Defendant gave Notice of Juſtification in Court 
for the firſt Day of this Term; but the Bail not then attending, 
Defendant 


- — ow ö 


we: .- Ball, « 

Defendant obtained a few Days Time to perfect Bail, and then 
juſtified in Court. Where the Exception againſt Bail is in Vacation 
Time, or ſo late in Term that Defendant cannot regularly give 
Notice, and juſtify within ſuch Term, he has by the Courſe of the 
Court Time to juſtify *till the 4th Day of the Term next ſucceed- 
ing, (incluſive.) A Juſtification in the Interim before a Judge at 
his Chambers is not neceſſary, *tis never of any Uſe, unleſs where 


'Plaintiff's Attorney to forward the Cauſe, as in this Caſe he might 


have done, conſents to accept it (when offered) abfolutcly in the 
fame Manner as if in Court. ide Fowlis, Eſquire, againſt 
Groſvenor, Hil. 23 Go. 2. Wilſon for Defendant ; Davy for 
Plaintiff. | | 


Nlorley, lies, againſ Curr, Same . Delany. 
Eaſter 29 Geo. 2. 


N a Bail-Bond made for the Appearance of Doꝛudall, the 

Capias in the original Action was returnable the firſt Re- 
turn of lait Hilary Term. Defendant obtained Time by ſeveral 
Orders to perfect Bail *till the laſt Day of that Term ; taking 
Notice of Trial for the Sitting after Term in Middleſex ; but 
Bail not being perfected, the Bail-Bond was aſſigned and put in 
Suit. Dcwda!l the Defendant in the original Action died 8th April; 
the preſent Defendants applied to the Court to ſtay Proceedings on 
the Bail-Bond upon Payment of Coſts, Dewdall dying before 
Judgment could have been obtained againit him; and a Rule to 
ſhew Czuſe was made; upon ſhewing Cauſe the Rule was diſ- 
charged, the Court being of Opinion that Plaintiff had been de- 
layed ; if Defendant had perfected Bail in Time, Plaintiff might 
have tried the original Action at the Sitting after laſt Term, and 


by the Statute 17 Ch. 2. Ch. 8. might have entered Judgment after 


Dowdal”s Death. Davy for Defendant ; Prime for Plaintiff, Per 
Cur : Defendant Dowdals Adminiſtratrix ſhall be let in to try 


the Merits of the original Action if ſhe thinks fit; but this ſhe did 


not Chooſe. 


Norman 


Bail, &. | = 13 


Norman againſt Beard. 
Former Action was brought by Plaintiff NE his Wife, where. 


in Defendant was arreſted, and impriſoned for want of Bail, 
which Action was diſcontinued, med Defendant charged de novs in 
Cuſtody. Actions. Plaintiff only (without. his Wife) for the ſame 
Sum, and Cauſe of Action. Rule abſolute for Common Appearance, 
and Superſedeas. Davy for Defendant ; Hewitt for Plaintiff, 


Smithſon again? Johnſon. Trin. 29 & 30 Geo. 2, 
HIS was an Action brought by Plaintiff againſt Defendant, 


upon Defendant's undertaking to indemnify Plaintiff for Ry | 
coming Bail for him in a Cauſe in this Court 21ſt November 1754, 
wherein Judgment was obtained in Hilary Term 1755, and a Ca. 
Sa. iflued againft the Principal, teſted 12 February, returnable tres 
Paſche (20 April) 1755, which being returned Non invent. and the 
Recognizance of Bail then forfeited, Proceedings were had againſt 
Plaintiff as Bail, ſo far that a Fi. fa. againſt his z00ds was 2xccuted. 
A Commiſſion of Bankrupt iſſu:d againſt Defendant 17th April 
1755, whereupon he was declared a "Bankrupt, Defendant now 
moved for a Common Appearance, urging that he having delivered 
uß all his Effects for the Benefit of his Creditors ſhouid net be held 
to Bail, and that Plaintiff ought to prove his Debt, and come in as a 
Creditor for his Dividend under the Commiſſion ; but the Court 
were of Opinion, That though by Statute 7 Geo. C. 31. Debts from 
Bankrupts ſecured by Promiſſory Notes, and payable at future 
Days may be proved, and Dividends received, deducting a Rebate 
of Intereſt and Diſcount ; and by Statute 19 Geo. 2. C. 32. the Ob- 
ligees i in Bottomree & Reſpandentia Bonds, and the aſſured in Poli- 
Cies of Inſurance are provided for. Yet this Caſe wherein the 
Cauſe of Action did not accrue till after the Bankruptcy, and where 
the Money was to become due upon a Contingency is not within 
any of the Statutes concerning Bankrupts, and conſequently Plain- 
tiff cannot he relieved under the Commiſſion. Defendant muſt be 
held to Bail. Rule to ſhew Cauſe why Common Appearance dil- 


charged, Pools for Defendant ; Hewitt for Plaintiff; vide Tully 
1 quia | 
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againſt Sparks, 2d Strange 867, Crookſhanks againſt Thornſon, 2d 
Strange 1160, 2d Peer Williams 497. 


Barnſley againſt Archer. 


Efendant being arreſted for a Debt under 20/7. applied to be 

diſcharged as a Seaman in his Majeſty's Service under Sta- 
| tute 1 E. 2. C. 14. On Plaintiff's Part it was ſhewn, That De- 
fendant was Armourer on board the Mager Man of War, and 
urged, That he ought not to be conſidered 2s a private Seaman ; 
but as an Officer, and conſequently is not within the Statute : To 
this it was anſwered for Defendant, that all theſe petit inferior Per- 
ſons, (not Commiſſion Officers) Armourers, Gunners, Cc. are 
liſted as common Seamen, and are no otherwiſe diſtinguiſhed from 
the reſt than by better Pay; but are liable to be diſrated, and re- 
duced, and do Duty as common Seamen at the Captain's Pleaſure, 
Referred to one of the Judges to be conſidered, and determined at 
his Chambers in the Vacation. Mr. Juſtice who after- 
wards made an Order to diſcharge Defendant on entering a Common 
Appearance. Willes for Defendant ; Prime for Plaintiff. 


Hodgſon, Aſſignee of the Sheriff, againſt Michell. Eaſt. 
33 Geo. 2. 


ND ER Colour of a pretended Agreement by Plaintiff to ſtay 
Proceedings, Defendant had applied to tay the ſame; but the 
Agreement being denied the Rule was diſcharged: Then Defend- 
ant deſired to be let in to try the Merits of the Original Action on 
payment of Coſts, which was granted, adding (Plaintiff having been 
delayed of a Trial) that the Bail-Bond ſhould ſtand as Security. 
Plaintiff had applied for Leave to amend his Declaration on the 
Bail-Bond, which Defendant inſiſted by Rule of the Court was not 
amendable; but that is a Miſtake, there is no ſuch Rule, Declara- 
tions in Actions on Bail-Bonds may be amended as well as any 
other Declarations. The Court perhaps may have refuſed in ſome 
Inſtances to grant Leave to amend Writs of Scire facias againſt 
Bail, where by ſuch Amendment the Bail might be deprived of the 


Advantage of ſurrendering the Principal, as perhaps they might do 
© in 


Bail, &c. 115 
in Caſe of the Faulty Sci. fir. quaſhed, and a New one ſued out, 
Poole and Hewitt for Defendant z Nares and Davy for Plaintiff, 


Beckman againſt De Witt. Trin. 33 Geo. 2. 


FT ER; a Trial in the Court of King's Bench, and Plaintiff 

nonſuited, he brought a new Bailable Action in this Court 

for the ſame Cauſe, wherein a Common Appearance was ordered to 
be accepted. for Defendant for Plaintiff, 


Springett againſt Rocloffse. Another Plaintiff againſt 
the ſame. A Third Plaintiff againft the ſame. 


N Affidavit made on a Sheet of Treble Six-penny ſtamped 
Paper, That Defendant was indebted to the Firſt Plaintiff in 
a Sum of Money, and fo to the Second and Third Plaintiff, and 
thereon Defendant was arreſted in Three ſeparate Bailable Actions, 
all founded on this one Affidavit which was held to be irregular ; 
there ought to have been Three diſtin Affidavits, one in each 
Cauſe : This Affidavit made in Three Cauſes is not applicable to 
any one of them. Rules for Common Appearances made abſolute. 
Hewitt Defendant ; Davy for Plaintilts. 


Bradley againſt Pinchbeck. Hil. 32 Geo. 2. 


Xception 14th February. 1758, Bail juſtified in Court third 

Day within laſt Zafer Term, fame Bail as in Bail-Bond, 
Plaintiff ſhew Cauſe why Froccedings on Bail-Bond (lately put in 
uit) ſhould not be ſtayed with Coſts, Bail cannot juſtify in Vaca- 
tion unleſs by Conſent, four Days to juſtify in full Terms are allow- 
ed after Exception taken in Vacation Time. Rule abſolute, Sans 
Colts, | 


I 2 Crutchfield 
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Crutchfield and others againſt Sewords, Eaſter 23 
| Geo. 2. | 


Efendant was arreſted in the Original Action by a common 
Capias in Kent, whereupon he put in, and juftified Bail in 
Court, Plaintiff declarcd in Landon, (not in Kent) whereby he re— 
linhuiſhed and loſt his Bail, and after Judgment obtained in the Ori- 


ginal Action, brought an Action of Debt on that Judgment, where- 


in Defendant being again arreſted, put in, and juſtified Bail in Court 
2d May, the Firſt Day of this Term; 4th May Defendant moved, 
and obtained a Rule to ſhew Cauſe why the laft. Reognizance of 
Bail ſhould not be diſcharged, and why a Common Appearance 
ſhould not be accepted in lieu thereof, and upon ſhewing Cauſe, 
and hearing Counſel on both Sides, the Rule was this Day ( Ma- 
Sth) made abſolute, The eſtabliſhed Practice is, that where Plain- 
tiff has Bail in the Original Action, he ſhall have none in his Ac- 
tion on Judgment ; where Plaintiff has no Bail in his Original Ac- 


tion, he ſhall have Bail in his Action on Judgment; but in this 


Caſe Plaintiff by his own Act gave up Bail in the Original Action, 
and therefore ſhall not compel Defendant to give Bail a Second 
Time, (Actions of Debt on Judgment are not to be encouraged 


after Judgment, Execution ſhould follow, and not a freſh Suit,) By 


the general Rule, 8 Geo. 2. it is ordered that no Priſoner dis- 
charged, or order<d to be diſcharged by Superſedeas for want of Pro- 
ſecution, ſhall be held to Bail in Debt on Judgment in the Cauſe 
wherein he was ſuperſeded, which is ſimilar to the preſent Cate. 
Quatuor pedibus currit, there if the Priſoner is diſcharged 'tis Plain- 
tiff's own Fault, here the Bail in the Original Action was diſ- 


charged byPlaintiff's own Fault. Hewitt for Defendant 5 Davy 


for Plaintiffs. 


Horſley againſt Somers. Trin. 32 & 33 Geo. 2. 


Otion by Davy to vacate Bail taken under an Affidavit made 

by Plaintiff, who had been convicted of Perjury on Statute 

5 Eliz. Record of Conviction produced, the Rule to ſhew Cauſe 
was diſcharged, though Plaintiff cannot be a Witneſs, yet he mult 
not be ſtripped of his legal Remedy to recover his juſt Debts. 
> —- Davies 


Bail, &c. - 117 


Davies againſt Carter, Salk, 461. Kearney againſt Walter and 
Fuller, Robins againſt Jones, both in Banco Regis. 


Phillimore and another Executors azainft Moore. 


N Bail-Bond, Rule to ſhew C:1iſe why Proceedings ſhould 
not be ſet aſide with Coſts, Defendant having ſurrendered 


* himſelf to the Fleet Priſon, in Diſcharge of his Bail before the Bail- 


Bond was put in Suit, objected by Plaintiff that the Surrender being 
after an Exception againſt the Bail, was irregular and void, for 
want of a previous Juſtification. The Objection was over-ruled, 
and the Rule made abſolute without Cofts. Vide antea French 
againſt Knowles, Poole for Defendant j Davy for Plaintiff, 


Hay azainf Mann. 


N A: etiam was put into the Capias ad reſpondendum, which 
was endorſed for Bail by Affidavit, and Defendant was ar- 
re{ted, and held to Bail thereon but by Miſtake in the Præcipe for 
the Writ left with the Filazer, no Ac etiam was inſerted, for want 
of which a Common A ppearance was ordered to be accepted. Mares 


for Defendant ; ; . for Plaintiff, 


How again Pridgevrater, Gent. one of the Attornies, 
&c. Eaſter 33 Geo. 2. 


1 being ſued in this ea by Bill in an Action of 
Debt on a Baik- Bond taken on an Arreſt, by Virtue of a 
King's Bench Writ, obtained a Rule to ſhew Cauſe why the Pro- 
ceedings here ſhould not be ſtayed, inſiſting that the Bail-Bond 
could be regularly put in Suit only in that Court where the Ori- 
ginal Action was brought, and ſo the Court held; Plaintiff's Coun- 
{c] ſubmitted that Defendant being an Attorney of this Court, and 
as ſuch entitled to Privilege, could be ſued in this Court only; but 
that is not ſo, Defendant by entering into a Bail-Bond has waived his 
Privilege, whether ſued jointly or ſeparately. Davy for Detendant; 
Hewitt for Plaintiff, 


I 3 Compoſition. 


Compoſition, 


Bland againft Featherſtone. Mich. 10 Geo. 2. 


CTION on the Statute of Uſury. Defendant pleaded. Mo- 

tion per Draper for Leave for the Proſecutor to compound 

on the Statute 18 Eliza. which Compoſition without Leave is 

penal. Bootle conſented for Defendant ; and a Rule was made pur- 
ſuant to the Motion. 


Coſts and Bills of Coſts. 


Hurſt againſt Dixon. Mich. 6 Geo. 2, 


HE Queſtion was, Whether a ſixth Part of Mr. Stavelty's 

(Plaintiff's Attorney's) Bill of Coſts not being taken off 

upon Taxation, he ſhould not have his Coſts of Taxation? The 
Bill amounted to 75 J. 15s. 7 d. and the Deductions were 70. 3s. 
10 d. The Court ordered Plaintiff to pay Staveley' 5 . of Taxa- 


tion. 

Zouch againſt Bell. Hil. 6 Geo. 2. (Vide Rule Trin. 
13 Ses. 

Rule ni, for Coſts, for not proceeding to execute a Writ of 


Inquiry of Damages according to Notice, diſcharged as a 
Thing that never had been done. 


Bangs, 


Coſts, &c. 116 


Bangs, Executor, againſt Bangs. 


CTION bronght by Plaintiff for Monics received by De- 
fendant to the Uſe of Plaintiff, as Executor, and upon the 
Trial Plaintiff was nonſuited; and the Queſtion was, Whether the 
Plaintiff, being an Exccutor, ſhould pay Coſts. Per Cur': The 
Plaintiff thall pay Coſts, becauſe he might have brought the Action 
in his own Right. Medley againſt York, Mich. 6 Ann. in B. R. in 
Point cited by Mr. Juſtice Denton. 


Lee, Executor, agaim/t Knight. Mich. 7 Geo. 2. 


N Action brought upon a Bill of Fees for Buſineſs done by the 

Plaintiff's Teſtator. Defendant moved by Glyde to tax the 

Bill upon bringing the Money into Court, Denied per Cur? in 
the Caſe of an Executor, | 


Chriſtmas, an Attorney, against Chaſe. 


Rule niſi was obtained to tax Plaintiff's Bill of Colts, and 
"A. upon an Affidavit of Mr. Benn, who had been Plaintiff's 
Agent, that Plaintiff was dead, the Rule was diſcharged. Birch for 


Benn; Hawkins for Defendant. 


Goodright again? Holton. IIII. 7 Geo. 2. 


OST'S in this Cauſe, taxed upon the Common 
| Rule by Conſent, were ordered to be paid by 
Defendant to the Repreſentative of Leſſor of Plaintiff, who died af- 
ter the I rial. | 


In Ejectment. 


Arnold againſt Tompſon. Eaſt. 7 Geo. 2. 


HIS was an Action of Treſpaſs for entering Plaintiff's Cloſe, 


and driving and chaſing his Sheep. The Queſtion was, 
14 es Whether 


Whether after Judgment, the Damages being under 25 f. the Plain. 
ti thoild have full Coſts. Per Ow In caſe of an Aſportavit, or 


if any . njury be done to a perſonal Chattel, the Plaintiff muſt have 
full Coſts. Vynne for Plaintiff; Chapple for Defendant, 


Britton againſt Dickerſon, 


Emand of Coſts to be paid mult be at the ſame Time the Rule 
is ſerved, 


Carruthers ggainſt Lamb. Mich. 8 Geo. 2. 


HIS was an Action of Treſpaſs and Aſſault, and for tearing 

Plaintiff's Clothes. A general Verdict was found for Plain- 

tiff, Damages under hs and no Certificate; the Judges in the 

Treaſurv ( Sir George Croke doubting) were of Opinion that Plaintiff 
ought to have full Coſts, 


Allen and others againſt Maxey. 


Efendant pleaded in Abatement. Plaintiff confeſſed the Plea to 

be true, and entered a Nil cabiat per Breve. The Judges in 

the Treaſury upon hearing the Attornies on both Sides, held that 

Plaintiff in this Caſe ſhould not pay Coſts. Salk. 194. Garland againſt 
Extend, Mich. 2 Anna, Thomas againſt Lloyd, 10 Gul. 3. in B. R. 


Hammond againſt Woolmer. Fil. 8 Geo. 2. 


Point of Law reſerved at the Trial was heard and determined 
by the Court in Favour of Defendant, who afterwards | 
died; and the Queftion was, Whether Plaintiff ought to pay 
| Coſts to Defendant's Executor by Virtue of the Rule by Conſent, 
made at Ni prius, and ſince a Rule of Court; and the Court, 
upon hearing Counſel on both Sides, were of Opinion, that as 
the Duty did ariſe in Defendant's Life-time, the Coſts muſt be 
paid to his Executor. Goodright againſt Holton, Hil. 5 Geo. 2. was 


quoted, Sinner for Defendant's Executor; Eyre for Plaintiff. 
7 omlinſon 


Tomlinſon againſt White and TA Eaſter 8 
Geo. 2. 


HIS was an Action of Treſpaſs for breaking and entering 

Plaintiff's Houſe, and breaking his Cellar-door. The Jury 
upon Trial found for Plaintiff, as to Breaking the Door, Da- 
mages 6 d. Reſidue for Defendants. And the Queſtion was, Whe= 
ther Plaintiff ſhould have full Coſts, or no more Coſts than Da- 
mages. The Court were of Opinion, that Plaintiff ought to have 
no more Cofts than Damages. The Door was fixed to, the Houſe, 
and no' perſonal Chattel. Dixie againſt Somerfield, Hil. 6 G. 2. 
Ullithorne againſt Kirkhouſe, Eaſter 2 G. 2. Chapple for Bun. 3 
Eyre for Plaintff. | 


Ray, an Attorney, againft Jackſon, 


PON a Motion in Arreſt of Judgment the Court was of Opi- 
nion, that by the Statute of 6 Geo. 2. to explain the Statute of 
4 Geo. 2. for putting all Proceedings, Pleadings, &c, into the En- 
gliſo Tongue, Abbreviations in an Attorney's Bill, ſuch as %. for 
falio, Mr. for Maſter, pd. for paid, &c. are helped after a Verdict, | 
Camyns and Mr wy for Plaintiff; Chapple for Defendant, 


Goodright 3 Tregurtha and another. Trin. 8 & 
9 Geo. 2. 


In Ejettment, PON the Trial, one of the Das con- 

feſſed Leaſe, Entry and Ouſter, and a Verdict 
was found againſt him for one Third of the Tenements in Queſ- 
tion: The other Defendant did not confeſs; and againſt him Bel- 
field moved for Coſts, which in this Caſe Plaintiff could not have 
upon the common Rule by Conſent. The Court made a Rule to 
—_ Cauſe, which was afterwards made abſolute, no Cauſe being 

e wn. | 


Hayes 


122 Coſts, &c. 


Hayes again Thornton. Eaſter 9 Geo, 2, 


Rule being obtained by Defendant for Coſts againſt Plaintiff, 
and the. ſame not being paid before Defendant's Death, were 


demanded of Plaintiff by Virtue of a Letter of Attorney from Thorn- 


ton, Defendant's Adminiſtratrix, which Matter appearing by Aﬀi- 

davit, and that the Letters of Adminiſtration and Power of Attor- 

ney were ſhewn to Plaintiff at the Time of the Demand, Court 

made a Rule for an Attachment againit Plaintiff for Nes Ferment 
theſe Coſts, upon Beſſield's Motion, 


Aſhton, an Attorney, againſt Molineux. Trin. 10 
Geo. 2. 


Rule was obtained for Plaintiff to ſhew Cauſe why his Bill 
of Coſts for Buſineſs done in Doncaſter-Court, Yorkſhire, 
(for Recovery whereof this Action was brought) ſhould not be 
referred to Prothonotary to be taxed : Upon ſhewing Cauſe it 
appeared that all the Buſineſs was done in Doncaſter-Court, and 


the Bill had been taxed by the proper Officer there. The late 


Act of Parliament directs Bills to be taxed in that Court where 
the major Part of the Bufineſs charged is done; and therefore 


the Rule was diſcharged. Agar for Plaintiff; Wynne for De- 
fendant. | 


Chapple and another, Executors of Gough an At- 
torney, againſ/ Chapman. 


HE Plaintiffs had delivered a Bill of Law Buſineſs, done by 

their Teſtator. Defendant moved to tax it upon bringing 

the Money into Court; ſed negatur ; *tis conſtantly denied here. 
Prame for Defendant ; Eyre for Plaintiffs, EE, 


Teffs 
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Jeffs qgainſt Slater. (Vide Rule Trin. 13 Geo. 2.) 


GAR moved for Coſts for not proceeding to execute a Writ 
<= of Inquiry according to Notice; the Notice not being coun- 
termanded. Denied. 


Harper, an Attorney, againſt Leech. 


GAR moved to ſtay Proceedings in this Action, which was 
4 brought for Recovery of a Bill of Cofls before the Expiration 
of a Month after the Delivery thereof. Hawkins for Plaintiff urged, 
that this Matter may be pleaded, or taken Advantage of at the 
Trial, and therefore Proceedings ought not to be ſtayed on Motion. 


No Rule, 


Bracher againſt Cotton. Hil. 10 Geo. 2 


; T Ni: prius a Juror was withdrawn by Conſent, and Matters 
A in Difference referred to Arbitrators, who awarded Colts to 
be taxed: And the Quſtion was, Whether or no Prothonotary ought 
to allow Coſts of the Reference. Held per Cur”, That theſe Coſts 
ought nat to be allowed, Chapple for Defendant ; Eyre for Plaintiff, 


Eyles, Bart. againſt Smart. 


5 had moved for a Special Jury, according to the late Ac 
| of Parliament; and having obtained a Verdict, the Queſtion 
was, with what Coſts Defendant ought to be charged on that Ac- 
count. Held per Cur', That the Charge of ſtriking the Special 
Jury muſt not be allowed; but all other Expences relating to the 
Special Jury, ſo far as reaſonable, mult be allowed, Cmyns and 
right for Plaintiff ; /Yynne for Defendant, 


Jeyne: 
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Jeynes qui tam, againſt Stephenſon. Eaſter 10 Geo. 2, 


HIS was an Action on Penal Statute 5 El:z. againſt Defen- 

dant, for exerciſing the Trade of a Glover, not having ſerved 

an Apprenticeſhip ; and on the Trial the Jury found a Verdict for 
the Defendant, Coſts were taxed on the Poftea, and levied on 
Plaintiff by Ca. Sa. Eyre moved for Plaintiff to ſet aſide the Ca. 
Sa. and for Reſtitution, urging, That as in this Action, if Plaintiff had 
recovered he would not have been intitled to Coſts ; ſo, though the 
Verdict be againſt him, he is not liable to pay Coſts ; and a Rule 

was made to ſhew Cauſe, which was diſcharged. Plaintiff is a com- 
mon Informer, and not the Party grieved, and is liable to Coſts ix- 

fra Statute 18 Elix. cap. 5. ſect. 3. 1 Ander. 116. Sav, 50, 51, 
1 Salk, 30. Kirkham againſt TYheeler. Parker and Draper for De- 


fendant. 
Ibbotſon againſt Browne. Eaſter 11 Geo. 2. 


HIS was an Action of Treſpaſs, Quare Clauſum Fregit. De- 
fendant pleaded a Juſtification. Plaintiff made a new Aſ- 
ſignment, whereto Defendant pleaded Not guilty ; and Plaintiff ha- 
ving recovered a Verdict with Damages under 40 5. and the Judge 
who tried the Cauſe not having certified as required per Stat. 22 
& 23 Car. 2. the Queſtion was, Whether Plaintiff ought to have 
full Coſts or not? Per Cur' : Here is no Special Pleading ; the new 
Aſſignment is only to aſcertain the Place; Plaintiff can have no 
more Coſts than Damages, Baotle for Plaintiff; Prime for De- 


fendant. 
Clarke, an Attorney, azamſt Taylor, 


Efendant moved, that Plaintiff's Bill of Coſts whercon this 

Action was brought might be taxed after Judgment by De- 

fault, and a Writ of Inquiry executed; but per Cur', The Da- 

mages are now aſcertained, Defendant applies too late, might 

have come any Time before, Ghde for Defendant ; Chapple for 
Plaintiff, | | 


Noble: 
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Noble ggainſt Lancaſter. 


HIS was an Action of Trover, whereto Defendant pleaded 

Nen aſſumpſit; and Iſſue being joined, the Cauſe was tried, 
and a Verdict found for the Plaintiff; but the Iflue being im- 
material, the Judgment was arreſted, and a Repleader awarded; a 
Rule to replead was afterwards given by the Plaintiff, and for 
want of Defendant's repleading Judgment was ſigned by Default, 
and a Writ of Inquiry executed, 'The Queſtion was, Whether 
the Prothonotary, in taxing Coſts on ſigning the final Judgment, 
ſhould allow Plaintiff the Cofts of the immaterial Pleading and 
Trial, Sc. Et per Cur, No Coſts were given at the Time of the 
Repleader granted, and there can be none now; both Parties 
have been in Fault, the immaterial Pleading is void, and neither 
Party can have Coſts for it. 2 Ventr. 196. Walter againſt Broke, 
Trin. 8 Gul, 3. Belfield for Defendant 3 Eyre for Plaintiff, 


Wickham againſt Walker, Mich, 11 Geo. 


Efendant, an inferior Tradeſman, hunts in Company with 
a Perſon qualified, who kills a Hare, and Defendant being 
ſued on Statute—Ann. Plaintiff obtained a Verdict, and a Point 
reſerved, Whether Defendant was liable to Coſts, was argued. 
The Court was of Opinion, that Defendant being found by the 
Jury to be an inferior Tradeſman (a Cuthier and Alchouſe-keeper) 
is within the Statute which was made to prevent ſuch People from 
miſpending their Time: Defendant's Trade is as much neglected 
when he hunts with a qualified Perſon, as without. Per Holt: 
Every Tradeſman not qualified, is an inferior Tradeſman, and tho” 
qualified, he cannot hunt in any Perſon's Ground but his own. De- 
fendant muſt pay Coſts, Eyre for Plaintiff ; gar for Defendant, 


Lazarus againſt Pritchard. Hil. 11 Geo. 2. 


In T. rover. Rule to ſhew Cauſe why Proceedings ſhould not be 
ſtayed till after Payment of Coſts allowed Defen- 


Gant in a former Action for the ſame Thing, was diſcharged as 
unprecedented : 
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unprecegented : Thic Court will not make ſuch Rule in any Caſe, 
except Ejectment. Skinner for Plaintiff, * 


Boſeville, Attorney, againſt Trin. 11 & 12 


Geo. 2. 


Laintiff's Bill of Coſts was referred to Sir George Coke upon 
Defendant's undertaking to pay; and after the Taxation 
Plaintiff proceeded to Judgment, which was ſet afide by the Court 
for want of Plaintiff's filing an Affidavit made uſe of before Sir, 
George, to augment his Allowance of Coſts, according to the late 
Rule of Court. Hil. 11 Geo. 2. for Defendant ; 
for Plaintiff. 


Shindler azainſt Roberts. Eaſter 12 Geo. 2. 


N Penal Statute for acting as Commiſſioner of the Land- 
Taz, not being qualified: After Trial, and Caſe reſerved, Sin- 
ner moved that Plaintiff's Attorney might deliver to Defendant an 


Account in Writing of Plaintiff's Place of Abode, &c. The Court 


thought the Motion came very late ; but upon Defendant's Affida- 
vit that he did not know what was the Cauſe of Action *till Fe- 


bruary laſt, when he was ſerved in the Country with Notice of the 


Declaration fo late, that he could not apply laſt Term, a Rule was 


granted to ſhew Cauſe, and on hearing Prime for Plaintiff, who ob- 
jetted that this Motion ought to be before Plea, and that a Special 


Jury had been moved for by Defendant, Rule was made abſolute. 
Skinner afterwards moved that Plaintiff might give Security for 
Coſts in Caſe Judgment ſhould go againſt him; but was denied: 
Plaintiff is a viſible e and has a Right by Law to bring the 
Action. | a 


Cow per again}! Milburn. Trin. 13 Geo. 2. 
2 IR CH for Defendant moved, That Mr, Canning, Defendant's 


late Attorney, might deliver a Bill of Cofts, and that the 
ſme might be referred to the Prothonotary to be taxed, Per 
Cur* : Theſe are diſtin Motions : Let Canning ſhew Cauſe why he 
ſhould not deliver Defendant a Bill ; and that being done Defen- 
| dant 
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dant may apply for a Taxation, which he cannot n do 
before a Bill delivered. 


 Horsfall again/ Greenwood and three others. 


N Hilary Vacation laſt Defendants pleaded four Special Pleas ; 

and afterwards, the ſame Vacation, before Replications deli- 
vered, withdrew their Special Pleas, and pleaded the General Iſſue, 
inſiſting that by the Courſe of the Court they had a Right fo 
to do, without Payment of Coſts. Bootle, for Plaintiff, moved for 
. Cofts : Draper for Defendant, oppoſed the Motion. Per Cur* : 
No Rule can be made upon this Motion; the Practice is ſettled, 
Defendant may, by the Courſe of the Court, withdraw a Special 
Plea and plead the General Iſſue the ſame Term, before Replica- 
tion delivered, without Coſts. In this Caſe Plaintiff had adviſed 
with Counſel upon the Pleas, and Replications were prepared, but 
not delivered. Robinſon againſt Simonds, Mich. 5. G.. 2. Martin- 
dale againſt e Ali. 7 Geo. 2. 


Crecke and another, Adminiſtrators, axainf Pitcairne, 
Clerk. 


In Prohibition, Laine were nonſuited at the Aſſizes upon an 
; | Iſſue of Modus, or no Modus: Defendant 
moved for Coſts, and had a Rule to ſhew Cauſe, which Rule was 
diſcharged; the Demand for Tithes having accrued in the Life-time 
of the Inteſtate, and being a Demand for which Plaintiffs could not 
ſue in their own Right. Prime for Defendant ; Bootlè for Plaintiff. 


Horsfall ae Greenwood and others. Mich. 13 
Geo. 2. / 


Efendants having withdrawn Special Pleas, and pleaded Ge- 
neral Iſſue the ſame Term, without Coſts; per curs“ Cur”, 
Plaintiff, after having obtained a Verdict, applied to the Court to 
have the Coſts of the Special .Pleas allowed upon the Taxation 
of Coſts on the Paſtea; inſiſting, that though he could not have 
theſe Coſts upon the Amendment, yet they ought to attend the Event 
| = of 
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of the Cauſe, The Court refuſed to order the Allowance of theſ- 


Coſts, no Precedeat being i>.wn where ſuch Coſts had ever been 


allowed. Bootie for Plainiif; Agar for Deſendant. 


Slaughter, by Mundy, his next Friend, againſt Talbot. 


OS Ts being allowed, and taxed to Defendant, were de- 
manded of Aiundy, Plaintiſf's next Friend, who refuſed to pay; 
and Defendant moved for an Attachment againſt Mundy for Non- 
payment. Shew Cauſe. Per Cur”, the Rule abſolute : By the uni- 
form Practice of all the Courts the Proclety Amie is liable to Coſts, 
Tagefield againſt Round, Hl, $708 Skinner for Defendant ; F- 


for 17 lunch. 


Dovor against Robinſon. Eaſter 13 Geo. 2. 


HIS was an Addion for ſcandalous Words. Defendant 
juſtified, and Plaintiff recovered a Verdict for Damages 


under 40s. Plaintiff procured full Coſts to be taxed, and De- 


fendant being taken in Execution, moved to be diſcharged, &:, 
The Court declared, that by the Statute Piaintiff can have no more 
Cofts than Damages. Not guilty pleaded, or a Juſtification, makes 
no Difference 8 Damage not being proved); and ordered 
the Ca. Sa. to be ſet aſide, ME: Reititution and Colts, and by Con- 
ſent no Action to be brought. Agar for Defendant ; Prime for 


Plaintiff, 


Ecollier aga:7 7 Dutour, T4 17 & 14 Geo. 2. 


Obrſin, Defendant's late Attorney, delivered Defendant a Bill 

of Coſts amounting to 57. 45s. 24. and accepted 4 J. 145. 6 4. 
in ſull Satisfaction; the Bill was afterwards taxed, and upon 
Taxation, 195. were taken off, and 47. 55s. 2d. allowed. Defen- 
dant obtained a Rule for Fohnſon to ſhew Cauſe why he ſhould not 
pay the Coſts of Taxation, inſiſting, that more than a ſixth Part 
of his Bill had been diſallowed. But the Court conſidered the 
Sum accepted by Jobnſon in full of his Bill, as his Demand, and 


the Sum of gs. 4d, which . to be the Deduction there- 
| from 


| Colts, &c. „ 
rom not amounting to a ſixth Part, the Rule was diſcharged, upon 
Repayment of 9s. 4d., overpaid. Draper for Johnſon ; Urlin for 
Defendant, | | 


Downes, Adminiſtrator, againſt Shaft. 


In Trover, HE Converſion was laid to be in the Life-time of 

. Plaintiff's Inteſtate ; Defendant had a Verdict, and 
moved for Colts, which were denied. Bootle for Defendant ; //ynne 
for PJ-ntiff, 


Ibbotſon agar? Browne. Eaſter 11 Geo. 2. 


HIS was an Action of Treſpaſs Quare Clauſum fregit; De- 
| fendant pleaded a Juſtification, Plaintiff made a new Aſſign- 
ment, whereto Defendant pleaded Not guilty; and Plaintiff having 
recovered a Verdict with Damages under 40s. and the Judge whe 
tried the Cauſe not having certified as required fer Statute 22 & 
23 Car. 2. the Queſtion was, Whether Plaintiff ought to have full 
| Coſts, or Not? Per Cur': Here is no Special Pleading; the new 
Aſſignment is only to aſcertain the Place. Plaintiff can have no 
mere Coſts than Damages. Bootle for Plaintiff; Prime for De- 
fendant. | 


Creake, Adminiſtratrix, and Creake, Adminiſtrator of 
Creake, againſt Pircairne, Clerk, in Prohibition, 
Trin. 13 & 14 Geo. 2. 


Writ of Prohibition having been granted in A{:chaelmas Term 
1738, on the Plaintiffs Motion, and Plaintiffs not having 
proved their Suggeſtion to be true within ſix Months, purſuant to 
the Statute of 2 & 3 Edw. 6, Defendant moved in Hilary Term 
1730 that a Writ of Conſultation might be awarded for Defendant, 
Plaintiffs not proving their Suggeſtion to be true within the Time 
limited by the Statute and that Plaintiffs might, according to the 
Direction of ſuch Statute, pay to Defendant double Colts; and a 
Rule was granted to ſhew Cauſe. After ſeveral Motions it was 
now doubted, whether the Plaintiffs, being Adminiſtrators, ought to 
K | pay 
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pay Cofts : But the Court ſeemed to think that Deſendant was in- 
titled of Courte to a Writ of Confultation. Sed Cr” aduifare as to 
both Points. 


Palmer ag, Williams, Clerk. 1 8 5 15 Geo. 2. 


Efendant, after ſeven Years Latz op, obta! 1 Sentence 
DD in the Spiritual Court againſt Plai: tiff, 1 Petiy | ithes of 
Gooſeberrics and Strawberries, of the Value of 7 4, three F arthings 
fer Aun. Plaintiff applied for a Prohibition; and for the Information 


of the Court, a fei igned Iflue was directed, to try whether the Plot 


of Ground where theſe Gooſeberries, Cc. grew, was Parcel of an 


ancient Orchard, or not. "The Fact being found in Plaintiff's Fa- 


vour, a Prohibition was granted; and a Queſtion aroſe, Whether 
Plaintiff ſhould have any, and what Cofts ? Per Cur': Plaintiff mull 
have his Coſts of the feigned Iſſue. As to Coſts of the Spiritual 
Court, (where Plaintiff has been unjuſtly vexcd) they are not in our 
Power to give, Since the Statute giving Coſts of Suit in Prohibi- 
tion after Judgment, Coſts commence ow the Suggeſtion, which 
is taken to be the Cemeee of the Suit, in lieu of an Origi— 

| Writ of Prohibition. Draper for Plaintiff; Prime and JF ru 


for Deſendant. 


Howard, Executor, againſt Radburn. Hil. 15 Geo. 2. 


ULE was made. 3 for Judgment of Nonluit, purſuant to 


late Act of Parliament. But per Cur': Plaintiff being an 


64+ 41 


Executor, is not ſubject to Cote ; if a Nonſuit had happencd at 
the Ames, Plaintiff would not have been liable to Coſts. 


Goodtitle, on the Demiſe of Clewlow and his Wife, 

ggainſt Lowe and Lowe, in Ejectment; Lowe 

-araniſt Lowe and another, in Caſe. Trin. 16 
0, 2. 


R LE obtained on the Motion of Clewiow, upon Afſfidavit 


of Leu. 8 Inſuls N to ſhew Cauſe why the Coſts reco- 
vered 


Colls, &c. 1315 


vered by Cleiolot, in one of theſe Actions, ſhould not be ſet 
off agaiuſt the Coſts recovered by Lowe in the other Action. Maſe, 
Attorney for Love, ſhewed for Cauſe, that the Parties in the two 
Cauſes were different; and that by this Means Clewlow, who was 
in good Circumſtances, would be diſcharged, and Maſe would have 
no Remedy for his Coſts, Lowe being inſolvent. The Rule was 
_ diſcharged, Skinner for Maſe; Birch for Clewlow, The Court 

denied to ſet Coſts againſt Coſts. Ford againſt Miles, et e contra, 
Eaſter Term 1739, 


Honiwell again Blatchford. (Title Nonpros, &c.} 


Efendant moved for Judgment, as in Caſe of Nonſuit, pur- 

ſuant to the Statute, for want of Plaintiff's trying the Iſſue 
according to the Courſe of the Court, after a Treaſury Rule ob- 
tained by Defendant againſt Plaintiff for Coſts, for not proceeding to 
Trial according to Notice, and Coſts taxed thereon. Per Cur* : De- 
fendant ſhall not take both Remedies, but one only, at his EleCtion ; 
he hath made Choice of the one, and cannot now have the other. 
No Rule. Belfield for Defendant 3 Gapper for Plaintiff, 


Thruſtout, on the Demiſe of * ſon, againſt Wood- 
year, Eſq; and his Wife, Hoole, Alliſon and Hard- 
wick, in Ejectment. Hil. 16 Geo. 2. 


PON the Trial, Plaintiff obtained a Verdict againſt all the 
Defendants except Hole, who was found Not guilty ; Plain- 
tiff's Coſts were taxed upon the Pz/ea, and alſo Defeadant Haole's 
(at three Pounds.) Hoole applied to the Court, and obtained a Rule 
to ſhew Cauſe why he ſhould not be allowed a third Part of De- 
fendant's common Coſts, and all his extraordinary Colts : But upon 
ſhewing Cauſe, it appearing that the Allowance of Coſts was juſt, 
and that the Motion was a. mere Contrivance to charge Plaintiff's 
Leſſor with extraordinary Coſts, which were accrued on Account 
of all the Defendants, and not on the particular Account of Hool 
only, though the main Queſtion was determined in Plaintiff's Fa- 
vour, and though Hole was Tenant to Defendant V, and 

indempnified by him. The Rule was diſcharged with Colts. 

tor Hoole; for Plaintiff, | 
„„ K 2 | Turner 
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Turner aga7/} Horton. Eaſter 16 Geo. 2. 


HIS was an Action for ſeveral Sets of flanderous Words 

ſpoken by Defendant of Plaintiff in his Trade of a Baker, 
(: diz.) Turner will break before Chriſtmas; and I will lay a Wager 
of it; and ſuch like; and Jaid Special Damage, viz. that Charles 
Hedges refuſed to deal with him upon Credit, Plaintiff obtained a 
Verdict, Damages Two-pence. / And the Queſtion was, Whether 
Plaintiff ſhould have more Coſts than Damages, under the Statute 
21 Fac. cap. 15. ſet. 6? Per Cur”: Plaintiff can have no more Coſts 
than Damages; the true Diſtinction is, that where the Words are 
actionable in themſelves, without the Special Damage, that is a Caſe 
within the Act of Parliament, anc Plaintiff can have no more Coſts 


than Damages. But where the Words are not actionable in them- 


ſelves, but the Action is maintainable only with Reſpect to the Special 
Damage, then *tis a Caſe at large, and out of the Statute z and Plain- 


tiff, if he recovers any Damage, will be entitled to full Coſts. Where 


the Words are actionable, (as in this Caſe) the Special Damages 
are to be conſidered merely by way of Aggravation, and no Notice 
ought to be taken of them in the Verdict, which mult be generallh, 
Guilty or Not guilty. The Verdict was for Plaintiff on the fi Fr 
- fourth Sets of Words only, but that makes no Alteration, the 
Words, in this Caſe, being all equally actionable, as ſpoken of Plain- 


tiff in the Way of his Trade: Where the Words are not action- 


able, there the Special Damages are the Jet of the Action: and if 
the Jury find Defendant Guilty of ſpeaking the Words, and acquit 
him as to the Special Damages, the Verdict ought to be fo taken. 


0 8 £ 
Grey, Adminiſtrator, again Lockwood, in Trover. 
Trin. 16 x7 Led. 2. 
HE Converſion being in the Time of the Adminiſtrator, the 
Action might have been maintained by Plaintiff in his own 


Right; and after Judgment for (Defendant, the Court held that 
Plaintif muſt pay Coſts, 


Broadbent 


Broadbent againff Wilks, in Treſpaſs. 


Hough the Treſpaſs was confeſſed by the Pica, Plaintiff re- 
plied, and Iſſue being joined, on the Trial a Verdict was 
found for Defendant. Afterwards the Court gave Judgment for 
Plaintiff, notwithſtanding the Verdict, and a Writ of Enquiry of Da- 
mages having been exccuted, the Queſtion was, What Coſts ſhould 
be allowed Plaintiff on ſigning final Judgment? "The Court directed 
the Prothonotary to allow Plaintiff all the Coſts in the Cauſe, except 
the Coſts of the Trial. Prime for Plaintiff z Boztle for Defendant, 


Ogle, Executor, againſt Moffatt. Mich. 17 Geo. 2. 


Ty ULE for Plaintiff to pay Coſts for not proceeding to Trial 
at laſt Northumberland Aﬀſizes, according to Notice, diſ- 
charged. It appcaring that the Cauſe was entered with the Mar- 
ſhal, that one material Witneſs was ſerved with a Sulpœna, and 
could not attend, and another was diſabled by a Fall from his Horſe, 
Plaintiff hath made no wilful Default ; if he had, he muſt have paid 
_ Coſts, though he ſues as Executor. Prime for Plaintiff; Baztle for 


Defendant. 


Holdfaſt, on the Demiſe of Hatterſley, an Infant, 
_ againſt Jackſon. Trinity 17 & 18 Geo. 2. 


| FTER a former Ejectment brought in Banco Regis, a Caſe 
made, Argument thereon, and a Determination in favour of 
| Defendant, and Defendant's Coſts taxed, a new Ejectment was 
brought in this Court: Defendant obtained a Rule to ſhew Cauſe 
why Proceedings ſhould not be ſtayed till after Payment of Colts in 
the former Ejectment, which was made ablolute. The Courts of 
MWeſtminſter-Hall pay the fame Regard one for another, and con- 
ſider a former Ejectment in another Court as they do a former 
Ejectment in the fame Court. Salt. 255. Anonymous. Dye ex dint 
Ducheſs of Hamilton againſt Hatherley, 14 Geo. 2. in B. R. The fame 
Practice in Scaccurio. Besile for Defegdant; Skinner for Plaintiff. 


2 


3 Mitbourn 
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Milbourn again/? Reade. Trin. 17 & 18 Geo. 2. 


Eclaration in Treſpaſs, for aſſaulting, beating and wounding; 
Plaintiff, at the Pariſh of (A.) and alſo for obſtructing him 
in getting Coals, and for taking and carrying away Coals of Plain- 
tiff, and ſpoiling other his Coals there, and for break ing and pulling 
down a Standard and Roller of Plaintiff's, and tak ing and carrying 
away other Goods and Chattels of Plaintiff's there. Plea Not 
Quilty. On Trial Defendant found Guilty of all the Premiſſes, ex- 
cept taking and carrying away the Goods and Chattels ; Damages 
5s, Coſts 55s. and as to taking and carrying away ſaid Goods and 
Chattels, Not Guilty. No Certificate by the Judge that the Afﬀault 
and Battery was ſufficiently proved, or that the Freehold or Title 
of Land came chiefly in Queſtion, ſecundum Stat* 22 & 23: Car. 2, 
cap. q. ſc. 155. and for Want thereof, after Prothonotary had 
taxcd Plaintiff full Coſts, Defendant obtained a Rule to ſhew Cauſe 
why ſaid Taxation ſhould not be ſet aſide; which Rule, after hear- 
ing Counſel on both Sides, was diſcharged by the Court. 

Held, agreeably to the uniform Determinations of the Courts at 
Weftminſter, almoſt ever ſince faid Sat” 22 C 23 Car. 2. That 
no Action is e vithin that Statute but of Treſpaſs 
Duare clauſum frigits and of A ſſault and Battery; in all other per- 
fonal Alon, a Plaintiff who recovers Damages, though under 406. 
(except Actions for ſcandalous Words, which are governed by a 
particular Law) is intitled to full Coſts by the Statute of Gloucęſter, 
without the Aid of a Certificate under ſaid Stat? Car. 2. unleſs de- 
prived of that Benefit by a Certificate according to the Statute 
43 Eliz. cap. b. ſect. 2. Lord Chief Juſtice Willes paid no Regard 
to the Spoliation or Aſportation of Chattels; he quoted Venn againſt | 
Phillins, Sali, 208, Thompſen againſt Berry, C. B. Paſch. 7. Geo. 2. 
Mr. Juſtice Alney was of the ſame Opinion. Mr. Juſtice Burnett 
differed in that Reſpect; he apprehended one Part of this Verdict 
(che Aſſault and Battery) to be within, and the other Part (the Treſ- 
paſs as to the Spoliation of perſonal Chattels) to be out of ſaid Stat. 
Car. 2. but as Plaintiff might have brought ſeparate Actions, and 
poſſibly have recovered full Coſts in each for the Aſſault and Battery, 
with a Certificate, and for the Spoliation of Chattels, without a 
<2 he is, by joining both together, leſs vexatious to De- 


ndant. Plaintiff is intitled to Colts in this Action, as he would 
have 
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have bern in 2 ſeparate Action for the Spoliation or Aſportation of 
Chattels only. In this Caſe, as the Treſpaſs is laid generally at the 
Pariſli of FR) and not in any particular Cloſe of Plaintiff, the Title 
of Land could not come in Queſtion. Lately againſt Fry, Camyns 
Rep., 19, 20. Action for breaking Plaintiſf's Cloſe, and cutting and 
carrying away his Corn there, Defendant found Guilty of breaking 
the Cloſe, and cutting the Corn, but as to the carrying away Not 
guilty; Damages inc fey 405. no Certificate, The Court refuſed to 
give full Coſts for Want of a Certificate, becauſe the Treſpaſs found 
was within the Statute ; but after ſeveral Debates, the Court inclined 
to be of Opinion to have given full Coſts, if beſides breaking the 
Cloſe and cutijng the Corn, Defendant had alſo been found Guilty 
of carrying away the Corn, which would have made that Caſe pa- 
rallel to the preſent ; for then the Jury would have found one Tres 
paſs within the Statute, and another Treſpaſs out of the Statute, 
Inne for Defendant ; Draper and Bootle for Plaintiff. 


Mitchell, Widow, ava? Vounghuſband. Mich. 18 
Geo. 2. 


C TION for Words (Special Damage laid, by which Plain- 

tiff loſt her Marriage.) General Verdict for Plaintiff, Da- 
mages Two Pence. Rule abſolute, that Plaintiff ſhould have full 
Coſts, the Words themſelves not being actionable, but only as they 
are coupled with the Special Damage, Bootie for Plaintiff; Prime 
for Detendant. 


Waite againſ Smales, ex parte Exec Def.  Hul. 18 
Geo. 2. 


RIT of Enquiry by Conſent, directed to be executed before 
a Judge at the Aflizes, not entered with the Marthal. Af- 

ter the other Buſineſs done, thera was Time to execute this Writ ; 
Plaintiff had given Notice of executing it on a particular Day, du- 
ring the Aſſizes at Vr; Defendant's Executors applied for Colts, 
which were denied, Plaintiff is not in fault. This Caſe is not 
with the Rule concerning Records of N privs, The Judge here- 
in is no more than an Aſliitant to the Sheriff, to whom the Writ is 
1 | directed. 
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directed. The Notice ought to have been 1 Notice for 2 
particular Day is void. * and Bzotle for the Executors. 


Harper againſt Sherrard. Hilary 20 Geo. *. 


Efendant having pleaded his Diſcharge under the inſolvent 

Debtors Act, and having obtained Judgment, was intitled to 
treble Coſts under the Statute ; the Queſtion was, From what Time 
ſuch Coſts ought to be computed ? A Rule by Conſent was entered 
into, that the Defendant ſhould have treble Coſts from the Time of 
his Plea. Draper for Defendant ; Bootle for Plaintiff. 


Greenhow agarn/t Ilſley and others. Eaſter 21 Geo. 2. 


HE Plaintiff declared, that he was poſſeſſed of and in an 

ancient Meſſuage and divers Acres of Land cum pertin', in 
Sandhurſt m' Berks, and by Reaſon thereof he had, and of Right 
ought to have, Common of Paſture for all his ee Cattle 
lewant and couchant upon his ſaid Meſſuage and Lands, in a cer- 
tain Common or Waſte called Sandhurſt Common, every Year 
at all Times of the Year, except upon and from the 10th of 
June until and upon the 10th of Fuly ; ; but Defendants, to hinder 
and deprive him of his faid Common of Paſture, cut and dug 


Turf, (viz.) 100 Cart Loads of Turves in twenty Acres of the 


Soil of that Common, and took and carried away the Turves there 
cut and dug, whereby the Plaintiff could not have and enjoy his 
Common of Paſture in ſo large, ample and beneficial Manner as 
he ouzht to have done, but loſt the greateſt Part thereof. He alſo 
declared in like Manner with Reſpect to Common of Turbary. ; 
Defendants Pleas. The Defendants, by Leave of the Court, plead 
three Pleas, viz. firſt, Not guilty ; ſecondly, as to the firſt Count, 
that Adam Williamſon, Eſq; is ſeiſed of the Manor of Sandhurft, in 


bis Demeſne as of Fee, and that Defendants, as his Servants, and by 


his Command, cut and dug the Turves in the firſt Count mention- 


ed, then growing and being in the Loews in quo, as being in the ſe- 


veral Soil and Freehold of the ſaid Adam Williamſon, and took and 
carried away the ſame for the Uſe of the ſaid Alam MWilliumſan; 
thirdly, the like Plea as to the ſecond Count, 

New 


— 
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New Aſianment. As to the ſecond Plea, the Plaintiff, by a new 
Aſſignment, ſays, that he ought not to be barred from having his 
Aktion, becauſe that the 100 Cart Loads of Turves wientiohed 3 in 
the firſt Count, were 100' Cart Loads of Turves cut and dug for 
Sale, and fold, taken and carried away, and were other 100 Cart 
Loads of Turves than the 100 Cart Loads mentioned in the Plea to 
be cut, dug, taken and carried away for the Uſe of the ſaid Adam 
Williamſon Jud congludes with an Averment ; and inaſmuch as the 

Defendants have not anſwered the cutting, digging and carrying 
away the Turves newly affigned, the Plaintiff prays Judgment, and 
his Damages; and replies in like Manner to the third Plea, 

Plea to the new Aſſienment, As to the Treſpaſſes, &c. as to the 
Turves firſt and ſecondly anew aſſigned to be cut and dug for Sale, 
and ſold, taken and carried away, ths Defendants ſay, that the ſaid 
Adam IWilliamſon long before the Time when, &c. was, and ſtill is, : 
ſcifed in his Demeſne as of Fee of and in the Manor of Sandhurſt, 
and being ſo ſeiſed before the Time when, c. viz. on the 27th 
Ofliober 1735, he gave and granted to one Thomas Solmes, in his 
Life-time, Licence and Liberty to cut and dig Turf and Peat for 
Sale, from and off the faid Place called Sandburſt Common, in which, 
Sc. and to take and carry away the ſame, and to fell and diſpoſe 
thereof, for his own Uſe and Benefit, at his own Will and Pleaſure, 
to hold the ſaid Licence and Liberty from Michaelmas then laſt paſt | 
for 9g Years, in Caſe the faid Thomas Solmes ſhoutd ſo long live 
by Virtue of which Licence and Liberty the Defendants, after the 
granting of the ſaid Licence, and during the Life of the ſaid Thomas, 
Viz, on the 1 Hay 1743, and at divers other Days and Times be- 
tween that Day and the 24th of November in the ſame Year, on 
Which Day the ſaid Thomas died, (except within and during the 
Times above excepted) as Servants of the ſaid Thomas Solmes, and 
by his Command, entered into the ſaid Places, in which, &c. in or- 

der to cut and dig Turves there, for the Purpoſe e and then 
and there cut + dug the ſaid Turves firſt anew aſſigned, and alſo 
the Turves ſecondly a and took and event away, and 
delivered the ſame to and for the Uſe and Benefit of the ſaid Thomas 
Solmes, as it was lawful for them to do; which ſaid Turves were 
afterwards ſold by the ſaid Thomas Solmes, by Virtue of his Grant 
and Licence aforeſaid ; which are the fame Treſpaſſes, &c, above 
anew aſſigned; and concludes with an Averment, 


Demurrer, "To this the Plaintiff demurs, 
Fender 


g 
{ 
ö 
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Foinder ix en, And the Defendants join in Demur- 


rer. 


On the Demurrer the Plaintiff had Judgment, but on the Trial of 
the Iſſue joined upon the Not guilty, the Plaintiff was nonſuited. 

Prothonotary Coke having a Doubt as to the Taxation of Coſts 
for the Plaintiff on the Demurrer, in Eaſſer Term 21 Geo. 2. 
Plaintiff moved the Court, and obtained a Rule for the Defendants 
to ſhew Cauſe why Coſts of the two Pleas pleaded by the De- 


- fendants, which on a Demurrer joined were judged inſufficient, 


ſhould not be given for the Plaintiff; and the Taxation of the De- 
fendants Coſts of the Nonſuit was ordered to be ſtayed till the 


Court ſhould otherwiſe order. 


Aſter hearing Counſel on both Sides, and after a Conſultation with 


all the Judges, (amongſt whom was ſome Diviſion in Opinion) the 


Court in Hilary Term 22 Ges. 2. ordered, that it be referred to the 
Prothonotary to tax the Plaintiff's Coſts of the Demurrer joined 
between the Parties, according to the Act of Parliament made in 
the fourth Year of the Reign of her late Majeſty Queen Anne, in- 
tituled, An Act for the Amendment of the Law, and the better Advance- 


ment of Fuſtice ; and that ſo much as ſhall be thereon allowed, be 
_ deducted out of the Sum that ſhall be allowed the Defendants for 


their Coſts in this Action. Prime and Belſield for Plaintiff ; Skin- 
ner for the Defendants. | | | | 


Fyſon nes" Cooke and others, in dee. Mich. 


22 Geo. 2. 


Efendants having obtained an Order to amend their Avowry 

on Payment of Coſts; Noyes, Defendants Agent, after Plain- 

tiff's Death, which he knew not of, paid 57. 115. 64. Coſts, taxed 

on the Amendment, to Llyd, Plaintiff's Agent. The Judges i in the 
Treaſury ordered the Money to be repaid. 


Malton, who as well &c. againſt Aclam and others, 
in Prohibition. 


FT ER a i Verdi for Defendant as to Part, the Queſtian 


Was, W.“ hether he ſhould be allowed Colts, purſuant to Stat. 
Il ll, 
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Mill. 3. or not? In Quare Impedit, if Defendant has Judgment, a 
Writ is awarded to the Biſhop; in Replevin, a Writ of Retorn' Ha- 
lend; and Coſts are given to the Avowant in ſome Caſes by Stat. 
21 len. 8. in Prohibition by 4 Fac. 1. a Conſultation is given, and 
ſince the Statute V. 3. Coſts, &c. if Verdict, &c. pals againſt Plain- 
tiff. Rule that Judgment be entered for a Conſultation as to Part, 
and for Coſts, The Poſtea was agreed to be altered, with Reſpect 
to finding that Plantiff proceeded in the Spiritual Court after the 
Writ of Prohibition delivered to him, which is material, Bootle for 


Defendant , Far far Plaintiff, 


Poole againſt Boulton and others, in Trover. Hil. 22 
Geo. Be 


N the Trial, Plaintiff obtained a Verdict againſt one of the 
Defendants, but the two others were acquitted, Prime 
moved on Behalf of the two Defendants found Not guilty, for Coſts, 
Denicd. This is an Action of Treſpaſs on the Cafe, and not within 
the Statute 8 NV. 3. giving Coſts to Defendants acquitted in 


Treſpaſs, Sc. 


Lomax, Eſquire, against The Biſhop of London, Creſ- 
pin, Clerk, and Cooke, Be in D Impedit. 
Same Term. 


HE Biſhop's Plea was, No Claim but as Ordinary; Judg- 
ment paſſed againſt Defendant Cote for Non- appearance on 
a Diſtringas, An Iſſue between Plaintiff and Defendant Creſpin 
on the Right of Preſentation, was tried, and a Verdict found for 
Plaintiff, Afterwards a Writ of Enquiry was .awarded as to 


Matters (omitted at the Trial) viz. firſt, Whether the Vicarage 


was full? ſecondly, If full, at whoſe Preſentation; and how 
much Time is elapſed ſince it laſt began to be vacant ? and thirdly, 
The true Value of the Vicarage by the Year? By the Inquiſition 
it was returned, That the Vicarage was full of the Defendant 
Daniel Creſpin, on the Preſentation of the King; that it began to 
be vacant 26th Ju, 1746, on the Death of 7% Romney, Clerk; 

Value by the Year 1201. Draper for Plaintiff moved for Coſts, 


Damages being given by the Statute of Veſiminſter 2, and by 


* reer 
— _ 
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the Statute of Gloucefler, Cofts in all Caſes where Damages. He 
quoted Holl againſt Holland, 3 Lev. 35, and Skinner 25. Rule was 
made to ſhew Caufe, which was afterwards diſcharged. The Sta- 
tute of Glouce/ler, 6 Ed. 1. relates to Caſes at Common Law and 
Statutes antecedent, The ſubſequent Statute of /eftminſter 2. 

13 £4. I. creates Damages in Quare Impedit, where there were 
none before at Common Law, (doth not add to Damages that were 
recoverable before) gives two Years Value, where the Turn is loft 
by Laches, if not, and Living full, Half a Year's Value, Mich. 

10 James 1. Pinfold's Caſe, 10 Cike, where Damages are creat- 


eds, (none before) no Coſts; where the Damages are additional, 


Coſts. 1 Jones, Sir Thomas, 234. Kelway 26. a Skinner is miſ- 
taken, he refers to two Caſes in Cie which don't warrant him. In 
Quare Impedit the King has no Damages, becauſe he is not within 
the Statute of Meſiminſter. Hab. 23. If Writ of Error, Coſts 
per Stat. Hen. 7. no Coſts in any other Inſtance, Skinner for De- 
fendant Creſpin, | 


Jones againſt Davies and his Wife, in Treſpaſs and 
Aſſault. Eaſter 22 Geo, 2. 


Efendants had pleaded to two Aſſaults, &c. laid in the Decla- 

ration, ſeveral Matters, by Leave of the Court, viz. an Ac- 

cord with Satisfaction by the Huſband; That what the Wife did was 
in Aid of her Huſband ; Not guilty; and S Afault demeſne. 

Trial the Verdict was on the two firft-mentioned Pleas for the De- 


fendants, Reſidue for Plaintiff, without any Damages; no Certi- 


ficate from the Judge, that Defendants had probable Cauſe to 
plead the two laſt-mentioned Pleas. The Court thought they had 
no diſcretionary Power, but are bound by the Statute 4th Qu. Anne, 
as the Judge has not certified. Rule abſolute, that Plaintiff have 
Coſts occaſioned by the two later Pleas, and that the ſame be de- 
duced out of Coſts allowed Defendants, Skinner for Plaintiff; 
Belfield for Defendants. Ep 


Moorhouſe againſt Barham. Hilary 23 Geo. 2. 
Efendant had obtained a Treaſury Rule for Taxation of 
Plaintiff's Attorney's Bill, at Peril of Coſts, On Plain- 


tiff's Application to the Court to diſcharge the Treaſury Rule, 
| | 4 the 
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the Court ordered the Bill to be taxed as between Attorney 
and Client, at Peril. of Coſts, Poole for Plaintiff ; Bootle for De- 


fendant. | 


Cremer again; Dent. Eaſter 24 Geo. 2. 


OUR lſſues were joined on four ſeveral Pleas in Bar to an 
Avowry, three of which were found for the Plaintiff, and the 
fourth for the Defendant. The Judge before whom the Iſſues were 
tried not having certified, under the Statute 4 Queen Anne, That 
Plaintiff had probable Cauſe to plead the fourth Plea in Bar ; De- 
fendant moved for Coſts as to the fourth Plea, and obtained 
a Rule to ſhew Cauſe. The Judge, after the Motion, and before 
_ Cauſe ſhewn, certified in Plaintiff's Favour ; whereupon the Rule 

was diſcharged, and Plaintiff ordered to pay Defendant Coſts of the 
Application, f 
N. B. The Certificate is not required by the Statute to be made 

in Court at the Trial. Prime for Plaintiff ; Poole for Defendant. 


Yates againſt Gun and his Wife. Mich. 25 Geo. 2. 


FTER Iflue and Demurrer joined, Plaintiff proceeded to try 
the Iſſue, and recovered a Verdict; afterwards the Demurrer 
was argued, and the Court gave Judgment thereupon for Detendant. 
Plaintiff moved for Coſts of the Trial. The Court ordered the 
Prothonotary to tax Coſts on both Sides, and that Plaintiff's Coſts 
of the Trial be deducted out of Defendant's Coſts, if Defendant's 
Coſts exceed Plaintiff's ; if Plaintiff's Coſts exceed Defendant's, 
Defendant to pay Plaintiff's Exceedings, Poole for Plaintiff ; Bootle 
for Defendant. | 


Bligh and another, Executors, againſt Cope. Mich. 
| 25 fed; 24 


Des 3 to Plaintiffs Action his Diſcharge as a 
Fugitive, under the inſolvent Debtors Act 16th George 2. 
Plaintiffs not content with Judgment and Execution as to future 


Effects, to have Execution — Defendant's Perſon, replied 
and 


* 

* 
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and took Iſſue, that Defendant was not a Fugitive beyond the 
Seas within the Statute; and on Trial a Verdict was found for 
Defendant ; whereupon Prime, for Defendant, moved for Treble 
Coſts, purſuant to ſaid Statute ; which Statute doth not in Words 
extend to Executors ; the Diſcharge was obtained in 1743, ſub- 
ſequent to Teſtator's Neath ; and Plaintiffs the Executors were 


ſummoned, and had an Opportunity of controverting the Fact at the 


Seſſions. The Setjeant inſiſted, That though this Action could 
not have been ſupported. by Plaintiffs in their own Right, with- 
out ſuing in the Capacity of Executors, yet as they have made 
themſelves Principals, by putting in Iſſue a Fact which happened 
fince the Teſtator's Death, they have made ; themſelves liable, 
and ought to pay the Treble Coſts. A Rule was made to ſhew 
Cauſe; which was afterwards diſcharged, on hearing Milles and 


Agar for the Plaintiffs. The Court held, that the Rule, as to Fu- 
gitives and inſolvent Debtors, muſt be the ſame ; that if the Exe- 


cutors are liable to any, they are liable to Treble Coſts; but the 
uniform Conſtruction of Law has conſtantly been, that where an 


Executor can bring the Action in his own Right, and yet brings it 


quatenus Executor, there, if he fails, he ſhall pay Coſts ; but if he 
could not bring the Action otherwiſe than guatenus Executor, 
though he fails, he ſhall pay no Coſts. Executors have been ex- 
cuſed from Coſts, becauſe they are obliged to get in the Teſtator's 
Effects, and cannot be ſuppoſed to be quite cogniſant of his Rights; 
they act in autre Droit; the Cauſe of Action aroſe in Teſtator's 
Life-time ; this Act is not diſtinguiſhable from Conſtructions of 
former Statutes; an Executor is not conſidered as a Plaintiff, but 
as a Repreſentative. There has been a like Determination in the 
Court of King's Bench, where the Defendant applied for Double 
Coſts on the Mint Act. Hitchcox, ä againſt Cale, Mich. 
13 George 2. 


Tiffin againft Glaſs. Hil. 25 Geo. 2. 


HIS was an Action for ſlanderous Words; ſeven Sets 

were put into the Declaration; the firſt Set as follows, 
He (Plaintiff) has done ſuch Things as I (Defendant) could bw 
him for, if the Truth was known ; the following Sets were of 
like Import. *Twas laid, that Plaintiff was a Blackſmith by 


Trade, and that Philip Parker Senior and Philip Parker Junior, 
| | _ two 


Kenn Ne. 


two of his Cuſtomers, by Reaſon of publiſhing the Words, had 
diſcontinued to deal with him as before. Verdict was found for 
Plaintiff, as to the firſt Set of Words, Damages 1 5. as to four other 
Sets, Defendant was found Not guilty ; but as to the remaining two 
Sets, and the Special Damage, no Finding of the Jury appeared. 
The Queſtion was, Whether Plaintiff ſhould have Coſts de incre- 
ments, or no more Coſts than Damages ? 

Per Curiam: In Turner againſt Horton, Eajter 16 Geo. 2. all 
the Caſes relative to this Point were taken into Conſideration. 
Where Words are of themſelves actionable, the Special Damage 
makes no Alteration, except by way of Aggravation ; where Words 
are not in themſelves actionable, the Special Damage is the Jet of 
the Action. Anciently, perhaps, when Words were taken in mi- 
tiori ſenſu, theſe Words might not be thought actionable ; but in 
later Times it has been otherwiſe adjudged, for Preſervation of the 
Peace; and becauſe Words are to be legally underſtood as the By- 
ſanders, and all the World underſtand them. Theſe Words ſeem 
rather to be aRionable than otherwiſe. The Court cannot preſume 
that the conſequential Damage was found. Though no Motion 
has been made in Arreſt of Judgment, yet had it been plain that the 
Words were not actionable ; the Court ought not to give Judg- 
ment ; but where *tis not plain, and the Court incline to think the 
Words actionable, Judgment ought not to be ſtayed. Where, on 
Trial, Words plainly appear not to be actionable, and no Special 
Damage interferes, Plaintiff ought to be nonſuited, that Defendant 
may have Coſts, which in Arreſt of Judgment he cannot have. 
The Court will not refine on a good Statute 21 Fac. c. 16. againſt 
its obvious Intent. Rule to ſhew Cauſe why Plaintiff ſhould not be 
allowed Coſts de increments diſcharged, Prime for Plaintiff; Agar 


for Defendant. 


Barrowclough ag Webſter and Smith, in Aſſault 
and Battery. Faſter 25 Geo. 2. 


OTH Defendants plead Not guilty ; and Defendant Mebſter, 
by Leave of the Court, pleads alſo Son Aſſault demeſne, Ver- 
dict for Plaintiff againſt both Defendants on the Not guilty, and for 
Defendant Welter on the Son Aſſault; Damages as to Smith s. 
Two Certificates were ſigned on the Record of NViſt prius by the 


Lord Chief Baron, who tried the Cauſe; one, that the Aſſault and 
| Battery 


VJ 
Battery was ſufficiently proved; the other, that there was a pro- 
bable Cauſe for making Webſter a Defendant. Webſter moved for 


Coſts on Stat. 4 Ann. which doth not extend to this Caſe; nor Star, 
9 Will. 3. as held by wo Court. Coſts denied. Prime for Mebſter. 


Bright againſt Jadkfon and others, in Replevin. Trin. 
25 & 26 Geo. 2. 


Laintiff had pleaded, by Leave of the Court, two ſeveral Matters 

in Bar to the Avowry, by way of Preſcription for Right of 
Common, c. And on one of the Pleas the Fact was found for 
him; but there being no Certificate from the Judge who tried 
the Cauſe, that Plaintiff had probable Cauſe to plead the other Plea, 
Defendants moved for Coſts occaſioned thereby, purſuant to Sa, 


4 Qu. Anne. The Queſtion was, Whether theſe Proceedings are 


within that Statute or not? The Avowant in Replevin is omitted in 
the Words of the Statute. Rule to ſhew Cauſe why Plaintiff ſhould 
not pay Coſts, enlarged. Prime for Defendant ; Poole for Plaintiff. 


Gregory ggainſi Dormer. Mich. 26 Geo. 2. 


HIS was an Action for ſeveral Treſpaſles, (inter aÞ) a Treſ- 
paſs in Stock Orchard and Rye Cloſe, with Cattle, and bruiſ- 
ing, preſſing and ſpoiling Plaintiff's Apples, (viz.) twenty Buſhels 
of Apples there found. The Cauſe had been tried in Glouceſterſhire 
by a Special Jury of Gentlemen, who found for Plaintiff as to the 
particular Treſpaſs aforeſaid ; Reſidue for Defendant, The Queſ- 
tion was, Whether Plaintiff ſhould be allowed full Coſts, or not? 
Court diſcharged Plantiff's Rule to ſhew Cauſe why he ſhould not 
have full Coſts. The Apples, for ought that appears by the Decla- 
ration, might be growing, though not laid to be ib idem creſcen', but 
ibidem invent', The Jury had the Merit of the Cauſe before them; 
the Action appears to be frivolous, by the ſmall Damages they gave. 
Willes and Pazle for Defendant j Draper and Hayward for Plaintiff, 


Scoffin 


Cos xe. 


Scoffin againſt Robinſon, in Treſpaſs. Eaſter 26. 
Geo. 2. | 


Dlaintiff, at laſt Aſſizes for Kent, recovered a Verdict againſt. 
Defendant; and at the ſame Aſſizes, in an Ejectment, on 
the Demiſe of Robinſon (Defendant in this Action) againſt Scoffire 
(Plaintiff in this Action) Plaintiff recovered a Verdict. No- 
binſon applied to have the Coſts he was intitled to, ſet off and 
deducted out of the Coſts to be allowed Scoffin. Rule for that 
Purpoſe made abſolute. JYilles for Defendant ; Poole for Plaintiff. 


Mordecai againſt Nutting and others, in Treſpaſs, &c. 


[Omitted in Mich. 23 Geo. 2.] 


Laintiff ſues four Defendants, gets a Verdict againſt one, and 

the other three are acquitted. On an Affidavit that Plaintiff 
is an itinerant Jew and poor, Defendants who were acquitted | 
obtained a Rule to ſhew Cauſe, why their Coſts ſhould not be 
deducted out of what Prothonotary ſhould allow Plaintiff for 
Coſts againſt that Defendant who was found guilty. On ſhew- 
ing Cauſe the Court declared the Motion to be unprecedented, 
and diſcharged the Rule. Prime for Plaintiff; Leeds for Defen- 


dants. 


Ov ſton gainſt O Bryan. Trin. 27 & 26 Geo. 2. 


8 


Efendant paid Money (about 37 /.) into Court on the com- 
mon Rule; Plaintiff proceeded to Trial, and recover- 

ed a larger Sum, and afterwards became a Ba krupt; the Aſ- 
ſignees of Plaintiff's Effects under the Commiidon, moved to 
have the Money paid out of Court to them; whict was oppoſed by 
Mr. Ward Plaintiff's Attorney, who ſubmitted Vſkether he who 
had been the Inſtrument of recovering the Verdict, oughit not to 
be firſt paid his Bill of Colts? Rule to refer Hurd's Bill to the 
Prothonotary to be taxed, Ward to allow 7 1. 4 5. received by him 
of Plaintiff in Part, and then to be paid out of the Mons in 
L | Court, 
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Court, Reſidue to be paid the Aſſignees. Prime for Ward; Poo 45 
for the Aſſignees. | f 


Roberts again Biggs and others. 


 ULE made abſolute, That Proceedings on final Judgment 
ſigned in this Cauſe be ſtayed, and that 17 J. 11s. Damages 

and Coſts thereby recovered he allowed to Defendant Biggs, to- 
wards Payment of the larger Sum of Money recovered in an 
Action brought by him R againſt Roberts, wherein Defendant 
[ Roberts] having been arreſted by one Richard Bellamy, John 
Bradley Junior, and George Smithurſt (as Bellamy's Aſſiſtants) for 
411. 25. O d. upon Promiſe, was reſcued by his Wife and one 


George Platts his Brother in Law, and thereby made his Eſcape 
to his own Houſe ; Plaintiff and the Officers purſued but could 


not retake him, Defendant abſconding, Plaintiff ſucd out Procets 
of Outlawry, Defendant appeared to the Exigent, and the Cauſe 
being at Iſſue was tried at Nottingham Spring Aſſizes 1754, where- 


in Pla ntiff recovered for Damages and Coſts 701, 105. od. Re- 


berts brought this Action aga 1 Biggs, Bellamy and Bradley, in 
Freſpaſs, for that they (together with Smthur/?} broke and entered 
his Houſe, and diſturbed Hh and his Family inhabiting therein; 
which Cauſe being at Iſſue was alſo tried at ſaid Spring Aſſizes, 
and the Jury gave Plaintiff 1s. Damages. Mr. Juſtice Birch, who 
tried the Cauſe, certifying, that the Treſpaſs was wilful and ma- 
licious, Plaintiff Reberts became entitled to his Colts, which Da- 
mages and Coſts amounted to 17, 11s. 0d, ⸗Milies for Defend- 
arts; Prime and Poole for Roberts. 


Bright again Jackſon, in Replevin. Fl. 28 Geo. 2. 


HE Avowant applied, under the Stat. 4 Q. Anne, for the 
Amendment of the Law, for Colts; ſome of the Iſſues 
Joined on ſeveral Pleas in Bar to the Avowry pleaded by Leave 
of the Court being found for him, and no Certificate by the Judge 
that ſuch Plcas were material, the Word [ Avowant] happens, to 
be omitted. in the Stat. though the Words [Defendant, Tenant, 
and Plaintiff,] are inſerted; an Avowant is in the Nature of a 


Defendant, and plainly within the Meaning and Intent ef the 


Statute, Rule abſolute, that Prothonotary ſhall tax Ayowant's 


3 Colts 


| Colts; fe. "> 2 THY 
Cofts on the Plea found for him, and that the ſame be deducted 


out of Colts allowed Plaintiff, Pri ime for Avowant ; Willes and 
Poole for Plaintiff, | 


/ 


Faſt againſt Nonelly, in Replevin. The ſame Caſe, 
Goodright on Demiſe of Larmer against Searle, in 
Ejectment. 


PON Affidavit of Death of the Leſſor of Plaintiff, a Rule 

was made, That Plaintiffs Attorney ſhould ſhew Cauſe 
why Proceedings ſhould not be ftayed till ſome Perſon gives Secu- 
rity for Defendant's Coſts, if any ſhall be adjudged to him. The 
Court, upon hearing Counſel on both Sides, thought Security ought 
to be given, and thereupon Mr. Limbrey Plaintiff's Attorney un- 
dertaking for Payment of ſuch Coſts, the Rule was diſcharged. 
 Hewilit for Defendant ; Poole for Plaintiff's Attorney. 


Barker Eſquire, and Cooke Eſquire, againſt the Biſhop 
of London, Lomax e and Bellamy Clerk. In 


quare impedit. 


Bill of Coſts delivered by Mr. Coo/ing as Attorney for De- 
fendant Bellamy, amounting to 165 J. 156. having, at the 
- Inſtance of Defendant Bellamy, been referred to Mr. Prothonotary | 
Megg to be taxed, and leſs than a fixth Part, viz. 25 J. 135. 10 d. 
having been deducted on Taxation, Cooling had moved for Coſts 
of the Taxation, and the Rule for thoſe Coſts was drawn up ab- 
folutely. Defendant Bellamy applied to diſcharge that Rule ; and 
upon hearing Counſel on both Sides, the Court e the 
former Rule, as unprecedented ; it ſhould have been drawn up to 
ſhew Cauſe, not abſolutely ; but a new Rule was made, Oberlin 
Detendant Bellamy to pay Cooling Coſts of the Taxation. By 
Stat. 2 Geo. 2. if a ſixth Part of an Attorney's Bill be deducted, 
the Court are not left to their Diſcretion, but are obliged to award 
Colts of the Taxation againſt the Attorney; where a fixth Part is 
not deducted, the CHMurt are left to their Zifcretion. . The Statute 
is a good Guide, what it qirects in one Caſe ſeems to be a rizi.r 
Role} in the other; ever ſince tue Statute, Coſts of Taxation "IE 

L 2 be. 


been reciprocally given to the bw 1 and to the Attorney, 
as a ſixth Part has, or has not, been taken off. Pri ime for Defen- 
dant 8 3 Draper for Ccling. 


Liyyd Eſquire, againſt Winton, i in Replevin. Mich, 
29 Geo. 2. 


Laintiff declared for taking and 3 an Ox; Defendant 


avowed the Taking as a Seizure for a Heriot Cuſtom, (claim- 
ing no Right to diſtrain.) After a Nonſuit Mr. Prothonotary 
Cooke had allowed Defendant double Coſts, taking the Caſe to be 
within the Stat. 11 Geo. 2. giving Avowants double Coſts; Plain- 
tiff moved that the Prothonotary might review his Taxation. Rule 


for that Purpoſe made abſolute. The Avowry not being for taking 
the Ox as a Diſtreſs is out of the Statute ; for Heriot Service, Cat- 


tle, Sc. are diſtrainable, for Heriot Cuſtom not. Poole for Plain- 
tiff; Wilſon for Defendant. 


Seed againſt Wolfenden, in Prohibition. IIII. 29 


Geo. 2. 


T was at Defendant's Inſtance made Part. of the Rule, whereby 
a Writ of Prohibition was granted, That Plaintiff ſhould declare 
in Prohibition ; Defendant afterwards demanded a Declaration, and 


| threatened a Nen Pros for want thereof; whereupon Plaintiff's Agent 


prepared a Declaration; when 'twas ready he was told by Defend- 
ant's Agent that he need not deliver it ; but as he had been at the 
Trouble and Expence of preparing a Declaration, Plaintiff's Agent 
delivered the ſame to Defendant's Agent, and called for a Plea: 
Defendant pleaded nothing to the Merits, but only that he did not 
proceed in the Spiritual Court after the Prohibition, gave a Rule to 
reply, and demanded a Replication; whereupon Plaintiff applied to 
the Court, and obtained a Rule for Defendant to ſhew Cauſe why 


he ſhould not pay Plaintiff's Coſts of the Proceedings in Prohibition; 


which Rule was now made abſolute. The Court looked upon the 
Plea to be a ſham nugatory Plea, not being to the Merits of the 


3 Cle; the Allegation that Defendant has proceeded contrary to the 


Prohibition, is and muſt be put into every Declaration of this Kind, 
but 
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but whether he has ſo proceeded or no, is totally immaterial, The 
Stat. 8 & g Will. 3. Ch. 10. Se. 3. gives Colts after Plea or De- 
murrer, but this 1s not a Plea within the Statute. Prime for Plain- 
tiff; Poole for Defendant, 


Lloyd againſt Day. Trin. 32 & 33 Geo. 2. 


Wo Counts in declaration for ae Treſpaſſes in different 
Places, Defendant pleaded ſeveral Juſtifications, and on Trial 
all the Iflues were found for Defendant, except an Iſſue on Not 


guilty to the Novel Aſſignment which was found for Plaintiff, Da- 


mages 14. Coſts 1d. On Plaintiffs Application for the Poſtea it 
was ordered to be delivered to him, and he was ordered to bring it 
into Court; after Paſea brought in, Defendant obtained a Rule to 
ſhew Cauſe why Prothonotary ſhould not Tax his Cofts oa the 
Iſſues found for him. Upon hearing Counſel on both Sides, the 
Court held that Defendant was not entitled to Coſts, and that Plain- 
tiff could have no more Coſts than Damages. The Plea of Not 
guilty's being to the Novel Aſſignment makes no Difference. Nares 
and SOR for the Defendant 3 Hew:tt for the Plaintiff, 


Thruſtout on the Demiſe of Wilſon, D. D. againſt 
Foot, Widow and others, in Ejectment. Eaſter 33 
Geo. 2. 


Verdict at the Aſſizes was found for Plaintiff againſt Defendant, 
Fort, Widow, who on the Trial appeared, and confeſſed Leaſe, 
Entry and Ouſter, the other Derendants did not appear, and confeſs, 


thereupon they according to the uſual Practice in ſuch Caſe were 


found Not guilty. Plaintiff obtained Leave of the Court to take out 
Execution, i. e. a Writ of Habere facias Paſſeſſionem on the Judgment 
againſt the Caſual Ejector as to them, and got his Colts taxed on the 
Poſtea, for which Coſts he thereby could only have Remedy againſt 
Defendant, Foot, Widow. He then moved, that Prothonotary ſhould 


Tax his Coſts againſt Defendant, Geedere Fat, Clerk, (one of the 


Defendants who did not appear and confeſs) on the common Rule 
by Conſent entered into for him, whereon a Rule was firit made to 


ſhew/ Cauſe, and now abſolute, ANares for Plaintiff; Hletuitt for 


Defendant Gocders Hoct. | 
| L 3 | w nieht 


vo? ww * 
* < RH 
5 $245 266% 2 


ä 
* 


— 


© _— 
> 1 


— —„— 9 
6 N 


* 
—— 


+ 3.1; alt 
N £40 
ey #- 


+ N. 


HLH 


2. 


— Wes OE 


RIDE -— - — 
Ne 
m— N * 8 — N 
% e * . ＋ 8 1 Be EY 8 2 2 
n 5 F r L 
— — 


2 
SIS 


—— * — OR 
r 3 
e 8 


— ESI 
3 
TS S SC 


3 


& TAS 2 Pa I. B+ * 2 * 
1 = 5 DA ” _ 4 4 A 
tel . ͤͤë‚UA— ĩᷣ ents SA gt 
— 2 == 1 7 p WM * 2 


— 
8 — 


— — — 


150 | Colts, &c. 


Wright on the Demiſe of Burrell and others againſt 
Pelham, Eſquire, in Ejectment. Faſter 30 Geo. 2. 


T Lincolnſhire Aſſizes, — this Cauſe was made a Remanct 
by Conſent, at Summer Aflizes 1756 twas tricd, and Plain- 
tiff obtained a Verdict, Plaintiff moved that Prothonotary in his 
Taxation might allow the Coſts of the former Aſſizes, when the 
Cauſe was ade a Remanet upon Affidavit of five "hi that *twas 
then agrecd theſe Coſts ſhould attend the Event of the Trial; a 
King's Bench Caſe was quoted, Standen on the Demiſe of I/heatley 
and others againſt Hall, in Ejectment, wherein that Court lately 
confirmed the Maſter's Allowance of the Coſts of a Remanet, and 
*twas ſaid that in 2: JYarranto Cauſes this is always done. On 
Defendant's Part the Agreement as to the Coſts cf the former 
Aſſizes attending the Event of a future Trial, was denied by ſeveral 
Perſons prevent, PlaintifF himſelf had drawn up the Order of Aſlizes 
then made, wherein nb ſuch Clauſe was inſerted, and made it a Rule 
of this Court. The Practice here is not to allow thc Coſts of a 
former Aſſizes when the Cauſe is made a Remanet, unleſs by Con- 
ſent of Parties cxprefſed in a Rule or Order, entered into for that Pur- 
poſe. Rule to ſhev/ Cauſe as prayed on the firſt Motion diſcharged, 
Poole and Forſter for Plaintiff; Prime and ZTewitt for Defendant, 


Trinity 31 Geo. 2. 


N Action of Debt on Statute Ew, b. for not ſetting forth Tythics 
in which Treble the Value is recovered, Colts are given where 
the ſingle Value found by the Jury, doth not exceed twenty Nobles, 


ter Statute 8 & ꝙ Will. 3. Ch. 10. Sec. 3. 


In the Spiritual Court double the Value is vyecoverable with 


Colts, 
In Courts of //Aminfter, Treble the Value with Coſts, if the 


ſing gle Value cxcceds not twenty Nobles z without Coſts, if the ſingle 
Value excecds twenty Nobles. 


N. B. This was found to be ſo upon looking into the Practice 
by the three Prothondtarics; but did not come before the Cot. 


Whitham 


Whitham again Hill and others. Eaſter 32 Geo. 2. 


CTION on the Statute of 1 Ges. 2. Ch. 5. againſt Riots, 
Declaration ſets forth, Whereas divers Perſons to the Number 
of Twelve and more, did unlawfully, riotouſſy, Sc. aſſemble, Sc. 
and being ſo, &c. did with Force, &c. demoliſh a certain Dwelling- 
Houle of the ſaid Plaintiff contrary to the Form, Sc. States De- 
fendants Inhabitants of the Hundred. Damages laid 3001. Judg- 
ment by Default. Inquiry Damages 9014. Motion for Coſts. 

Mr. Serjcant Hewitt. No Coſts before Statute Glucefter, 13 
Edw. 1. this to hold Place in all Cafes where Damages are to be 
recovered, though given after the Statute 2 I. 228-9. 10 Ct. 
Pinfold's Caſe ſcems to contradict this Doctrine, becauſe 'tis there 
ſaid, that where a Statute gives Damages where none were before, 
Party ſhall not have Coſts ; but the 8 Gee. 2. mentions Colts where 
it directs how the Moncy is to be diſtributed. Where there are 
double Damages there the Party hath no Coſts, There is a Dif- 
tinction taken between a Statute of Creation and of Addition; but 
no Foundation for it, the Statute of Hue and Cry gives no Coits ; 
but directs the Recovery of the Money; there the Party ſhall have 
Coſts. *Tis true 'tis not ſo in Quare imp. There is a Diſlin&tion 
between Penal Statutes and others. In the, Writ of Nefanter, 
2 Saunders 374-8, Boyd againſt Hundred of Exminſter, Trin. 2 Geo. 2. 
Judgment, Jin. Roll. 1051, Damages, Coſts, and increaſed Coſts, 
Mr. Serjeant Pele e Contra. Mille Chief Juſtice : It is very plain, 
Plaintiff intitled to Colts. I. By Statute G/aucyfter., 2. On Word 
Damages. 3. Reaſon of Thing, and Meaning of Act. 4. Simili- 
tude of Statute Hue and Cry. | | 

1. The Words —— whenever Plaintiff recovers Damages, he ſhall 
likewiſe have Coſts. of the Writ purchaſed, this is whether on prece- 
dent or ſubſequent Statute, When Lord Co. commented no Cate 
had happened; but he takes it for granted. | | 

2. So by Word Damages, and ſuch a Conſtruction is put on the 
Statute of Hue and Cry, and fo the Statute 8 Geo. 2. C. 16. 

3. If not it was only a partial Remedy, Entries are pro A7:fes, & 
Cutan, and then comes gue quidem Dam. which takes in both, 
The firſt Statute of Hue and Cry mentions only Damages. There 
arc two Caſes, Calc in Saunders ſeems an Authority in Point, and 
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che Caſe in B. R. Pendred againſt Hundred of Ofweſtry. Alt the 
Caſes of Double and Treble Damages out of the Caſe. So then in 


the Caſe of Penalties ( Lutwiche) Sedgwick qui tam, &c. againft 


Richardſon ? tis ſaid where Penalty certain, there ſhall be Damages 
that not Law. Pinfold' s Caſe very extraordinary after what is ſaid 
in 2 Int. As to Action on ſubſequent Statute, that makes no Dif- 
ference, I iſſn againſt Rawſon, Trin. 21 Geo. 2. B. R. 


Clive Juſtice : This a new Queſtion never determined, the laſt 
Caſe quoted never mentioned before to the Court. Coſts de Incre- 
ments ſince Statute of Gloueefter. Now as to the Words of the Writ 
purchaſed, it hath been held that extends to full Coſts, then the 


Words are in every Cafe where Damages are given ; but that is too 


general, becauſe 'tis certain that though Damages are given on 


Waſte no Coſts de Incremento, ſo in quarc imp. therefore I think 


what is ſaid by Lord Co. in Pinfold's Caſe is right as to Statutes | 


creative of Damages or not, no Difference whether Double or Single. 


But I think this Statute not a ereative Act, for pulling down" an 


Houſe, an Action for Damages would lie at Common Law. This 
Action only changes the Perſon liable; therefore according to all 


the Caſes Plaintiff intitled to Coſts, and 'tis plain this the ſame as 


Statute of Hue and Cry, TRI I think Plaintiff intitled to 
Coſts, 

Bathurſt Juſtice : The Statute on which this Action brought re- 
fers to Statute of Hue and Cry. *Tis faid all the Judgments as to 
Hue and Cry paſſed, ſub Silentio, I think that could hardly be; but 


whenever it was fettled it muſt have been by Motion as this is, 


therefore it never would aypear on Record, If the Statute of Hue 
and Cry had been Res int-gra, I ſhould have fome Doubt; but 
think J could diſtinguiſh; but poffibly the Party might have had an 
Action againſt the Hundred for not keeping Watch and Ward; 
but however the Statute of Hue and Cry fays, the Party ſhall re- 
cover the Money he was robbed of, and Damages; now Damages 
there muſt mean Coſts, I am very unwilling to ſhake the Doctrine 
laid down by Lord Cite, | 

Mel Juſtice : 1 ſhall determine on the Statute on which the Ac- 
tion brougi t, referring to the Statute of Hue and Cry, and Ccits 
have always been given on that Statute. The Statute of the 8 Geo. 2. 
hath recognized the Law as to Colts, | 
 Hilles Chief Juſtice : The Party to have his Coſts, 


Stoddard 
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Stoddard against Launder and others. Trin. 33 Geo. 2. 


HIS Cauſe which had been formerly putzoff at the Aſſizes for 
Want of a View, after a View had, was carried down to 
Trial again at laſt Summer Aſſizes, and was then left untried by the 
Judge, and made a Remanet for Want of Time. At laſt Aſſizes the 
Cauſe was tried; and Plaintiff who obtained a Verdict moved the 
Court, that the Prothonotary on Taxation of Coſts on the Verdict 
" ſhould allow Plaintiff Coſts of the former Aſſizes, when the Cauſe 
was made a Remanet, Plaintiff's Counſel quoted a Caſe in the 
King's Bench, Eaſter 22 Geo. 2. Standley on the Demiſe of J/heatley 
againſt Hall, in which the Maſter reported, © That where a Cauſe 
« is made a Remanet, and neither Party to blame, the Coſts of the 
former Aſſizes are allowed after a Verdict for the Plaintiff or De- 
« fendant at the ſubſequent Aſſizes. Rule to ſhew Cauſe granted, 
which Rule was afterwards diſcharged, the three Prothonotaries all 
reporting the Practice of this Court to be otherwiſe, Per Cur*: A 
particular Incanvenience muſt ſubmit to the ſtanding Practice; but 
it may be proper to confer with the Judges of the other Courts, in 
Order to bring about a Uniformity. | Nares for Plaintiff ; Hewitt 


for Defendant, 


Damages. 
Burton againſt Baynes. Mich. 7 Geo. 2, 


HIS was an Action for an Aſſault, Battery, and Mayhem, 

which was tried at the laſt Aſſizes for the County of Lincoln, 
and Plaintiff obtained a Verdict for 111. 14s. Damages. Plaintiff, 
who by the Aſſault had almoſt loſt the vight of one of his Eyes, 
thought the Damages too ſmall, and moved the Court that they 
might be increaſed upon View of the Party; and a Rule was made 
to thew Cauſe; and upon View of the Party, and the Examination 
of John Moor, a Surgeon, ore tenus in open Court, and hearing Coun- 


{el 
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ſel on both Sides, the Damages were increaſed by the Court from 
111. 145. to 300. 


Southeby againſt Day and others. Hil. 7 Geo. 2. 


HIS was an Action of Treſpaſs for cutting down and carry- 

ing away twenty Trees of Plaintiffs, As to twelve of the 
Trees Defendants juſtified for Eſtovers; and as to the remaining 
eight pleaded Not guilty, and two ſeparate Iſſues were joined there- 
upon. At the Trial the Merits were fully determined as to the 
Hue joined upon the Juſtiſication for Eſtovers; but Plaintiff gave 
no Evidence upon the Not guilty, and no Notice being taken there- 
of, the Jury found a Verdict for Plaintiff generally, and gave 55. 
Damages, but omitted to acquit Defendants on the Not guilty ; 
whereupon Defendants moved to ſet aſide the Verdict, and obtained 
2 Rule to ſhew Cauſe, which was afterwards diſcharged on hearing 
Counſel on both Sides. The Verdict appearing to be juſt, and the 


Damages moderate, the Court would not overturn the Verdict; but 


left Plaintiff to enter up his Judgment as he ſhould be adviſed. 


Boynes for Defendants ; Chapple for Plaintiff, 


Donell again % Baker, in Aſſault and Battery. Mich. 
18 Geo. 2. 


B OOTLE, for Plaintiff, moved to ſet aſide Inquiſition taken on 

Writ of Enquiry, for Smallneſs of Damages; the Jury found 
8/. only, though Defendant's Cure by a Surgeon was proved to be 
worth Eighteen Guineas, and though no Witneſs was produced by 
" OR he to controvert the Fact, The Court refuſed to make any 
Rule, 


Demurrer 


„„ . be 
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Demurrer and other Spetial Argu⸗ 
ments. 
Brown againſt Kidney. Eaſt. 8 Geo, 2. 


Feoffment paſſes, or at leaſt extinguiſhes all collateral Rights, 


and a Right to a Way is extinguiſhed by it, Held per Cur? 
on Demurrer. | 


Hunt againſt Puckmore. Faſt. 10 Geo. 2. 


Laintiff declared againſt Defendant as Heir, in Debt, on the 
1 Anceſtor's Bond. Defendant pleaded Rtens per Deſcent. Plain- 


tiff replied Aifets, Defendant demurred to the Replication, and 


Plaintiff joined in Demurrer, and the Cauſe was ſet down to be ar- 
gued. Hawkins for Defendant moved for Leave to withdraw the 
Demurrer, and rejoin iſſuably on Payment of Coſts, and obtained a 
Rule to ſhew Cauſe, Plaintiff on ſhewing Cauſe inſiſted, that by 
the Demurrer he had been delayed an Aſſizes, and Defendant now 
came too Jate to withdraw his Demurrer, unleſs he would give Judg- 
ment for Plaintiff's Security. Hawkins urged a Diffidence of his 
own Opinion as to the Validity of the Pleadings, and was fearful to 
venture the Argument, becauſe, if Judgment had paſſed againſt his 
Client on Demurrer, the Debt mult be paid out of Defendant's own 


Goods; if on Verdict out of Aﬀets. The Court made the Rule 


abſolute, Mr. Juſtice Denton contra. Wright for Plaintiff. 


Corderoy againſt Reynoldſon. Mich. 11 Geo. 2, 
N Cauſes in the Paper on Points reſerved, Plaintiff's Counſel is 


to begin the Argument, Hatckins for Plaintiff; Draper for 
Defendant, | 


Langton 


. _ 
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Langton azainſ? Tuckwell. Mich. 12 Geo. 5 


| 6 R DL ER moved to {et aſt 4 the Rule for a Conf, 8 nc 


Joinder in Demurrer having been delivered under Counſel's 


Hand. On ſhewing Cauſe it appeared that Defendant's Attorney : 
had accepted and paid for the Paper Book wherein Plaintiff had 


Joined in Demurrer fo long ago as June laft, and that the Joinder 
was at that Time actually ſigned by Counſel, No Objection was 
made till the Day before the Time appointed this Term for Argu- 
ment. Sinner for Plaintiff, Rule diſcharged with Coſts. 


Pearſon againſt Roberts and Groom, in 8 885 
Eaſter 28 Geo. 2. 


HIS was an Action of Replevin brought by Plaintiff againſt 
Defendants for their taking a TRY of Plaintiff's, and'de- 
taining him againſt Gages, &c. 

Whereto Defendants pleaded the general Iflue ; and the Cauſe 
came on to be tried before Mr. Juſtice Deniſon at Lent Aſſizes for 
the County of Bedford, March 17, 1754. | 

Upon the Trial the Caſe appeared to be, that Defendants were 
Surveyors of the Highways in and for the Pariſh of Eaton Bray in 
the County of Bedford in the Year 1753. 

That Plaintiff was in that Year an Inhabitant of ſame Pariſh 
and following the Trade or Employment of a Miller and Badger, 
occupied a Water Corn Mill and fome Lands within faid Pariſh, of 
the yearly Value of 227. at and under that Rent only. 

That Plaintiff in that Year kept and uſed in ſaid Pariſh two Carts, 
two Waggons, and ten Horſes, in his Buſineſs of a Miller and Badger, 
and in carrying. of Goods for Hire, and in Huſbandry. 

That fix Days were duly appointed, and due Notice thereof given 


for the Pariſhioners of ſaid Pariſh to come into the Highways, and 


do their Duty therein reſpectively, purſuant to the Provinons of the 
ſeveral Statutes in that Behalf made. 
That purſuant to ſuch Appointment and Notice, Plaintiff duly 


aſtended in the Highways with one Wain or r Cart, furniſhed after 
| the 
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the Cuſtom of the Country, (vix. -) with three Horſes and two Men, 
on every of ſaid ſix Days. 

But Defendants inſiſting that Plaintiff ought to have done Duty 
with two Wains or Carts, furniſhed after the Cuſtom of the Coun- 
try, (viz. ) with three Horſes and two Men each, made Complaint 
to two of his Majeſty's Juſtices of the Peace in and for ſaid County 


of Bedford againſt Plaintiff; For that he had attended in ſaid High- 
ways with one Wain or Cart furniſhed after the Cuſtom of the 


Country, (viz. ) with three Horſes and two Men only. And upon 


that Complaint, Plaintiff attending to anſwer for himſelf thereunto, 
ſaid Juſtices did adjudge Plaintiff to have been guilty of a Neglect 
of Duty in the Premiſes, and for his faid Offence to have forfeited 

the Sum of 31. Sterling (i. e.) the Sum of ten Shillings for every of 
ſaid ſix Days, ſo as ran appointed and notified. 

And for levying of ſaid Penalty of 34. ſaid Juſtices iſſued their 
Warrant in Writing under their Hands and Seals, directed to De- 
fendants, requiring them forthwith to levy ſaid Sum of 3. by Diſ- 
treſs and Sale of the Goods and Chattels of Plaintiff, 

Purſuant to which Warrant Defendants took and impounded, : as a 
Diſtreſs, ſaid Gelding of Plaintiff's, in order to ſell ſame for the Pur- 
poſe in ſaid Warrant mentioned; upon which Plaintiff levied his 
Plaint in Replevin (wherein ſaid Action was to be determined) with- 
out having firſt demanded in Writing the Perufal or Copy of faid 
Watrant. "The Queſtions for the Genie of the Court 
were, 


Firſt, Whether Plaintiff was by Fo compellable to go with or 


ſend into the Highways, in Zaton Bray aforeſaid, in ſaid Year 1753, 


more than one Wain or Cart on every of ſaid ſix Days abovemen- 


tioned ? _ 
| And if not, 


* He" Whether Plaintiff, before the Commencement of this 
Action, ought not to have demanded in Writing a Copy or Peruſal 
of ſaid Warrant of ſaid Juſtices ? 

If the Court ſhould be of Opinion, that Plaintiff was not com- 
pellable to go with or ſend into the Highways aforeſaid, more than 
one Wain or Cart, on any of ſaid ſix Days abovementioned; and 


that it was not neceſſary for Plaintiff to have demanded in Writing 


DM. 


a Copy or Peruſal of ſaid Warrant; then P!-intiff was to have the 
Piftra delivered to him, &c. otherwiſe ſaid Poftea was to be deli- 
vered to the Defendant, S . 


The 
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The Court gave Judgment on the firſt Point for Plaintiff being 
of Opinion that Plaintiff was not compellable to ſend into the High- 
ways more than one Wain or Cart. He that has a Plough-Land 
(which by Stat. 7 & 8 Will. 3. Ch. 29. Se. 57. is explained to be 
50 J. per Ann.) is not obliged to ſend more than one; Plaintiff 
farmed 22 J. per Ann. only. A Caſe in 3 Keble 567. had been cited 
by Defendant's Counſel between the King and the Inhabitants of 


Fulham, Mich. 27 Car. 2. and a Copy of the Proceedings were pro- 
duced, to ſhew that the Court of King's Bench had determined in 


that Caſe, That every Perſon ought to ſend as many Wains or Carrs 
into the Highways, as he keeps Teams; but upon looking into the 


Proceedings no ſuch Determination appeared to have been made. A 


Caſe cited by Defendant's Counſel from Mr. Juſtice Raymond's Re- 
ports 186, was thought obſcure, and to be no Authority. Vide Sta- 
tutes relating to the Highways. 2 & 3 Phil. & Mary Ch. 8. 5 Elix. 
Ch. 13. 22 Cha. 2. Ch. 12. 7 8 Will. 3. Ch. 29. 


But on the ſecond Point the Court gave Judgment for the De- 
fendants, being of Opinion that Replevin is an Action within the 


Stat. 24 Geo. 2. And that before the Commencement of that Ac- 
tion againſt the preſent Defendants the Officers, Plaintiff ought to 
have demanded in Writing a Copy or Peruſal of the Warrant; for 
want of which Demand his Action cannot be ſupported. 

Plaintiff's Counſel obſerved, That if Replevin is deemed to be an 
Action within ſaid Stat. 24 Geo. 2. which, where the Action is in- 
tended to be brought againit the Juſtices of the Peace, requires a 
Month's previous Notice, great Inconvenience muſt ariſe ; becauſe 
the Cattle diſtrained would probably be ſtarved and die before 
they could be replevied. To this the Court anſwered, That perhaps 
a mandatory Writ to the Sheriff, or a Plaint in Replevin in his 
Court, may not be looked upon as an Action within the ſaid Sta— 
tute ; but the Suit in this Court in Replevin for Damages, is an 
Action within ſaid Statute. Replevin is called an Aion in Stat, 
9 Hen. 8. and a Suit in Stat. 17 Cha. 2. 

The Paſtea was ordered to be delivered to Defendants. 


* againſt Jeſſop, Gent. one, &c. Hil. 30 
Geo. 2. | 


Efendant being an Attorney of this Court, was ſued as ſuch 
by Bill in this Action for a Debt under 4.9 5. 
5 | Defendant 
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Defendant pleaded under the County Court of Middleſex AR, 
that the Action being for a Debt under 40s. and Plaintiff and De- 
fendant both reſiant within the juriſdiction of the ſaid County Court, 
the Action ought to have been brought there; to this Plea Plaintiff 
demurred, and defendant joined in Demurrer; upon Argument the 
Demurrzr was over-ruled, and Judgment given for Plaintiff, the 
Court being of Opinion that Defendant was properly ſued here in 
reſpect of Privilege, though for a Debt under 40 5, had he been ſued 

in the County Court, he micht chere have pleaded his Privilege as an 
Attorney of this Court. Davy for Plaintiff; "Hoyward for Defendant, 


Norden, Aſſignee, &c. againſt Horſley. Eaſter 30 Geo. 2. 


CTION of Debt on Bail-Bond in the Penalty of 241. 18 5. 
which was more than double the Sum of 127, ſworn due, for 
which by Indorſement on the Writ, Bail was to be taken, Defendant 
pleaded that the Bond was void, per Statute 12 Geo. to prevent fri- 
volous and vexatious Arreſts. To this Plea Plaintiff demurred, and 
Defendant joined in Demurrer. After Argument the Court gave 
ſudgment for the Plaintiif, holding the Bail-Bond not to be made 
void by the Statute. The making of the Penalty exactly double the | [# 
Sum ſworn duc may be a good Rule. The Act is directory to the 
Sheriff, and in ſome Reſpects prohibitory, if Defendant is oppreſſed 
he may complain. If the Penalty exceeding double the Sum ſworn 
duc, thould make a Bail-Bond void, Plaintiffs may often be tricked | 
by Colluſion between Defendants and the Seri s Officers. Mar- 5 1 
tin for Plaintiff; Davy for Defendant, | | 


- - ln 


Mackey agai:ft Sutherland, ARS at KG. 1 — 
1 31 Geo. 2 | | 4/4 


ELD upon Argument of Demurrer, that the calling De- 
fendant Adminiſtrator in the Declaration is a ſufficient 

| Averment of his being ſo, without ſetting out, that Adminiſtration 
was committed to him, as in 2d Lord Raymond, 1510, Holliday 
againſt Fletcher, in Banco Regis, There is no Difference between 
the two Courts; the Recital of the Original Writ, (wherein De- 
fendant is called Adminiſtrator) is a Part of the Declurs tion which 
might 


e Demurrer, &. | 
might have been denied on this Writ, the Plaintiff counts againſt 


the ſaid Defendant the Adminiſtrator, and alledges that the In- 


teſtate in his Life-time did not pay the Debt, nor the ſaid Defendant 


the Adminiſtrator ſince his Death. Judgment given for the Plain- 


tiff. Poole for the Plaintiff; Davy for Defendant. 


Hatchett, Gent. one, &c. againſt Hughes. 


Eclaration for Fees, and Buſineſs done in the Courts of Weſt 


minſter, and great Seſſions in Wales. 

Plea that Plaintiff was not admitted, and inrolled an Attorney of 
the Court of great Seſſions in Wales. 

Replication and Demurrer to it. 

On Argument the Plea was held to be bad, it amounts only to 
the general Iſſue, the Replication therefore was out of the Caſe, 
Plaintiff per Statute being an Attorney of this Court, might carry on 
the Proceedings in another Court, in the Name of an Attgeney of 
that Court. Judgment for the Plaintiff ; Prime for Plaintiff; Wil- 


fon for Defendant. 


Dickinſon Afignee, &c. againſt Foord. Trin. 3 8 
3 3 Geo. 2. 


T Ni. Pri. a Point was reſerved, and a Caſe made for the Ob. 
nion of the Court, whereby it was ſtated, "That =—— (againſt 
whom a Commiſſion of Bankrupt had iflued, and under which an 
Aſſignment of his Effects had been made to Plaintiff) having been 
arreſted, and the Sheriff's Officer having taken his word to put in 
Bail kept at home, and declared he did ſo to avoid the Conſequences 


of the former Arreſt, The Queſtion was whether this was an Act 


of Bankruptcy or not. The Court thought this to be a Plain Act 
of Bankruptcy. The Intent to defraud his Creditors would not 
have been ſufficient to make this Man a Bankrupt without doing the 
Act, i. e. keeping at Home; but he kept Houſe, and declared with 


what Intent; the Intent need not be put in Execution, the Queſtion 


is Quo animo he kept houſe, he himſelf did the overt Act, and de- 
clared his Intent. Davy far Plaintiff; Nares for Defendant. 


Sandford 


1 
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Sandford againſt Rogers, Eſq. Hil. 33 Geo. 2. 


N Cafe on Promiſe for Goods ſold and delivered, Defendant 

| pleaded a Judgment recovered by Plaintiff, againſt Defendant 
for the ſame Cauſe of Action in the Court of King's Bench, and this 
he is ready to verify by the Record, Plaintiff replied Nul tiel Re- 
cord, concluding with a general Averment thus, viz. And. this he 
is ready to verify, Sc. To this Replication Defendant demurred 
ſpecially, aſſigning for Cauſe, that a general Averment was bad, 
and that the Replication ſhould have concluded with giving Defend- 
ant a Day to bring in the Record. Plaintiff joined in Demurrer 
upon Argument, Poole for Defendant inſiſted, that as an Affirmative 
and Negative were contained in the Plea and Replication, the Iſſue 
was then complete, and a Rejoinder unneceſſary, vide antea, 


Newberry aramft Stradwick. Eaſter 9 Geo. 2. 


Ewitt for Plaintiff ſhewed ſeveral Precedents of Rejoinders 
where the Record pleaded is the Record of another Court, (not 
of the ſame Court where the Action is brought) in which Caſe a 
Rejoinder is the ſure Way to introduce an Affirmative on the De- 
fendant's Part, and was the Practice in B. R. tempore Holt Chief 
Juſtice: The Court held either Way to be good, with or without a 
Rejoinder. Judgment for the Plaintiff, 


Dowding, Adminiſtrator, &c. arainſt Baker & al. 
e 7 Trin. 13 & 14 Geo. 2. 


HIS was an Action of Debt upon a Bond ; Declaration deli- 

vered of Ty inity Term laſt paſt, with an Imparlance till Mi- 
chaelnas Term; Defendant procured a Judge's Order for Time to 
plead 'till the 15th December, and then pleaded Solvit ad diem by one 
of the Defendants. In Hilary Term Plaintiff replied, Nonpay- | 
ment; and Defendant the ſame Term rejoined, entered a Waiver of 
his Plea, and ſet out Letters Teſtimonial dated 26th. November, 
whereby it appeared, that Plaintiff was excommunicated on 23d Mo- 
vember, and fo pleads the Excommunication puis darrein continuance 


M | in 
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in Eater Term following. Plaintiff demurs, and Defendant joins 
in Demurrer. Bectle for Defendant alledged, that Plaintiff in mak- 
ing up the Demurrer Book, had continued the Imparlance 'till the 
laſt Return of Michaelmas Term, which is 2 5th November, though 
the Plea was delivered generally of that Term, and the Imparlance 
ought to be carried no farther than Tres Mich. By the Plaintiff's 
continuing it beyond 23d November, an Abſurdity was created, and 
the Excommunication appeared to be before, and not after the laſt 
Continuance. Draper for Plaintiff inſiſted, that it is Plaintiff's 
Right to enter Continuances by Imparlance, from the Declaration 
to Judgment or Iſſue. That Time to plead and an Imparlance are 


the ſame Thing, and as Defendant in Truth had Time to plead till 


the 15th December, the Impa:tlance ought to be continued according 
to the Fact; and of that Opinion were the Court, and ordered the 
Imparlance to ſtand continued till 2 Martini. 


Shields and another, 8 Cuthbertſon. Mich. 15 
(500. 25. 


Eclaration for Goods fold and delivered ; Defendant pleads in 
Abatement, and traverſes the Inhabitancy ; Plaintiff demurs, 
and on Argument made two Objections : 1ſt, That the Statute cf 


Additions expreſſes the Word Converſant; that Raftail, and all the 


old Entries, are fo; indeed ſome modern Entries are Commorant, but 

none Inbabitant; and 2d1y, That the Plea begins, that Defendant 

comes and defends the Wrong and Injury when, Sc. and after a full 

Defence, Defendant cannot plead in Abatement, The ſecond Ob- 

jection was over-ruled; but the firſt held good. A Man may lodge 

in one Pariſh, and work in another; he is conver/ant where he 
works. Judgment for Plaintiff that Defendant anſwer over. Boctle 
for Plaintiff ; Sinner for Defendant, 


Littlehales, an A againſt Boſanquett, by At- 
tachment of Privilege. | Eaſter 15 Geo. 2. 


Efendant demurred to the Declaration, and af gned "MX Cauſe 
the Want of Pledges. Plaintiff joined in Demurrer, and De- 


fendant moved to withdraw his Demurrer on Payment of Colts, 
2 | 


I 
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to pay 101. into Court upon the common Rule, and plead the Ge- 
neral Iſſue; which was ordered, Plaintiff not oppc ing the ſame. 

Nate; It hath been determined, that Pledges need not be put into 
the Declaration. Pledges are upon the Writ, and may be found 
any Time before ſudgment. Manfell un' Cleric againſt Richman, 
on Demurrer, and Want of Pledges ſhewn for Cauſe, Eaſter 
2 Geo, 2. Durrant, one, &c. againſt Lynes, Trin. 10 & 11 Gesc. 2. 
Bootle for Defendant ; Skinner for Plaintiff, 


| Sharpe 4g Sharpe. Mich. 16 Geo. 2. 


FT ER Joinder in Demunldy: Plaintiff 27th Oclober moved for 

a Conſi Hlium, and afterwards delivered the Paper-Book the ſame 

Day, which was held to be irregular, and the Cauſe ordered to be 

ſtruck out of the Paper. The regular Practice is to tender the 

Paper-Book to Defendant's Attorney; if he refuſes to accept and pay 

for it, Judgment may be ſigned for want thereof; if he accepts and 

pays for it, then PlaintifF is proper to move for a Canſlium, and pro- 
cced to Argument. Skinner for Defendant ; Agar for Plaintiff, 


Wilfon, an Attorney, a_ Finch, an Attorney. 
Hilary 17 Geo. 2. | 


Laintiff declared on a Promiſory Note; Defendant pleaded Vn 

Aſſumpſit infra ſex annos. Plaintiff replied, an Attachment of 
Privilege, bearing Teſte five Terms before the Term of which the 
Declaration was delivered. Defendant demurred to the Repli- 
cation, and Plaintiff joined in Demurrer. Upon the Argument, 
it was objected to the Replication, That no Return of the At- 
tachment of Privilege, General or Special, appears; nor doth it ap- 
pear that the Writ was delivered to the Sheriff, or returned; and 
that the Lapſe of five Terms vas bad. The Court held, That an 
Appearance cures all Errors and Defects in Procets; and that the 
Words in the Declaration {was attached by I/rit af Privilege) refer 
to the Return of that Writ, Whenever it was; and gave Jucgment 


for Plaintiff. Draper for Plaintiff; Boatle for Defendant. 


M2 | Trinity 
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Trinity 15 & 18 Geo. 2. 


-D ER Cur: F or the Future, in all Demurrer-Books delivered to 
the ludges, let the Countels Names be inſerted who ſigned the 


_ 
Pleadings 


down on the Outſide of each Book, 


and let the Number-Roll and Day of Argument be ſet 


Gott agar Vavaſor and others, Heir and Deviſces, 


in Debt ON 


Bond. IIilary 18 Geo. 2. 


HE AQion was brought on the Statute 3 , 4. Lill. & Mary, 


ch. 14 cet. 3 & 4. and on Demurrer the Court gave Judg- 
it appearing by the Pleadings that the Tel- 
ator's Eflate was deviſed to Truftees for the Payment of . and 


ment for Detendants ; 


eee this was a Cale « out of the Statute. 


Stone gal Rawlinſon and another. Hilary 18 


. Geo. 2, 


CTION brought on Promiſory Note, payable to A. B. or 
Order, and ddorſed to Plaintiff by the Adminiſtrator of J. B. 


Demurrer to the Declaration, and two Cauſes aſſigned : Firſt, That 


Fon 2917 declared without a Profert in Cur' of the 1 of Admi- 


>& + al 
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tion of A. B. an 3 nN That it did not appear by whom the 


{me wa granted.” A third Objection was taken at the Bar, viz. 


= 


T hat an Executor or Ad 


Miniſtrator cannot aſſign a Promiſory Note, 


ſo 2s to . an Indorſee an Action in his own Name. The firſt 


SS Go 
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- Farah 
Plaintiff, but of the Adm 


1d ſecond Objections were over- ruled; becauſe the Letters of Ad- 
tration cannot be ſuppoſed to be in the Cuſtody or Power of 
iniſtrator himſelf; and on Trial it would 


1 on Plaintiff to ſhew the Perſon who indorſed the Note 


r Adminifrator of A. B. 

1 over- ruled, becauſe it has been the conſtant 
nts, fur Executors and Adminiſtrators to 
Notes «nd Bills of Exchange; and the 


(durt Wil ee to ad pt the Rules of Law to the Courſe of 


and 1s werraritcd in this Opinion by the Words of the 


Statute 


mu 
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Statute 30 4 Ain. c. q. ſebl. 1, which ſays, that Promiſory Notes 
are to be indorſed in like Manner as Bills of Exchange. The 
Equitable Intercft is converted into a legal Intereſt, and the whole 
Intereſt is veſted in the Adminiſtrator, who, before the Statute, 
might aſſign his Equitable, and fince his Legal Intereit, Aer 
againſt Manning, Mich. 5 Geo, in C. B. held, That whoever has 
the abſolute Property, may aſſign a Note payable to Order, ſudg 
ment for Plaintiff, Prime for Plaintiff ; Birch for Defendant, 


Brumwell again Garnett, one &c. Trin. 18 K 19 
Geo. 2. | 
* .E-for a Confilinm, made 24th May, in laſt Eaſter Term, 


though the Paper-Book was not then delivered, nor ee 
till the 20th of une inſtant, held irregular, and the Rule for a an- 


filium diſcharged this Day, viz. TYeraneſday 26th Fune 1745: But on 


Motion of Plaintiff” Ss Counſel the fame Day, the Court made a now 
Rule for a Conſuliun, and gave Leave to ſet down the Cauſe for Fri- 


day next; diſpenſing with the Shortneſs of the Time for the Deli. 


very of Books to the Judges. Turner againſt Horten, Trin. 10 & 
11 Geo. 2. Sharpe againſt Sharpe, Mich. 16 Ges, 2. quoted, Malieg 
for Defendant z Draper for Plaintift. | 4 


Burgeſs againſi Halding. Trinity 19 & 28 Geo. 2. 


N the Argument of a Point reſerved at Ni prize, the Court 

held, That in the Caſe. of a Tender, the Placita is of no Va- 

55 An Original muſt be produced. Judgment ordered to be en- 
tered for Defendant. Willes for Plaintiff; Bæctie for Detendant, 


Savile again} W iltſhire and another, Executors Mich. 


20 Geo. 2. 


HIS Action was Debt on a Judgment obtained againſt the 
Teltator, ſuggetting the Tuds ment to have been recovered 
"TM and the J7rue Was laid in Eyex. Objected, "That the Venue 
mult be in Midlliſex, and no where elfe. Anſwered, The original 
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Action wherein Judgment was recovered being laid in EH; this 
Action may either be in Eſſex or in Mrddleſex, where the Record of 
the Judgment is; and cited Hall againſt Wing field, Hob. 95. where 
a Recognizance was taken at Serjeanis- Inn, Londen, and recorded in 
Midilloſex, the Scire factas may be either in London or Middleſex. 
Per Cur' : This Action is not founded partly in Eſſeæ and partly in 
Middleſex, being intirely on the Judgment. The original Action is 
at an End, Tranſ t in Rem judicatam. The Court muſt take judi- 
cial Notice where the Common Pleas fit, though not laid in the 
Declaration to be in Middleſex. Mr. Juſtice Birch quoted Ah 
grave againſt IVharton, Yelv. 218. and Cro. Fac. 241. Cemyns's 
Reports 305. Declaration held bad on Demurrer, and Judgment 
for Defendant. Draper for Defendant 3 Agar for Plaintiff, 


W 


Furnis agam/? Hallom. Eaſter 22 Geo. 2. 


1 WARD that Dciendant ſhould pay Plaintiff, or Mr. William 

| Bp Cock his Attorney, ſuch Coſts as Plaintiff was liable to pay, 
of an Action in the Peverel Court, and Coſts of an Action at Com- 
mon Law, between Plaintiff and Defendant and others, held to be 
uncertain, and not final. Coſts to be taxed by the proper Officer, 
has been held good. The Authority of Arbitrators may be dele- 
gated to a known Officer; or if Coſts are awarded generally, the 
ſworn Officer may aſcertain the Quantum. Certum eff quod certum 
reddi poteſt. An Award may be good in Part and bad in Part; but 
the Objection here goes to the Juſtice of the Whole. Judgment on 
Demurrer for Defendant. Bootle for Defendant ; Poole tor Plaintif. 


Powell af Rowles and his W. oth Mich. 2 5 | 
| Geo. 2 


Laintiff declared in Middl:fex ; Defendant pleaded in Abate- 
| ment under the Statute of Additions, That he was a Pawn- 
broker, and not a Yeoman, as called in the Declaration. Plaintiff 

replies an Original Writ in piacito predifto in Gloucgſterſbire, where- 
in Defendant is called a Pawn- broker; to which Replication De- 
fendant demurs, and PlaintiF joins in Demurrer. On Argument 
the Court held, that Continuances of the Original Writ in this 
= Caſc 


Demurrer, &c. — ou 


Caſe are not neceſſary; but that on an Original in Glouce/ter/hire, 
Plaintiff cannot proceed in another County; nor have the Court any 
Juriſdiction in M7ddleſex under this Original in Glouceſterſhire. De- 
fendant may be brought in after Capias ne Non ęſti inventus, by 
a Teſtatum into any other County, but Plaintiff muſt come and pro- 
ceed according to his Original Writ, and in the ſame County. 
Judgment Quod Breve caſjetur, Draper for Defendant ; Poole for 
Plaintiff, | 


Wade, junior, again Wadman, Gent. one of the At- 


tornies, Adminiſtrator, &c. Hilary 25 Geo. 2. 


| 11 demurred generally to Plaintiff's Declaration; Plain- 

tiff joined in Demurrer; and on Argument two Objections 
were made by Defendant's. Counſel, firſt, That it was not alledged 
in the Declaration that Adminiſtration had been granted to Defend- 
ant; and ſecondly, That Defendant being ſued as Adminiſtrator, 
ought, in that Capacity, to have been proſecuted by Original Writ, 


and not by Bill, as at preſent. The Court over-ruled both Objec- 


tions. As to the firſt, they held, that calling Defendant Admini- 


ſtrator of the Goods and Chattels of the Inteſtate, was ſufficient, 


without alledging that Adminiſtration had been granted to him. And 
as to the ſecond, (which is objected as Matter of Abatement, and 
not ſhewn for Cauſe of Demurrer) the Fault is cured by Defend- 
ant's Appearance; 'tis no Objection after Aren Pcole for 
Defendant; Agar for Plaintiff, | 


Spencer and another, Executors, againſt Thomlinſon, 
one, &c. by Bill. Ear Gen. 2; 


Laintiffs concluded their Declaration ¶ And theresf they bring 
Suit, &c.) inſtead of (pray Remedy, &c.) Defendant demur- 
red, and ſhewed jaid Concluſion for Cauſe ; Plaintiff joined in De- 


murrer. On Argument, the Court inclined to think either of theſe 


Ways of concluding good ; but for the ſake of keeping up to the 
old conſtant Form of prays Remedy, &c. propoſed an Amendment, 
without Payment of Coſts; to which both Sides conſented ; and'a 
Rule was made accordingly. Poe for Defendant; Draper for 


Plaintiff, 
M 4 | | Nelbett 


TH 
A 
av 
n 
oy * 
+ 
i. 
41'S 5 
1 
. 
$ 
[ 
” 
"4 
19 
"4 
1 
4 
. 
Fs 
4. 
1. 3 
i» { 
1 


1 

5 
. 

41424 


1668 Demurrer, &c. 


Neſbett againſt Farmer. Mich. 27 Geo. 2. 


Efendant, after obtaining a Judge's Order for Time to rejoin, 


(rejoining iſſuably) demurred to Plaintiff's Replication. Plain- 
tiff moved to ſet afide the Demurrer, and obtained a Rule to ſhew 
Cauſe, Whereupen Draper for Defendant inſiſted, That as the Re- 


plication ſtood, Defendant could not with Safety rejoin iſſuably, but 


muſt demur, to bring the Merits of his Caſe in Queſtion, The 
Court held a Demurrer not to be an iſſuable Rejoinder within the 


Judge's Order; but that whether it was neceffary or not, might ap- 
pear. Plaintiff was ordered to join in Demurrer, and the Rule was 


enlarged till after the Argument. Poole for Plaintiff, 


Deaf and Dumb Perſons, 


Earl of Jerſey and another, Demandants ; Barnes and 
another, Tenants; Lady Mary O'Bryen, Youchee. 
_ Hil. 26 Geo. 2. | 


HE Vouchee being naturally Dcaf and Dumb, Lord Chief 

L Juſtice wrote down a Queſtion, as to her Conſent to ſuffer 
Recoveries of Eſtates in three different Counties, Bucks, Oxon and 
Berks, Mr. Henry Barker being ſworn, explained the Queſtion to 
her by Signs, which ſhe anſwered by Signs, and then he depoſed that 
ſhe underſtood the Queſtion, and was willing the Recoveries ſhould 


paſs ; ſhe alſo under-wrote the Queſtion with theſe Words, (viz.) 


Yes, I do know and conſent ; and ſigned. her Name Mary O' Bryen ; 
whereupon the Recoveries were paſſed at Bar. Jide Griffin againſt 
Ferrers, Eaſter 6 Geo. 1. Sir G. Gooke's Cafes. Several ſimilar 


have happened, particularly one, as to Service of a Deaf and Dumb 


Woman, Tenant in Poſſeſſion of Premiſſes, with a Declaration in 
Ejectment, by ſignifying to her-the Meaning and Contents of ſuch 
Declaration, and the Notice ſubſcribed, by Means of a Perſon who 


* AS 


explained the ſame to her by ſignificant Signs, which ſhe underſtood, 


uf 
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as the Perſon explaining made Affidavit; and thereupon the Court 
made the uſual Rule for Judgment, unleſs the Tenant, &c. appeared. 
Goedtitle, on the Demiſe of Weſſell, Eſquire, againſt Badtitle, in Eject- 
ment, Suſannah Grey, Tenant. Hill. 22 Geo. 2. Willes for De- 
mandants, 
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Diſcontinuance, 
Hale, Adminiſtrator, again Norton. Mich. 6 G05 2. | 3 


D* R Cur': Plaintiff though an Adminiſtrator cannot diſcontinue 
without Payment of Coſts, | | 


Pym- again! Warren. 


— neiagics. 4s canes, * bY 


| Laintiff moved to diſcontinue upon Payment of Coſts after 

Judgment given on Demurrer for the Plaintiff {but not entered 
upon Record) and a Writ of Error brought, and Bail put in there- 
upon. "The Court refuſed to make a Rule to diſcontinue without | 19 
Payment of Coſts on the Writ of Error. 13 
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Heber, an Attorney, againſt Biſhop. Mich. 7 Geo. 2. 


Laintiff obtained a Rule to diſcontinue on Payment of Coſts. . 
Defendant moved to diſcharge the Rule upon an Affidavit that 
he had been a ſecond Time arreſted for the ſame Cauſe of Action 
before the Rule to diſcontinue was obtained. The Court refuſed to 
make any Rule, Plaintiff may diſcontinue at any Time. Wright 


for Defendant. 


Mellor againſt Hutchinſon, 


AH IS was in Replevin; the Avowant had juſtified under 2 
Diſtreſs for Rent. Plaintiff demurred to the Avowry, and 


upon arguing the Demurrer, Court gave Judgment for the Avowant. 
: | | Eyre 


170 Diſfcontinuance, 


Hyre afterwards moved for Plaintiff to diſcontinue; but Court de- 
nied the Motion. The Queſtion determined upon Demurrer being 
upon the Conſtruction of the Act of Parliament, which is the Merits 
of the Cauſe. Sinner for Defendant. 


Vanfleet again// Croſs. Hil. 7 Geo. 2. 


Laintiff had obtained a Rule to diſcontinue (which was drawn 
up in the following Manner, (viz.) that Plaintiff hall diſcon- 


tinue, and Hall pay Coſts, Sc.) Upon an Affidavit that Defendant 


being indebted to Plaintiff, a Writ was iſſued againſt him; but De- 
fendant having paid the Money before the Arreſt, the Sheriff's Of- 
ficer to whom the Warrant was delivered was countermanded from 
proceeding, notwithſtanding which he arreſted Defendant, who 
thereupon brought an Action for falſe Impriſonment in the Court of 
King's Bench. The Coſts upon the Rule had been paid, but the 
Diſcontinuance was not entered upon Record. The Court thought 
the Rule not drawn up in common Form, which is, that the Plain- 
tiff have Leave or be at Liberty to diſcontinue ; and therefore diſ- 
charged the Rule. The Action brought in the King's Bench ap- 


peared to be vexatious, and Plaintiff, by diſcharging his Rule to 


diſcontinue, had an Opportunity of pleading the Action in this Court 


fill depending, or . under the OS as he ſhould be ad- 


viſed. 


Hook, Adminiſtrator, again/f 3b Eaſter 13 


Geo. MT 


Sci. Fa. was ſued out by Plaintiff to revive a Judgment reco- 
vered by Plaintiffs Inteſtate, Defendant craved Oyer of the 
Letters of Adminiſtration, which being defective, Plaintiff dropped 
the Proceeding on Sci. Fa. and having procured ſufficient Letters 


of Adminiſtration, brought an Action of Debt on the Judgment in 


the Court of King's Bench. Defendant pleaded the Writ of Sci. 
Fa. pending in this Court in Abatement, and Plaintiff replied a Diſ- 


continuance (entered without Leave of the Court). Defendant 


moved to ſet aſide the Diſcontinuance, and the Queſtion was, Whe- 
ther or no Plaintiff could diſcontinue without Leave of the Court ? 
The dance was varioufly reported, and it not appearing whether 

the 
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che Roll whereupon the Diſcontinuance was entered was brought in 
before or after the Plea in the King's Bench, the Rule to ſhew Cauſe 


why the Diſcontinuance ſhould not be ſet aſide was diſcharged, Plain- 
tiff conſenting to pay Coſts of the Plea in Abatement, and that De- 


fendant mould be at Liberty to — de novo, Prime for Plaintiff; 
Har for Defendant. | 


Wignall 2ga77f7, Bouch, in Replevin. Mich. 17 Geo. 2. 


FTER Joinder in Demurrer, Plaintiff obtained a Rule for 

the Avowant to ſhew Cauſe why he ſhould not diſcontinue, on 
Payment of Coſts. It was objected for the Avowant, that a Diſcon- 
tinuance in Replevin is very different from a Nonpros ; and that after 
a Diſcontinuance, a Writ of Retorn' Habend' could not be awarded, 
The Court did not enter into the Conſideration of that Matter, be- 
cauſe the Parties entered i into a Rule by Conſent to ſtay Proceedings 
on Payment of the Rent in Arrear, with Coſts. Aynne for Plaintiff; 


Draper for Avowant. 


Ejectments. 
Kirwood against Backhouſe. Mich. 6 Geo. 2. 


In Ejectment. HE Wife of the Tenant in Poſſeſſion, on a Per- 


ſon's knocking at the Door of the Houſe in order 
to ſerve the Declaration, opened a Wicket in the Door and looked 
through it, and was then acquainted with the Contents of the De- 
claration, and the Engliſu Subſcription was read to her, and imme- 
diately after, and before the Declaration could be tendered to her, 
ſhe ſhut the Wicket: Whereupon the Declaration was fixed upon 
the Door (as by Affidavit appeared); and it was ſworn that the 
Tenant in Poſſeſſion afterwards acknowledged the Receipt of the 
Declaration on the Day it was tendered to his Wife and fixed upon 


the Door. The Service was held inſufficient, becauſe the Tenant's 
Acknowledgment that he received the Declaration is not enough; 


an actual Delivery, or 7 ender and Refuſal, ought either to be proved 
or confeſſed. 


Negative 


r en 
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172 Ejetments, 


Negative qgainſt Poſitive, 


Ex dint Parſons. ER Cur': An Ejectment on a vacant Poſlef.. 
ſion in London or Mldlrjex on the new Act 
of Parliament may be moved at any Time in Term, and 1s not 


within the old Rule concerning Motions in Ejectment. Trin, * 


32 Car. 2. which relates only to Declarations in £jocument ſcrved 
upon Tenants in Poſſeſſion. 


Balderidge g Paterſon. Trin. 6 & 7 Geo, 2. 


Ex dim” "YNNE- moved that the Landlords, viz. Roger 
Hudſpeth. Preton, Jane Projten, Widow, and James Goodzwill, 

might be made Detendants without the Tenant in Pol- 
ſeſſion, who refuſed to appear. Denied per Cur'; but the com- 
mon Rule was made to add the Landlords to the 'i'enants in Poſ- 
ſeſſion. f 


Peaceable againſt Troubleſome. Mich. 7 Geo. 2. 


In Ejediment. HE Engliſb Notice at the Foot of the Declara- 
tion was ſubſcribed by the nominal Plaintiff in- 
ficad of the caſual Ejector, which the Court held bad, and diſcharged 
the Rule for Judgment. Same Caſe in B. R. Hil. 2 G. 2. Barker 
againſt Merefield, Baynes for Plaintiff ; Hawkins for Defendant, 


Roe, on the Demiſe of Bird, againſt Doe. 


In Ejeeement, RHE Declaration in this Cauſe was delivered to 


Tenant in Poſſeſſion after the Eſſoin-Day, to 


wit, October 26. within Term, and upon Affidavit of ſuch Service 
Chapple moved for Judgment, alledging that the Declaration being 
delivered before Cras' Animar' was well delivered, ſo as to intitle 
the Plaintiff to his Judgment this Term. Skinner for the Tenant 
oppoſed the Motion, and inſiſted, that all Declarations in Ejectment 
muſt be delivered before the Eſſoin-Day, otherwiſe Plaintiff cannot 

| have 
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have Judgment till the ſubſequent Term; and ſo the Court held, "i 
Declaration in Ejectment being the firſt Proceſs ; in other Cafes a 5 q 
Writ precedes the Declaration. P # 
ot 7 

Smalley gabi Neale. Hil. 7 Geo. 2. 72 

: - 4:8 

In EjcfAment, Hr Tenant, wio was an unmarried Man, ab- 1 
ſconded, and left a Servant in his Houſe, to re- | iN 

"|. 

oY 


cover the Poſſeſſion whereof this Ejectment was brought. Chapple 
moved for Judgment, upon an Affidavit that a Copy of the Declara- 
tion was ferved upon the Servant, and another Copy was affixed on 
the Strect-Door, which the Court held to be ſufficient Service within 
the late Act of Parliament, and made a Rule accordingly. 


cos 
D 
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Birkbeck azainſt Hughes. 


KINNER moved for Judgment againſt the Caſual Ejector. Js | | 
The Affidavit ſet out, that Deponent did ſerve A. E. Tenant in | f 
Poſſeſſion, or C. his Wife. Per Cur': It is not certain as to either. 


No Rule. 


* 


45 
5 


Right . Wrong Eaſter 7 Geo. 2. 


In Ejeftment ex YNNE moved, that the Tenant in : Poſſe on 
dim* Streak. might ſhew Cauſe, why he ſhould not appear 
4 and defend the Title, his Landlord having ten- 
dered him an Indempnity. Court refuſed to make that Rule, but 


enlarged the Time to appear, 


| Makepeace againſt Hopwood. 


In Ejeciment. GX INNER moved in Arreſt of Judgment, the 

= Words in the Declaration being oze Meſſuage or 

| T enement, which is too uncertain; Tenement is all a Man holds, 
and after Judgment the Sheriff cannot tell of what to deliver Poſ- 


ſeſſion. The common Rule was made to ſtay Wanne till Cauſe 
thewn, | 


174 CEioyedtments. 


ſhewn, and afterwards, upon hearing Darnal for Plaintiff, the Judg- 
ment was arreſted. 


Halfal againſt Wed 9 mw; 


In Ejefment ex H AWRINS moved for Judgment upon an 
dim Lord Leigh. Affidavit that 7/7 htman the Tenant in Po- 

ſeſſion refuſed to accept the Declaration when 
eu defed to him: That he was acquainted with the Contents; that 
he brought a Gun, and ſwore he would ſhoot the Perſon who ten- 
dered the Declaration, if he did not get off his Land: Whereupon 
the Declaration was laid down on the Ground in the Preſence of 
Wightman and his Man, whom Migbtman ordered not to take it up. 
The Court were of Opinion that theſe Circumſtances amounted to 
good Service, and made a Rule for Judgment. Per Cur”: It is the 
ſame Thing as a continual Claim, where the Party comes as near the 
Land as he can to make his Claim for fear of bis Life. The Caſe of 
Kirwood and Backhouſe in Mich. b. is not Ik» this Caſe. There the 


Declaration was never 9 here Tender and Refuſal are proved. 


Ellis gal 2 Knowles: on the Demiſe of Lord Falcon- 
bridge. 


In Ejc@ment. 3 moved for Judgment againſt the Caſual 

Ejector, as to ſome of the Defendants who were 
acquitted at the Trial by reaſon of their not confeſſing Leaſe, Entry 
and Ouſter, as appeared by an Indorſement on the Po/tea (Plaintiff 
obtained a Verdict againſt the other Defendants who did confeſs;) 
he quoted 13 Gul. 3. fer Holt in the Home-Circuit, and mentioned 
a Devonſhire Cauſe in the King's Bench, but not the Parties Names 


nor the Term. Court made a Rule to ſhew Cauſe, which was af- 
terwards made abſolute, 


rg * Greenſmith, on the Demiſe of Baker. 
Trin. 7 & 8 Geo. 2. 


In Ein. HE Affidavit of Service of Declaration was as 
| follows, viz. That Deponent did ſerve the 
Wives of A. r B. — or one of them, are Tenants in Poſſeſ- 


ſion, 


Ejettments. | 175 
ſion, c. The Court refuſed to make a Rule for Judgment. The 
Affidavit 1 is defective. : 


Thredder Travis. Mich. 8 Geo. 2. 


In Ejectment, "$: HAPPLE moved for Judgment in London, 
Poſſeſſion vacant. where the Notice to appear was not on the firſt 
Day, but in the Beginning of Michaelmas Term. 
The Court made a Rule for Judgment, unleſs ſome Perſon claims» 


ing Title appeared within four Days. 


Jones, upon Demiſe of Thomas, again Hengeſt. 


In Zjediment. ULE was made to ſhew Cauſe why a Non-pros 

for not confeſſing Leaſe, Entry, and Ouſter 
. ſhould not be ſet aſide, there being a material Variance between the 
Iſſue and tie Record, Defendant therefore did not confeſs. - Per Cur”: 
Confeſſion would not have been a Defence, Defendant might have 
afterwards moved to ſet aſide the Verdict for the Variance: ; the None 


pros is regular; but let it be ſet aſide upon Payment of Coſts, Chap- 


ple for Leſſor of Plaintiff; Eyre for Defendant. Gulliver againſt 
Appleyard, Mich. 4 Gee. 2. quoted. 


12 again uf Hunt, IIII. 8 Geo. 2. 


In Ejettment. HE Declaration was delivered to the Daughter 
of Tenant in Poſſeſſion, and ſhe was acquainted 


with the Contents; the Tenant afterwards acknowledged the Re- 


ceipt of it. Held ſufficient Service. 


Goodright, on the Demiſe of the Duke of Montague, 
8 agar Wrong. | 


| G L YDE moved, That Mr. Piget, who claimed Title, might be 
made Defendant inſtead of the late Tenant, who had quitted 


the Poſſeſſion. Denied. 
5 Roe 
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170 Ejettmei.. . 


Roe againſt Doe. 


Ex dim* Jefferyes and HE Declaration was left with the Fa- 
others in Ejediment. ther of the Tenant in Poſſeſſion wit: 
the uſual Subſcription, and he was ac- 

quainted with the Contents ; after which and before the Effoia-Day 


the Tenant acknowledged the Receipt of it. Held ſufficient Service, 


Belfield, 


- Goodright againſt Moore. Eaſt. 8 Geo. 2. 


OTION to ſtay Proceedings on Pay- 
1 ment of Mortgage-Money and Colts, pur- 

ſuant to Statute 7 Geo. 2. Belfield for Plaintiff ſhewed Cauſe, and 
produced an Affidavit that the Mortgagee had been at great Expence 
in neceſſary Repairs of Part of the Tenements in his Poſſeſſion, (the 
Ejectment was brought for the Reſidue) and therefore prayed that 


Ex din? Tonkyn, 


the Prothonotary might be directed to make Allowance for ſuch Re- 


pairs. Per Cur': The Rule muſt follow the Words of the Statute. 
The Prothonotary an make juſt Deductions and Allowances, 


Grimſtone against Burgers and others, on the Demilc 


of Lord Gower and others. 


OTION to conflidets ſixteen Ejectments in one, n ſix- 
tecn ſeveral Iſſues joined in Hilary Term laſt, It was urged 
for Plaintiſf, that Iflues were delivered and paid for ſo long ago as 
Mar. 12. laſt, but the Court held that it was neceſſary for Defend- 


ants to pay for the Iſſues, to prevent Judgment, and ordered the 


Ejectments to be conſolidated. 


N. B. Each Declaration contained a large Number of Meſſuages, 
and they were Word ior Word the ſame. Had each been for one 
Meſſuage only, the Plaintiff might have tried them ſeparately, Sin- 
ner and Eyre for Defendant; Fright for Plaintiff, 


| 6s pa hand boot: a6 2 
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Ex parte Beauchamp and Burt. Frin. 10 Ge. 2: 


HAPPLE moved, that theſe Perſons who claimed Title to 

ſome Lands and Tenements in Com* Mid” (the Poſſeſſion where- 
of was vacant) might be informed by Mr. Baniſter (Attorney for a 
Perſon who was carrying on a Proceeding in E'e&tment in the old 
Way, under a Leaſe ſealed upon the Premiſes) of the Names of the 
Parties in that Ejectment, in order that Beauchamp and Burt might 
appear and defend the Title. It was urged by Eyre for Baniſter, 
that in all Caſes of vacant poſſeſſion, unleſs ſuch as are within the late 
Act of Parliament concerning Landlords and Tenants by Leaſe, 
with a Clauſe of Re- entry, no Inffince can be ſhewn where any Per- 
ſon claiming Title hath been let in to defend, but he that can firſt 
ſeal a Loa upon the Premiſſes, muſt obtain Poſſoſſion, and any other 
Perſon claiming Title may eject him if he can; and by the Courſe 
of the Court no Defence can be made in theſe Caſes but by the De- 
fendant in the Ejectment, who is a real Eje&or. The Court took 
Time to conſider of this Matter, but never made any Rule. The 
Practice hath conſtantly been as ſtated by Eyre. Chapple produced 
two old Rules of Court concerning Ejectments, Tin. 22 Car. 2. 


and IIil. 16595 and cited Stiles's Reports 368. 


Felton againſt Aſh, 


R. Juſtice Arif had made an Order 3 to the "Oy 
Act of Parliament to ſtay Mortgagees Proceeding in Eject- 
ment upon bringing Principal, Intereſt, and Coſts into Court, and a 


Rule was made to make the Order a Rule of Court z/7 cauſa; but it 


_ afterwards appearing to the Court that Notice had been given by the 
Mortgagee to the Mortgagor that he inſiſted upon Payment of two 
Bonds, which were a Lien upon the Eſtate, the Caſe was adjudged to 
be out of the Act of Parliament, and the Rule My was diſcharged, 


Roe against Doe, on the Demiſe of Fitzherbert. 


* INNER had obtained a Rule for the Infant Leſſor of the 


Plaintiff to ſhew Cauſe my he ſhouid not give Security for Pay- 
N ment 


1 _ Ejeftments. 


ment of Coſts in Caſe he failed in the Suit, which was diſcharged 
on hearing. er for the Plaintiff. Ea 


Doe againſt Roe, on the Demiſe of Dry. 


In Ejectment. 9 IN moved ths Judgment againſt the Caſual 
Ejector, upon an Affidavit that the Declaration 
was tendered to the Wife of the "Tenant in Poſſeſſion, who refuſed to 
open the Door of the Houſe, but looked out at a Parlour Window, 
and was acquainted with the Contents, and the Subſeription was read 
to her; after which, ſhe refuſing to accept the Declaration, it waz 
put in at the Window to her. The Service was held ſufficient. 


Roe, on Demiſe of Jones, againſt Doe. Eaſter 11 
| Geo. 2, | 


In Zjedtment. Fe ARK, an Attorney, entered into the common 

Rule by Conſent, and left it in the Prothonotary's 
Office ; after which Judgment was ſigned againft the Caſual Ejector. 
A Rule was made to ſhew Cauſe why the Judgment ſhould not be 
ſet aſide ; but no Appearance being entered with the Filazer for 
the Tenants in Poſſeſſion, and the common Rule not being marked 
by the Filazer, as it ought to have been before left in the Prothono- 
tary's Office; and Spark having entered into the Common Rule for 
Page, one of the Tenants, without his Conſent; the Rule to ſhew 
Cauſe was diſcharged with Coſts. Eyre and Prime for Tenants; 


Skinner for Plaintiff, 


Goodright, on the Demiſe of Ruſſell, agan/? Noright 
| Trin. 11 & 12 Geo. 2. 


In Ejectment. H E Judgment irregularly obtained was ſet aſide, , 
| and Poſſeſſion ordered to be reſtored ; but the 
| . of the Plaintiff (who held the Poſſeſſion) abſconding, the Rule 
was ineffectual. Eyre moved, on Behalf of the late Tenants in Poſ- 
ſeſſion, for a Writ of Reſtitution, which was ordered. 


Hobſon, 
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Hobſon, on the Demile of Bigland, again Dobſon. 
Mich. 12 Geo. 2. 


In e 24 YNNE moved for the Landlord to defend, upon 
Statute 11 Ges, 2. The Court objected that this 


Motion could not properly be made till after Judgment ſigned 


againſt the Caſual Ejector; and that Affidavit ought to be produced 
of the Tenant's Refuſal or Neglect to appear. J//nne anſwered, 
That immediately aſter Judgment ſigned againſt the Caſual Ejector, 
Plaintiff might take Poſſeſſion. The Court held the Affidavit ne- 
ceſſary, and therefore made no Rule; but declared that the Intent 
of ſigning Judgment againſt the Caſual Ejector, was only that the 
Plaintiff, after having tried his Cauſe againſt the Landlord, (the Te- 
nant not being a Party) might have the Benefit of his Verdict, and 
| take Polleſſion under the Judgment, which under ſuch Verdict he 
could not. It ſeems reaſonable (upon a proper Affidavit) to grant 
a Rule to ſhew Cauſe, before Judgment againſt the Caſual Ejector 
can be ſigned, to prevent the ill L of taking Poſſeſſion 
immedlately after. 


Roe, on Demiſe of Gohard, againſt Doe. 


x ET RE moved upon Statute 11 Geo. 2. that the Landlord might 


be added Defendant to C. D. one of his Tenants, who did ap- 
pear to defend for the Tenements in his Poſſeſſion ; and that as to 
the Reſidue of the Tenements in Poſſeſſion of T. AH. another Te- 
nant, who refuſed to appear (as per Affidavit) the Landlord might 
appear and defend ſingly, and a | Bull was made accordingly ; and 


that Plaintiff might ſign Judgment againſt the Caſual Ejector, as to 


the Tenements in Poſſeſſion of T. M. but that the Writ of Habere 
facias poſſeſſienem be ſtayed 'till farther Order. 
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Plumb againſt Savage and his Wife, on Demiſe of 
Byam. Trin. 13 Geo, 2. 


In Ejectment. ULE for Leſſor of Plaintiff, and Mr. Peacock his 

| Attorney, why not an Attachment for prevail- 
ing upon Tenant in Poſſeſſion, by undue Practices, to deliver Poſ- 
ſeſſion of the Premiſſes (which Defendants claimed as Tenant's 
Landlords) pending the Suit; and after Rule obtained by Defend- 
ants to be at Liberty to defend their Title, purſuant to the late Act 
of Parliament (the Tenant r:fuling to appear) and entering into the 
common Conſent Rule ; Rule diſcharged, it being no Contempt of 
the Court, but a Fraud, which ought to be prevented, and is not 
remedied by the late Act. Ejectment is a Fiction, and in the Breaſt 
of the Court. Tenants ſhould be bound not to change the Poſſeſ- 
ſion. Skinner and Prime for Plaintiffs Leflor and Peacock ; - 


for Defendants. 


Benn again Denn, on the Demiſe of Mortimer and 
his Wife. 


In Ejeciment. Former Ejectment had been brought on the De- f 


miſe of the ſame Leſſors, wherein Defendants 
had a Verdict, and obtained an Attachment againſt Robert Mortimer, 
one of the Leſſors, for Non-payment of Coſts ; whereupon he was 
arreſted and detained in Cuſtody. And now Bootle moved for De- 
fendant to ſtay Proceedings in this Ejectment *till the Coſts of the 
former were paid: But per Cur', The Leſſor of the Plaintiff being 
in Cuſtody upon ſaid Attachment for Cofts, which is in the Nature 
of a Ca. Sa. there is no Reaſon to grant the Rule. 


Farmer agam/t Thruſtout, on the Demiſe of Miles. 


In Ejcctment. HE Declaration was tendered to the Wife of 
the Tenant in Poſſeſſion upon the Premiſſes. She 
was acquainted with the Contents thereof, and of the Subſcription, 


Grpugh a Window, which ſhe refuſed to open, or receive the De- 
| claration ; 


mi adm a SE 
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claration ; and thereupon the Declaration was left upon the out- ſide 
| Ledge of the Window. The Perſon who tendered the Declaration 
ſwore, that he heard the Woman's Voice diſtinctly through the 
Window ; and was well aſſured ſhe heard what he ſaid by the An- 
ſwers ſhe gave him. The Service was held ſufficient, and the com- 
mon Rule for Judgment was made. Prime for Plaintiff, 


Fenn aa Denn. 


In Zjectment for Lands 2 IRCH moved for * A Rule 
in Denbighſhire, Wales. made. 2 


Tupper againſt Doe, on the Demiſe of Mapa and 
Woollett. 


In Ejeftment, Declaration in Ejectment ſerved on the Church- 

| wardens and Overſcers of a Pariſh, who rented 
a Houſe for harbouring ſome of the Pariſh Poor, and did not other- 
wiſe occupy the Houſe than by placing the Poor in it. Deemed 
ſufficient Service, and a Rule made for Judgment. Aar for 
| . 


Roe againſt Doe, on the Demiſe of Humphreys. 


In Ejecimeni. HE Tenant in Poſſeſſion not appearing at the 

Trial to confeſs Leaſe, Entry and Ouſter, Judg- 
ment was entered againſt the Caſual Ejector. Adney an Attorney 
brought a Writ of Error in the Name of the Caſual Ejector, which 
he was ordered to non- pros at his own Expence, and pay Coſts, but 
was excuſed from farther Cenſure, it appearing that he had been in- 
formed by ſome of the Curſitors Clerks, that ſuch a Writ of Error 
might be brought, Vynne for the Leſſor of the Plaintiff. Ur lin 


for Adu ah 


= | Goodright, 
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Goodright, « on the Demiſe of Rowell, 8 Vice, 
in Ejectment. Trin. 13 & 14 Geo. 2. 


Efendant at the Trial not appearing to confeſs Leaſe, Entry 
and Quſter, a Nonſuit happened, and afterwards Plaintiff's 
Leſſor, inſtead of taking his Remedy for Coſts taxed upon the com- 
mon Rule, as he ought to have done, entered Judgment againſt the 
Caſual Ejector, ſued out a Fi. fa. againſt Defendant's n and 
levied his Coſts thereon, acting as ſpecial Bailiff himſelf. An Ac- 
tion was brought by Defendant in the King's Bench for this irregular 
Levy, againſt Plaintiff's Leſſor and Kimber his Attorney; and after 
Special Pleadings therein, Defendant moved here to ſet aſide the 
Fi. fa. and Court ordered Reſtitution to be made, and Defendant's 
Colts to be paid by Plaintiff's Leſſor and Kimber. And by Conſent, 
the Action in the King's Bench to be diſcontinued, without Coſts, 
and no other Action to be brought. Hynne for Defendant ; Huſſey 
and Draper for Plaintiff, | | N 


Bingham, on the Demiſe of Lane and others, again 
* in Ejectment. Trinity 14 & 15 Geo. 2. 


UL E on the Statute 7th Geo. 2. to ſhew Cauſe why Proceed- 

ings ſhould not be ſtayed, on Payment of the Mortgage- Mo- 

ney and Coſts, was made abſolute ; Leſſors of the Plaintiff, . 

of the Mortgagee, inſiſted to be paid a Bond and a Simple Contract 

Debt due to themſelves in their own Right. Per Cur': A Bond is 

no Lien in Equity, unleſs where the Heir comes to redeem. Prime 
for Plaintiff ; Bootle for Defendant. 


Stiles, on the Demo of Redhead, againſt Oakes, in 
Ejectment. Eaſt. 15 Geo. 2. 


11 the Landlord, admitted to defend by ſpecial Rule, 
did not appear at the Trial to confeſs Leaſe, Entry and Ouſter, 
whereby Plaintiff was nonſuited. Plaintiff produced the Poftea, and 


moved for Leave to take out Execution againſt the Caſual F jeQor, 
| upon 
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upon the Judgment ſigned by virtue of the ſpecial Rule to defend, 
which was granted abſolutely. Agar for Plaintiff, 


Goodtitle agam/? Thruſtout, in Ejectment, on the 
Demiſe of Maſſa. Trinity 16 Geo. 2. 


OHN Cry/tall, Tenant in Poſſeſſion, upon a Sunday acknow- 
ledged the Receipt of the Declaration, which before the Eſſoign 
Day had been delivered to his Daughter, and ſhe acquainted with 
the Contents, This was held ſufficient Service, and the Common 
Rule was made for Judgment N, Sc. Willes for Plaintiff, 


Thruſtout, on the Demiſe of Dunham an Infant, 
againſt Percivall and others, in Ejectment, 


DB IME, for Defendant, moved and obtained a Rule to ſhew 
Cauſe why Proceedings ſhould not be ſtayed till a good Plain- 
tiff be named, or Security, to be approved by the Prothonotary, be 
given by the Infant Leſſor, for ſecuring Coſts to Defendant, in Caſe 
of a Nonſuit or Verdict for Defendant. Draper for the Leſſor 
urged, that though in the King's Bench ſuch Rules have been made, 
yet the Practice here is otherwiſe, becauſe the Infant is liable to an 
Attachment for Non- payment of Coſts. He quoted Throgmorton 
againſt Smith, Eaſter 5 Geo. 2. in B. R. Robinſon, on the Demiſe of 
Meager, againſt Burton, Mich. 3 Geo. 2. in C. B. where Attach- 
ments for Non-payment of Coſts were granted againſt Infants of 
very tender Age; and obſerved, that the Infant who is enabled to 
make a Leaſe in Ejectment, muſt take it with all its Inconveniencies, 
Per Cur': In all other Suits, an Infant under Years of Diſcretion 
cannot be guilty of a Contempt. Neon diuturnitas temporis ſed ſoli- 
ditas rationis eft conſideranda. Rule abſolute, 


Na Duckworth 
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Duckworth, on the Demiſe of Tubley and others, 
againſt Tunſtall, in Ejectment. Mich. 16 Geo. 2. 


Eſſors of the Plaintiff were both Deviſees and Executors, and in 
each Capacity Rent was due to them. Defendant moved to 
ſtay Proceedings, upon Payment of the Rent due to Leſſors of Plain- 
tiff as Deviſees, they not being intitled to bring an Ejectment as 
Executors. There appeared to be a mutual Debt due to Defendant 
by ſimple Contract, and Defendant offered to go into the whole Ac- 
count, taking in both Demands as Deviſees and Executors, having 
juſt Allowances ; which Leſſors of Plaintiff refuſed, The Rule was 
made abſolute to ſtay Proceedings, on Payment of the Rent due to 
Leſſors as Deviſees, and Coſts. Prime and Bootle for Defendant; 
Wynne for Plaintiff, | 


Goodright on the Demiſe of Griffin, axed Fawſon, 
in Ejectment. 


HIS Ejectment was brought for one Meſſuage, with the Ap- 
purtenances, in the Pariſhes of St. John the Baptiſt and Si. 
Michael, in the City of Coventry and County of the ſame City, or 
one of them; and after a Verdict for Plaintiff, the Judgment was 
arreſted, The Plaintiff's Excuſe for deſcribing the Pariſh where 
the Meſſuage ſtood, as above, was, That by a late Act of Parliament 
the firſt Pariſh was to be divided into two, and the Diviſion was not 
yet ſettled. The Court held the Deſcription to be totally uncertain ; 
and that one of the Pariſhes cannot be rejected as Surpluſage. In 
Real Actions, and where the Poſſeſſion of Lands is to be recovered, 
Certainty is always required. In this Caſe, Defendant could not 
know what to defend for, nor the Sheriff of what to give Poſſeſſion. 
Willes tor Defendant; Draper for Plaintiff. 


Ezeftments, | - 


Doe, on the Demiſe of Henant, alias Henden, againſt 


Thomas and others, in n Hilary 16 
Geo. 2. 


Ithin the firſt four Days of the Term Birch moved for 

Leave to plead Ancient Demeſne, upon an Affidavit that 
the Premiſſes in Queſtion were reputed to be Lands in Ancient De- 
meſne; and a Rule was made to ſhew Cauſe, and afterwards ab- 
ſolute upon hearing Counſel on both Sides. The Affidavit is ſuf- 
ficient to ſhew a probable Cauſe to plead this Plea; and any other 
Plea to the Juriſdiction of the Court may be raed in Time, with- 
out Motion,” Skinner for * 


Bagſhaw, on the Demiſe of Aſhton againſt Toogood. 


K ETELBEY moved, upon an Affidavit of tendering the Decla- 


ration to Fane Reynolds, Widow, Tenant in Poſſeſſion, which 


ſhe refuſing to accept, it was left on the Floor, in her Preſence ; 


and ſhe retiring into a Parlour and ſhutting the Door, the Perſon 
ſerving read the Subſcription aloud, ſo as ſhe might hear it; which 
was held ſufficient Service; and the Common Rule for Judgment 


was made, 


F enn, on the Demiſe of Rickattſon, againſt Marriot, 
Eſquire, and his Wie, i in * Mich. 17 
Geo. 2. 


OR the Future, let Rules for Leave to take out Execution by 

the Plaintiff againſt the Caſual Ejector, after Verdict againſt 
the Landlord made Defendant inſtead of the Tenant in Poſſeſſion, 
purſuant to the late Statute, be abſolute, and not to ſhew Cauſe, 
Eyre for Plaintiff. | 
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Roe againſt Doe, on the Demiſe of Stephenſon, in 
Ejectment, in Middleſex. 


DR ME moved for Judgment, upon an Affidavit of Service of 

2 Declaration intituled Trinity Term 17th, inſtead of 16th & 
17th Geo. 2. and prayed a Rule for Judgment, unleſs the Tenants 
appeared within four Days after Notice. He quoted York, on the 
Demiſe of Chambers, againſt Ferris, where the Declaration was in- 
tituled Trinity 4th, inſtead of 3d & 4th Geo. 2. in Cornwall, moved 
in Michaelmas Term 4th; and ſuch a Rule was made : But upon 
Affidavit of Service thereof, the Court, by a ſecond Rule, inlarged 
the Time for appearing, till four Days after the next iſſuable Term 
[Hilary], as uſual in Country Cauſes. Per Cur': The Declaration 
in Ejectment is the firſt Proceſs; and there is nothing precedes _ 
whereby it can be amended, This fingle Precedent, without Op- 
poſition, is not of Weight ſufficient to overturn the general Practice; 
and the firſt Rule does not ſeem to have been well conſidered. A 
new Declaration might have been delivered before the Eſſoign Day 
of Hilary Term, and Plaintiff would have been as forward thereby 
as by his former Declaration ; and in Country Cauſes, where De- 
clarations are of Trinity, the Notice may be good to appear in next 
Hilary, (paſſing over Michaelmas) though not the uſual Practice. 
No Declaration in Ejectment in the King's Bench, or here, can be 
amended before Appearance; and afterwards in Form only, but not 
in the Demiſe, or other Matter of Subſtance. The Court can make 
no Rule in this Caſe, | 


Roe . Doe, on the Demiſe of Hyde, 'in Eject- 
ment. Eaſter 18 Geo. 2. 


UE Tenants had the F 0 of the 29th April this Term 
to appear in; Faſter, the Landlord, moved to add himſelf to 
the Tenants, but no Appearance being entered, Plaintiff on the goth 
ſigned judgment againſt the Caſual Ejector, The Landlord after- 
wards, without diſcloſing to the Court what had been previouſly 
done, applied for the Conditional Rule, as a Matter of Courſe, and 


by Virtue thercof on the 1ſt ny appeared _ without the Te- 
; nants. 


„nt Prime, for Plaintiff, moved for Leave to take out Execution | 


on the Judgment ; and on ſhewing Cauſe, the Judgment appeared 
to be regular, and the Appearance out of Time. Plaintiff offered 
to waive his Judgment, if the Landlord, who reſided at Jamaica, 
would give Security for Cofts ; to which his Counſel not conſent- 


ing, the Court made the Rule abſolute, for Leave to take out Exe- 


cution. Skinner and Draper for the Landlord, 


Goodtitle, on the Demiſe of Symons, Eſq; againſt 
 Thruſtout, in Ejectment, Clarke, Eſq; Landlord. 


Trin. 19 & 20 Geo. 2. 


HE Declaration was of Hilary Term, ſerved with Notice to 

appear in Eaſter Term laſt, and not moved till this Term, 
when a Rule was made for Judgment, unleſs the Tenant ſhould ap- 
pear within ſix Days after Notice. The Landlord prayed for the 
Conditional Rule, and for Leave to plead Ancient Demeſne, upon 
an Affidavit that the Premiſſes were Ancient Demeſne; and obtained 
a Rule to ſhew Cauſe, Per Curiam The Landlord, by the late 
Statute, is to enter into the Common Rule by Conſent ; before that 
Statute, he might have been added a Defendant ; and if he had ap- 
plied in Time, muſt have had Leave to plead Ancient Demeſne. 
He is to be conſidered in all Reſpects in the ſame Caſe as the Te- 
nant in Poſſeſſion, but muſt apply according to the Courſe and Rules 
of the Court. If the Plaintiff ſhould prevail on this Plea to the Ju- 
riſdiction of the Court, the Judgment muſt be, that Defendant ſhall 
anſwer over. Therefore, if this Plea be not confined to a Time 
certain, great Delay of Juſtice muſt follow. The Rule diſcharged, 
as to. pleading Ancient Demeſne, becauſe the Application was not 
made in Time, that is, within the firſt four Days of this Term. 


Beificld for Clarke ; Bootle and Eyre for the Leſſor of the Plaintiff, 


Deighton, on the Demiſe of Roberts and his Wife, 
againſt Foſter. Trin. 21 Geo. 2, 


ULE to ſhew Cauſe why Defendant ſhould not have Leave 

to plead Ancient Demeſne. Objected, and allowed, That 

the Motion was not made within the firſt four Days of the Term. 
. | The 
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The Rule diſcharged. la the Declaration muſt be delivered before 
the Eſſoign Day, the Party may always apply within the firſt four 
Days of the Term; and though the Appearance in Ejectment is 
| generally entered afterwards, yet it is always conſidered as an Ap. 
pearance of the firſt Day of the Term, Bootle for Defendant ; 
Poole for Plaintiff. 


„ on the Demiſe of Preſton, againſt” „ in 
Ejectment. Hil. 21 Geo. 2. * 


T appearing, by Affidavit, that one Geldart, the Tenant in Poſ- 
ſeſſion, and his Wife, both abſconded, and could not either of 
them be ſerved with a Declaration in Ejectment; and that they had 
left a Woman Servant in the Houſe on the Premiſſes, in whoſe Pre- 
ſence a Declaration was fixed up. The Court made a Rule for the 
Tenant to ſhew Cauſe why Service of a Declaration on his Servant, 
at his Houſe, ſhould not be deemed good; 3 and directed the Rule to 
be ſerved in that Manner. 


Short, © on the Demiſe of Elmes, againſt King. Eaſter 
22 Geo. 2. 


RS. Mrthcot, the Tenant in Poſſeſſion, a ſingle Woman, ab- 
ſconded and ſecreted herſelf in the Mefluage in Queſtion, and 
could not be perſonally ſerved with a Declaration in Ejectment. 

Rule to ſhew Cauſe why Service of the Servant, at the Houſe, ſhould 
not be good. This Rule to be ſerved on the Servant at the Houle. 


Poole for Plaintiff, | 
Orion againſt Mee. Mich. 2 5 Geo. 2. 
O*®/ ON, Defendant in an Ejectment brought in the Name of 


| Jacob Mee, on the joint and ſeveral Demiſes of Powers and 
Maddiſon, having obtained a Verdict, and one of the Leſſors being 
dead, and the other inſolvent, Orion brought Debt on the Judgment 
againſt Plaintiff, and ſerved Proceſs on one Jacob Mee of St. Ives, 
Com? Hunt”, Yeoman, as Plaintiff; who moved to ſtay Proceedings, 
being totally ignorant of, and unconcerned in the Matter. On 
ſhewing Cauſe, Mr. Huſte, of St. Ives, was alledged to be Attorney 


for Plaintiff 3 in ſaid Ejectment, wherein he had made Ute of ſaid 
Mees 
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- Mee's Name. Upon which the Rule was inlarged, and Huſte or- 


dered to ſhew Cauſe why he ſhould not pay Orion's Coſts taxed in 
faid Ejectment. Huſte's Affidavit being laid before the Court, it 


: appeared, that not he, but one Stephenſon, formerly his Clerk, (to | 


whom he had reſigned his Buſineſs long before ſaid Ejectment 


brought, and intirely left off Practice) was Plaintiff's Attorney. 


Stephenſon made Afﬀidavit, that he found Jacob Mee to be the uſual 
Name made Utſe of for Plaintiff in Ejectment in Huſce's Office ; 
that he uſed it purely as fictitious, and not as the Name of an ex- 
iſting or real Perſon. Lord Chief Juſtice was of Opinion, That 
though Stephenſon might have made a fictitious Plaintiff, yet as he 
has voluntarily made Uſe of a good Plaintiff, a real Perſon, dwelling 


in the ſame Town with himſelf, he ought to ſtand in his Place, and 


pay the Coſts. The three other Judges were of Opinion, That this 
Proceeding, is to be conſidered purely as fictitious, and not real; and 
that Jacob Mee of St. Ives, or any other Perſon in human Nature, 
is not to be taken to be the real Plaintiff, It would be a dangerous 
Precedent, with Reſpect to Attornies, to make them liable to pay 
Colts, whenever a Defendant in Ejectment (Leſſors of Plaintiff be- 


ing inſolvent) can find out a real Perſon of the ſame Name as the 


fictitious Plaintiff, Nominal Plaintiff and Caſual Ejector ſtand in 
the ſame Light. Nominal Plaintiff cannot releaſe the Action; Ca- 
ſual Ejector cannot bring a Wric of Error. No Impoſition or Miſ- 
behaviour in Stephenſon appears. Where Leſſor of Plaintiff is abroad, 
or an Infant, Court, on Motion, interpoſe, and order a ſufficient Plain= 


tiff to be named, or Security given for Coſts; but that is the ordinary 


Caſe within the common Courſe of Practice. Rule abſolute to ſtay 
Proceedings againſt Mee; diſcharged as to Huſte ; no Rule upon 


Stephenſon, Wherein Lord Chief Juſtice acquieſced ; but ſaid, he 


thought the Court, for the future, ſhould extend the Rule for mak- 
ing a good Plaintiff, or giving Security for Defendant's Coſts, to 
other Caſes beſides thoſe before mentioned. Wiles for Defendant 


and Huſte ; Prime for Plaintiff, 


Roe, on the Demiſe of Stone ED Wife, ggainſt Doe, 
in Ejectment. Trinity 26 & 27 Geo. 2. 


i Aru D, on the Behalf of Stone, moved, that the Condi- 


tional Rule entered into by Stone's Wife, by the Name of Anne 


Field, Ns: might be ſet aſide, upon Affidavits tending to prove 
| N the 
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the Marriage between Stone and her; and obtained a Rule to ſhew 
Cauſe. Whereupon Prime and Agar, on the Part of Anne Field, 
produced Affidavits to ſhew a long Cohabitation between her and 
the late Counſellor Field of Hertfordſpire, as Huſband and Wife. 
That he had a Child by her, and deviſed the Eſtate in Queſtion to 
her, by the Name of his Wife. That Stone was married to, and 
lived with, another Wife. The Court thought the Validity of 
" Stone's pretended Marriage to Field a fit Matter to be tried; and 
(the Tenants in Poſſeſſiom having conſented to appear) ſet aſide the 
Judgment ſigned againſt the Caſual Ejector, for Want of their Ap- 
pearance ; and ordered Field, the Landlady, to be added a Defend- 
ant to the Tenants; whereby Stone, if Plaintiff recovers, will be 
ſecure as to Coſts, | 


Roe again Doe on he Demiſe of F n and Tan- 


cred. 


[Omitted in Hil. 26 Geo. 2.] 


N Affidavit, that the Tenant Lydia Broohe Widow abſconded 
to avoid being ſerved ; and alſo that ſhe came into Poſſeſſion 
ſurreptitiouſſy, and of Service of Declaration in Ejectment on James 
Brooke her Son, who is her Servant and manages her Affairs, and 
lives in her Family; Rule, that ſhe ſhew Cauſe why ſuch Service 
on her Son and Servant ſhould not be deemed good Service, and 
leaving a Copy of this Rule at her Houſe good Service, made abſo- 
lute ; no Cauſe ſhewn. | 


Doe againſt Roe on the Demiſe of Wright. 


(Omitted in Trin. 26 & 27 Geo. 2.] 


N Affidavit, that Mary Oliver one of the Tenants is a Luna- 
tick, that one Major Cocłburn lives with, and tranſacts her 
Buſineſs, and has the ſole Conduct thereof, and of her Perſon ; but 
would not permit the Deponent to have Acceſs to her with Decla- 
ration in Ejectment; whereupon it was delivered to Cockburn. Rule, 
that ſhe and Cockburn both ſhew Cauſe why this Service ſhould not 
be good, and Service of this Rule on him to be deemed good Service 

thereof, Willes for Plaintiff. 
Fenn 
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O 


penn on the Demiſe of Hildyard azainſt Denn. Eaſter 


27 Geo. 2. 


Eclaration for an Entirety, Rule obtained by Arrundall Te- 
nant in Poſſeſſion to defend for two undivided Thirds only, 
and that for the Reſidue Plaintiff might take Judgment againſt the 
Caſual Ejector; General Judgment ſigned, and Writ of Poſſeſſion 
agreeably. No Indorſement of what Part to take Poſſeſſion (as 
might have been;) Poſſeſſion of the whole Premiſſes taken, and af- 
terwards two thirds (according to a Partition made by Plaintiff's 
Leſſor) reſtored ; Goods removed from Tenant's Houſe, Part of 
the Premiſſes, and ſome of them not brought back. The Court 
thought that a new general Rule ſhould be made to alter the Prac- 
tice of taking Judgment for the whole Premiſſes, when Part is 
appeared for; held that the Sheriff did right in taking Poſſeſſion of 
the whole, purſuant to the Writ, Rule to anſwer Matters in Affi- 
davits by Sheriff's Officers diſcharged. Ordered Goods to be re- 
ſtored by Affidavit, and Poſſeſſion of two Thirds of Premiſſes ; Leſſor 
of Plaintiff and his Attorney {who had principally conducted the 
Tranſaction in the Country) to pay the Tenant Coſts of this Appli- 
cation. Prime and Poole for the Tenant ; Willes and Wynne for 
Plaintiff's Leſſor, his Attorney and Sheriff's Officers, 


Goodtitle on the Demiſe of Gardner againſt Badtitle. 


HE Plea of Marſhall and others Landladies and Tenants in 

Poſſeſſion, who had appeared with the Filazer and entered 
into the common Rule, was left in the Prothonotary's Office, en- 
titled with the true Name of the Cauſe, but by Miſtake in the Body 
of the Plea, the Name of Plaintiff's Leſſor was inſerted (as the Per- 
fon complaining) inſtead of that of the nominal Plaintiff, Plaintiff's 
Attorney looking upon this Plea as null and void, ſigned Judgment 
againſt the Caſual Ejector, which Judgment was ſet aſide with Coſts 
as irregular ; the Plea is properly entitled and not a Nullity. IVilles 
for Marſhall and others; Prime and J/ynne for Plaintiff's Leſſor. 


Fenn 
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1 enn on the Demiſe of Knights against Dean. Trin. 
27 & 28 Geo. 2. 


N Affidavit, That Joh Abbott Tenant in Poſſeſſion, ſecreted 
himſelf to prevent his being ſerved with a Declaration in Eject- 
ment, and could not be ſerved, though frequent Endeavours had been 
uſed ; and that the Declaration was delivered to his Daughter who 
kept his Houſe, (being a Publick Houſe, Part of the Premiſſes in 


Queſtion) and that ſhe was acquainted with the Contents of the 


Subſcription, The Court made a Rule for the Tenant to ſhew 
Cauſe why ſuch former Service ſhould not be deemed good Service, 
the Rule to be ſerved on the Daughter at the Houſe. This Rule 
was afterwards diſcharged, becauſe the Affidavit whereupon *twas 
made appeared to have been fworn before Plaintiff's Attorney as a 


Commiſſioner, but for no other Reaſon. Prime for Plaintiff ; Wills 


for the Tenant. 


Roe on the Demiſe of Agar againſt Doe. 


HE Declaration was delivered to the Tenant in Poſſeſſion 
without any Prothonotary's Name ſet thereon. Upon Affi- 
davit of Service, the Court made a Rule for the Tenant to ſhew 
Cauſe, why upon Notice of the Prothonotary's Office Judgment 


ſhould not be entered againſt the Caſual Ejector, unleſs he (the Te- 


nant) appeared within the uſual Time; which Rule on Affidavit of 
Service was made abſolute, Willes for Plaintiff. 


Holdfaſt on the Demiſe of Dyſon and his Wife again mt 


LOI. 


Declaration, with Notice to appear in this Term, had been 
ſerved on the Tenant in Poſſeſſion before the Efloign Day, but 

no Prothonotary's Name was ſet thereon. Upon the Motion 
of Serjeant Hewitt for Plaintiff, the Court made a Rule, That 
unleſs John Riley Tenant in Poſſeſſion, upon tix Days previous 


Notice of that Rule, and Notice that the Declaration is entered in 


the Office of Mr. . Megę, ſhould appear and plead within 


TY 
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four chad next after the End of the next Term (being the iſſuable 
Term, and this a Country Cauſe) to a new Declaration at the Plain- 
titk's Suit, and enter into the common Rule for confeiling Leaſe, 
Entry and Ouſter, Judgment might be entered againſt the Caſual 
Ejector. 


Goodtitle on the Demiſe of Cooper againſt Thruſtout. 


Hil. 28 Geo. 2. 


N the like Caſe (as next beſors) 4 in a Country Cauſe, where the 
Declaration was delivered before the Eſſoign Day with Notice 
to appear in this Term; upon an Affidavit ſnewing the Service to 
be good in all Reſpects ſave the Want of Prothonotary's Name, the 
Court made the like Rule, unleſs T. M. and . A. Tenants in Poſ- 
ſeſſion within ſix Days next after Notice of that Rule, and Notice 


that the Declaration is entered in the Office of Mr. Prothonotary 


Mogg, ſhould appear, &c. Judgment might be entered againſt the 
Caſual Ejector. Prime for Plaintiff, 


Roe on the Devil of Leak Widow, and others, againſt 
Doe. Mich. 29 Geo. 2. 


ILL Es for :ſiph Singfen and Mary his Wike, whal clatnl 


Title to Part of the Premiſles (of which Part Fortbenſon and 


Harriſon were Tenants, and refuſed to appear) applied upon Affi- 


davit of the Fact for Leave to appear for ſaid Simpſon and Wife as 
to ſaid Part. Rule made to ſhew Cauſe ; on ſhewing Cauſe it ap- 


peared, That the Leſſors of Plaintiff and ſaid Singen and Wife 
claimed Title as Deviſees, the Leſſors under one Will, and Szmpfon 


and Wife under another Will of the ſame Teftator ; and the Queſ- 
tion to be decided was, which Will ſhould prevail. The Leltors of 
Plaintiff had got the Start of Siapſon and Wife; and by bringing 
their Ejestment firſt (the Tenants refuſing t6 appear) would get 
into Pollefſion without Defence, unleſs Simpſan and Wife were per- 
mitted to defend. Per Cur': This Motion is founded on the late 
Act of Parliament, 11 K. Geo. 2, The Court have no Juriſdiction 
to admit any Perfon to defend an Ejectment inſtead of the Tenant, 


except the Landlord only; And who is Landlord within the Act? 
| O | | ; Not 
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Not every Perſon claiming Title; but one who is in ſome Degree 
of Poſſeſſion, as receiving Rent, c. the Clauſe of F e by 
Tenant, if he does not give Notice of Declaration to his Landlord, 
proves this. Davy quoted 2 Strange 1241. Jones on Demiſe of 
l oodibard againſt Williams ; where a Mortgagee was refuſed to be 
admitted to defend as Landlord ; which Caſe (though not ſo re- 
ported) muſt be where the Mortgagee had not got into Poſſeſſion. 
Milles for Simpſon and Wife; Prime and Davy for Leſſors Plaintis, 


Doe on ho Demiſe of Deily again Roe. . Eaſter 29 


Geo. 2. 


HE Affidavit of Service of Declaration, &c. was on the Wife 
of Daniel Doughorty, Tenant in Poſſeſſion, as ſhe informed 
Deponent, and as he verily believes held ſufficient, and Rule made for 
Judgment unleſs the Tenant, &c. ſhall appear. Davy for Plaintif, 
N. B. The Chief Juſtice was not in Court. 


Boman 9gainft Noright. Trin. 31 Geo. 2. 


1 Ejectment for ancient Demeſne Land, within the Manor ot 
Gedmancheſter, County Huntingdon, Rule abſolute to ſtay Pro- 
ecedings in this Court ; ancient Demeſne has always been held a 
good Plea in Ejcctment. Plaintiff had at firſt brought an Ejectment 
in Godmancheſter Court, but dropped it, and then brought the preſent 
Ejectment in this Court. = | 


Error, 
Trinity 18 & 19 Geo. 2. 


FTER an Award of Execution againſt Bail on a Recogri- 
zance in Error, they brought a Writ of Error as to ſuch 
Award of Execution. Plaintiff moved for Leave to take out Exe- 


cution for Want of Bail on the Writ of Error brought by the Bail; 


and 


9 
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and obtained a Rule to ſhew Cauſe; which was diſcharged; no 
Bail. in this Caſe being required, Prime | for Defendant ; Eye for 


Plaintiff, 


Stone againſi Rawlinſon, in Error. Mich. 19 Geo. 2. 


ULE to, ſhew Cauſe why Nonpros of a Writ of Error, for 
| Want of tranſcribing the Record, ſhould not be ſet aſide with 
Coſts. ObjeCted, That no final Judgment is entered, and therefore 
no Tranſcript could be made, The Nenpros ſet aſide, without Coſts, 
It appeared that the Clerk of the Judgments was paid his Fee, by 
Plaintiff's Attorney, for entering the final Judgment, which he had 
_ neglected to do; but Plaintiff did not pray any Rule againſt him. 
Prime for Plaintiff ; Skinner and Agar for Defendant. 


Evidence, 
Parrot againſt Benn. Mich. 8 Geo. 2. 


HE Court held, that a Condemnation upon a Foreign At- 

tachment in London, which appeared on the Record to be ſub- 
ſequent to this Action brought, could not be * in Evidence 
againſt Plaintiff at the Trial. 


Smith again Richardſon. Mich. 11 Geo. 2. 


HIS was an Action for ſcandalous Words, importing that 
Plaintiff was a Thief, and had robb'd Defendant of his Beer. 
Plaintiff was Beer Butler of a College at Oxferd, and laid Special 
Damage. Defendant, : at the Trial, offered to prove the Truth of 
the Words 1 in Mitigation of Damages: And Mr, Baron Porteſcue, 
ho tried the Cauſe, refuſed to admit ſuch Evidence, but reſerved 
tne Point. The twelve Judges met, and eight were of Opinion, 
that where the Words amount to I'reaſon or Felony, Defendant, 
O 2 on 
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on the General Iſſue, ought not to be admitted to prove the Truth 
of the Words; and the Poſca was ordered to be delivered to Flaintifi, 


Lide Title Trials, &c. 


Executions, Execution of Proceſs, &c. 


Warwick againſt Figg. Mich. 6 Geo. 2. 


\XECUTION was taken out after a Writ of Error allowed, 
and Bal put in thereupon: And the Queſtion was, Whether 
ſuch Execution was regularly iſſued or not? It was urged for Plain- 
tif; that the Writ of Error being returnable tres Tyin' was ſpent 
before the final Judgment ſigned, which was not *till the 3oth of 
June after the End of Trinity Term, and that therefore the Execu- 
tion was regular. On the other Side it was alledged, That by the 
Writ of Error the Record was tranſcribed into the King's Bench 
that the Writ of Error was not ſpent; that the final Judgment 
ſigned in Tiinity Vacation relates to the firit Day of Trinity Term, 
and that therefore the Writ of Error is a Suberſedeas to it, and the 
Execution in Queſtion bears Teſt the laſt Day of Trinity Term: 
If Plaintiff had ſtayed till Xichaelmas Term following before he had 
ſigned final Judgment, as in the Caſe of Foy and Fanſbate, he might 
have had ſome Colovr to take out Execution (though that is a Prac- 
tice not to be encouraged); the Court were of that Opinion, and 
ordered the Execution to be ſet aſide, and Reſtitution and Coſts ; 
and ordered an Attachment My, againſt JFreathocke, Plaintiff's At- 
torney, to ſtand over him 'till he ſees Reſtitution made, and Coſts 
paid. | | 7 


Oates again. Foreſt. 


. wes obtained in C m' Midd, and a Fi. Fa. iſſued in 
that County, and returned Nulla bona; ard thereupon a Vi. Fa. 
was iflved in Landon, but was not mode 2 Tat Fi, Fa. And the 


35 jor ®# 
Cu: a 
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Court being moved to ſet aſide the Fi. Fa. in Landon, for want of 
its being made a Te/tat”, refuſed ſo to do, being of Opinion that the 
Award of the Te/tat' Fi. Fa. upon the Roll was ſufficient to warrant 
a Fi. Fa, into London, and that it need not be made a Teftatum. 


nnn agar Gray and his Wife, and anctline H il. 
; 6 Geo. 2. | 


Udgment of Athens Term 1731, ſigned Nov. 13. Fi. Fa. 

bore Teſt November 28 in Michazlmas Ferm following. De- 
fendant moved to ſet aſide the Ji. Fa, as irregular, the Judgment 
not being revived by Sci. Fa. and the Fi. Fa. not being iſſued 
within the Year: Plaintiff inſiſted that the Zi. Fa. being iſſued 
within the fourth Term from the Time of ſigning Judgment, it was 
regular, and produced an Affidavit that Execution had been ſome 
Time {taid by an Injunction out of Chancery, Court held the In- 
junction to be quite out of the Caſe, and that the Year is to be com- 
puted from the Day of laing Judgment, and tnerefore ſet aſide the 
hi. Fa. 


Cooke againſt Horrock. Eaſt. 6 Geo. 2. 


Motion was made to ſet aſide an Execution iſſued after a Writ 
of Error allowed, and Notice thereof given to Plaintiff's At- 
zorney : It appeared that an interlocutory Judgment was ſigned, and 
a Writ of Inquiry executed in Michaelmas Term laſt, and a Writ 
of Error was then allowed, and Notice given; but the final Judg- 
ment was not ſigned *till after the Beginning of Hilary Term laſt. 
The Court held the Execution to be regular, the interlocutory Jud g- 
ment not being removable by the Writ of Error; and the final 
Judgment being ſigned of a ſubſequent Term, was not removed, and 
therefore reſuſed to make any Rule. 


O3 Dakeyne 


3 


wh po 
ACID 


—— — — 
3 


* 
— .1 4s 


r 9 - - <a 


W 


rr 
— 3 FR 


bt 4 2 5 * r 
« or a Rear ont os I" Fd So Rs 5 
Ev 3 2 8 U . 12 2 
, * 4 = b 8 * > AGES _” 
r > —-— —— TEENY ——— — —— — — 
— — 5 . — N 8 * N 2 
1 : £ d . 2 2 2 
Q 2 1 
#4 * 
T os "IF 


n — at — - 
= 75 *. 
n 


198 Executions, &e. 


Dakeyne againſt Thornhill. 


Queſtion aroſe, Whether the Plaintiff could levy Poundage and 


other neceſſary Charges, beſides the Coſts taxed, out of a Pe- 
nalty? And the Court held he might; if the Defendant ſhould think 


himſelf aggrieved, the Court, upon Application would refer the 
Matter to the Prothonotary, to inquire whether the Plaintiff hath 


levied more than he ought to have _ or not, 


White again? Morgan. 


Writ of Error was brought, returnable on the Eſſoign-Day of 


Hilary Term; the final Judgment was ſigned of the ſame 


Term, 26th of January; and Plaintiff took out-Execution, appre- 
hending the Judgment not to be removed by the Writ of Error. 
Chafple moved to ſet aſide the Execution, and inſiſted that the Judg- 
ment relates to the Eſſoign-Day, and is a Judgment from that 
Day; and the Court will not make a Fraction of the Day, ſo con- 
ſequently the Record is removed by the Writ of Error. Hawkins, 
for Plaintiff, inſiſted that the Judgment muſt be given before the 
Return of the Writ of Error; and if given upon the Return Day 


of the Writ of Error, is not removed by that Writ. The Court 
held the Record well removed, and ſet aſide the Execution, with | 


Colts: ” Conſent no Action to be . 


3 and others, Aſſignees, againſt Hancock. Trin. 
6 & 7 Geo. 2. | | 


ER Cur”: Plaintiff cannot ſue out Ca. Sa. and Fi. Wo. 3 
Defendant at the ſame time, and take out the Sheriff's War- 


rants thereon: This was not the main Queſtion, but was inc iden- 


tally ſaid. Per Cur”: Plaintiff, in this Caſe, had executed both Cx. 
$a. and Fi. Fa. and both were ſet aſide as irregular, 


Gale 
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Gale againſt Hooker. Hil. 7 Geo. 2. 


Writ of falſe Judgment was delivered to the Under- Sheriff; 

but no Money was tendered or paid for the Return; for 
want whereof the Sheriff took no Notice of it, and executed a Writ 
de Executione Fudicii. Upon hearing Counſel on both Sides, the 
Sheriff's Proceeding was held to be regular. Per Cur': The De— 
fendant, if he thinks fit, may ſtill proceed upon his Writ of Falſe 
Judgment. G/yde for Defendant ; Chapple for Plaintiff, 


Hann again Capell. 


Motion was made to have Rent paid to the Landlord out of the 
Money levied in Execution in this Cauſe. It appeared, upon 
ſhewing Cauſe, that the Sheriff's Warrant on the Execution, after 
it was ſealed, had been altered, and a new Bailiff's Name inſerted, 


Per Cur*: The Warrant being altered, no Goods are taken in Ex- 


ecution thereby; but let the Bailiff and the Attorney, who were 
privy to the Alteration, ſhew Cauſe why an Attachment ſhould not 
be iſſued againſt then, „ee for the Sheriff; Sinner for the 


Landlord, 


Dutton againſt Pitt, Eſq; Eaſt. 7 Geo. 2. 


HE Defendant being brought up by Habeas Corpus from the 

King's Bench Priſon, in order to be charged in Execution at 
the Plaintiff's Suit: Moved by Darnal to be remanded, upon an Affi- 
davit that he was a Member of the laſt Parliament, and continued ſo 
to the End of the Seſſions; it appearing by the Return of the Habeas 
Corpus, that the Defendant was taken by Proceſs out of the Court of 
Rings Bench ſince the End of the laſt Seſſion of Parliament, and was 


not charged with any Proceſs here, the Court did not think it pro- 
per that he ſhould be charged in Execution upon the Judgment, but 


remanded him in order that he might move the Court of K:ng's 
Bench to be diſcharged from the Actions there; becauſe if the firit 
taking and Detainer were illegal, he ug not to be charged in-Ex- 


ecution here. | 
O 4 Patrick 
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Patrick again? Pettis. 


; HE Queſtion was, Whether the Landlord's Rent ſhould he 
| A paid out of the Monies levied in Execution upon the Defend- 
ant's Goods, who was a Bankrupt ; and thereupon another Queſ- 
tion aro e, Whether or no, if the Defendant was a Bankrupt before 
the Levy, the Goods were liable to Payment of the Rent. The 
Court thought it a proper Matter to be determined by a Jury, whe- 
ther the Defendant was a Bankrupt, or not, at the Time of the Levy, 
and directed an Iſſue to be tried accordingly. Mriglit for the Land- 
lord; Baynes for the Aflignees | 


Pigot againſt Charlewood. Trin. 7 & 8 Geo. 2. 


Efendant taken in Execution when he was attending the Exe- 
cution of a Writ of Enquiry as Attorney for his Client, moved 
to be diſcharged. Urlin ſhewed Cauſe, Cur” diſcharged him. 


Maule againſt Grubb. 


ORREST having attended Prothonotary to tax Coſts for not 

proceeding to rial, on his Return home was arreſted on a Ca. | 
Sa. out of the King's Bench. Cur” ſaid they could not diſcharge him 
from the King's Bench Proceſs; but on producing an Afidavit of 
Notice, ordered the Officer and Plaintiff to ſhew Cauſe why they 
arreſted him, and why the Goods pledged with them for his En- 
Jargement ſhould not be reſtored. Comyns for Forreſt ; on ſhewing 
Cauſe, it appeared that the Goods were ſold voluntarily by Forre/t 
to the Plaintiff, Rule diſcharged, Birch for Plaintiff, 


Bond againſt Jacob and others. Trin. 8 & ꝙ Geo. 2. 


HAP moved to ſet afice a Writ of Teſſatum Fleri Facias 
iſſued immediately aſter Judgment, and before a Fi. Fa. re- 
turned and filed to warrant it; and the Court made a Rule to 


ſhew 4 


Executions, &c. 9 201 


ew Cauſe, Eyre for Plaintiff ſhewed Cauſe, and produced a Fi. 
Fa. returned in the proper County; and thereupon the Rule was 
diſcharged. 


Cramborne again Quennel. Hil. ꝙ Geo. 2. 


Laintiff moved to be at Liberty to take out Execution, the 

Writ of Error brought by Defendant being become ineffec- 
tual by the Death of the late Lord Chief Juſtice of this Court. Per 
Cure Let Defendant ſhew Cauſe. There were ſeveral other Mo- 
tions of the ſame Kind this Term; and it was held by the Court, that 
where the Writ of Error is not returned by the Chief Juſtice, it be- 
comes ineffectual; but Plaintiff cannot take out Execution without 


Leave of the Court. 1 Syd. 168. Alen againſt Shaw, 


Olorenſhaw againſt Stanyforth. 


ELD, upon hearing Counſel on both Sides, that the Writ of 
Error not being returned, and ſigned by the Chief Juſtice, be- 

comes ineffectual by his Death; and the Rule to ſhew Cauſe why 
Plaintiff ſhould not have Leave to take out Execution was made ab- 


ſolute. Dyer 173. Wright for Plaintiff; Birch for Defendant. 


Hayes againſi Thornton. 


HE Writ of Error being become ineffectual by the Death of 
the Chief Juſtice, the Return not being ſigned by him, and con- 
ſequently the Record not removed, Plaintiff took out Execution with- 
out Leave of the Court, which was held to be irregular : The Court 
muſt be moved for Leave before Execution can regularly be taken 
* Giggeer's Caſe, Salk. 264. Brown againſt Randall, Hil, 
1. I. | | 
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| Humphreys again Daniel. Eaſter 9 Geo. 2. 


Laintiff recovered Judgment; Defendant brought a Writ of 
Error, and pending that Writ Plaintiff brought an Action of 
Debt on the Judgment, and after Judgment therein levied Execu- 
tion: And the Queſtion was, Whether Plaintiff could do this with- 
out Leave of the Court. Per Cur' : Defendant might have moved 
the Court to ſtay Proceedings in the Action on the Judgment, pend- 
ing the Writ of Error, which is alwavs granted ; but having made 
no ſuch Application Plaintiff is regular, Corbet for Defendant ; 
Chapple for Plaintiff, | | 


Fiſher againſt Carruthers, Bail for D. 


pe having recovered Judgment in the Original Action for 
26 J. Jevi-d 137. on the Goods of Defendant, one of the Bail, 
with Intent to levy the remaining 13 J. on the Goods of B. the other 
Bail; but the Effects of B. amounting to no more than 61. Plaintiff 
had Reſort back again to the Goods of Defendant, and by a ſecond 
Execution levied 7 /. more, being the Reſidue of the 26 J. recovered. 
This was held to be irregular.” Plaintiff cannot levy by Parcels with- 
out Defendant's ot and Conſent; he might have levied the 
whole upon Defendant at firſt (who it appeared had then Goods ſuf- 
ficient to anſwer.) The Rule to ſhew Cauſe why the ſecond Fi. Fa. 
againſt Defendant ſhould not be ſet aſide, and Reſtitution, was made 
alfolute. IL ynne for Defendant ; Belfield for Plaintiff, 


Maſon againſt Simmonds and Eleven others. 


OINT Action againſt ſeveral Defendants; Damages 20 l. againſt 

Four of them on Trial, and 5 5s. againſt one Defendant who had 

let Judgment go by Default. Writ of Error brought by the Four 

in the Name of the one who was not obliged to find Bail becauſe it 

was by Default. Motion by Agar for Leave to take out Execution 

gagainſt the Four, notwithſtanding ſich Writ of Error: Cur? + Shew 
Cauſe. Rule made abſolute Trinity next on Affidavit of Service. 


Richard 
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Richard againſt Davis. Trin. 11 & 12 Geo. 2. 


OTION by Sinner to ſet aſide Execution upon a Judg- 

ment in this Court; on which Judgment an Action of Debt 
was brought in the Mayor's Court of the City of Morcęſter, and De- 
fendant was arreſted in the ſaid Mayor's Court, and afterwards 
Plaintiff took out Execution in this Court. Rule to ſhew Cauſe 
why Plaintiff ſhould not make his Election. 


Berriman againft Gilbert and his Wife. Eaſter 12 
_ Geo. 2. | 


HE Debt was contracted by the Woman while ſole, and 

Plaintiff having recovered Judgment, both Huſband and Wife 
were tan in Execution. Eyre moved to diſcharge the Wife, and 
cited Mile, againſt Williams, Trin. 12 Ann. in B. R. where it was 
ſaid arguendo, though it was not the Point in Queſtion, that the 
Wile cannot be taken in Execution ; but the Court held otherwiſe, 
and diſcharged the Rule. On Meſne Proceſs the Woman might 
perhaps have been diſcharged on a common Appearance; but no 
inſtance can be ſhewn where ſhe has been diſcharged from an Exe- 
cution. Miigbt for Plaintiff. 


Robinſon againſt Tuckwell. Mich. 1 3 Geo. 2. 


HE ſame Caſe as Humphreys againſt Daniel, Eafter g Geo. 2. 
and the ſame Determination, Eyre for Defendant; Might 
for Plaintiff, 7 


Clarkſon againſt Phyſick. 


AED Judgment in an Action of Debt on a former Judg- 
ment, and Ca. $a, delivered to the Sheriff, Defendant moved 


to ſtay Execution pending a Writ of Error brought to reverſe the 
former Judgment, Shew Cauſe, Per Cur”; The Motion comes 


too. 
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too late; it ought to be before judgment in the later Action. Rule 
diſcharged, Compns for , Eyre for Plaintiff. 


Bevan agaliſt Jones. Trinity 13 & 14 Geo. 2, 


= Court were of Opinion, That after Execution executed, 
though the Judgment be for a Penalty, they have not JubiC- 
- diction at Common Law, or by Statute, to reſer to the Prothonotary 
to examine into the Sum due for Principal, Intereſt and Colts, and 
into the Quantum levied, and to order Reſtitution cf the Overplus, 
without . but Defendant muſt ſeek Relief in a Court of 
Equity. Rule to ſhew Cauſe I Belfield for Defendant ; 
Birch for Plaintiff, 


Calcraft againſ Swann. _ Hyl. 14 Geo. 2. 


Efendant became a Bankrupt, and aer his Centificate low 
ed, his Goods were taken in Execution. Defendant obtained 
a Rule on the Statute 5 Geo. 2. ſe, 7 & 20. to ſhew Caule = 
the Fi. fa. ſhould not be ſet aſide, and Reſtitution. Per Cur” : We 
are not required by the Statute to proceed in a Summary Way, as. 
to the Goods of 2 Bankrupt, though as to his Perſon we are. If the 
Defendant did not obtain Eis Certificate i in Time, fo as to plead it, 
he may bring an Aulita Querula. The Rule was diſcharged, Wille; 
for Pla ntiff; Sinner for Defendant, 


Pickering againſt Landon. Eaſter 14 Geo. 2. 


Udgment was entered in 1736, in Cooke's Office; in 1739 two 
Scire facias's in Borrett's Office were returned. Nichih and the 
judgment being revived, a Fi. fa. and afterwards a Venditioni ex- 
Ponas iſſued out of Borrett's Office; after the Execution whereof, 
and an Action tried azainſt the Sheriff of A erthamptonſhire, for a 
falſe Return on the Venditioni exponas, Defendant moved, and nad 
a Rule to ſhew Cauſe why the Writs of Fi. fa. and YVenditioni ex- 
ponas ſhould not be ſet aſide ; inſiſting, that they were irregular, and 
ought to have been in Ceoke's Office. It was urged for Plaintiſſ, 
that a Sci. Ja. is as much a new Suit as an Action of Debt, and is 
not 
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not confined to the Office where the Judgment is entered, but may 
be brought in any other. Per Gur” : By an old Rule of this Court 
in 1654, the whole Proceedings after Appearance ought to be in 


one and the ſame Office; a Sci. fa. is not a new Action, but a 
Continuance of the ſame Suit, and the Fi. fa. and Venditioni exponas 
are irregular ; but the Application to ſet them aſide ought to be 
made in due Time. The Fi. fa. iſſued ſo long ago as 1739, it is 
not reaſonable, after what has paſſed, for the Court to interpoſe now. 
The Rule was diſcharged. Prime and TIO for Plaintiff; Shine 


ner and Willes for Defendant. 


Meriton againſt Stevens. Mich. 15 Geo. 2. 


Udgment was ſigned 28th Oevber, and 29th October, between 


five and fix in the Evening, the Sheriff took Poſſeſſion of De- 
rendang s Goods, by Virtue of a Fi. fa. Defendant moved to ſet aſide 
the Fi. fa. a Writ of Error having paſſed the Great Seal in the 
Morning of the 29th; but it was not pretended to have been allow- 
ed by the Clerk of the Errors before the Fi. fa. executed. And the 
, ace, was, From what Time the Writ of Error is to be deemed 
a 8uperſedeas ? The Court, after Conſideration, determined, That it 
is not a Superſedeas from the Sealing, but from the Delivery to the 
Clerk of the Errors, according to a Rule of this Court, Mich. 28 
Car. 2. TVynne for Defendant; Skinner and Draper for Plaintiff. 
This was the Point determined, whereupon the Parties entered into 


an equitable Rule by Conſent, 


Thompſon againſt Briſtow. Mich. 16 Geo. 5 


Udgment was entered 11th & 12th, revived in Eaſſer Term 1 3th 

Geo. 2. and Defendant was taken in Exeution in Fuly 1741, 
and was then diſcharged by Plaintiff's Conſent; and a written 
Agreement was entered into by the Parties, that the udyment ſhould 
land revived for twelve Months. After more than a Year from the 
laſt Ca. ſa. Plaintiff cauſed Defendant to be again taken in Execu- 
tion, without Continuance on the Roll; replying upon the written 
Agreement. The Court held the Agrcement to be null and void; 


and made the Rule abſolute to {et aſide the laſt Ca. fa. and diſcharge 
Defenda: nt 
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| Defendant out of Cuſtody. dinner and Agar for Defendant; 
Fills for Plaintiff, | 


Aſhdowne againft Fiſher. Trinity 16 & 17 Geo. 2, 


Efendant rendered in Diſcharge of Bail, and his Perſon was 

diſcharged out of Execution by the Court as a Bankrupt, pur. 

ſuant to the Statute. His Goods were afterwards taken by a FI. fa. 

and he applied to have them releaſed, and obtained a Rule to ſthew 

Cauſe, which was diſcharged. The Court held that the Goods may 

be taken; there is no Clauſe in the Statute which extends to the 
Goods. Skinner for Plaintiff ; Bootle for Defendant, 


Eaton agarn/t Southby. 


FTER the Record removed into the King's Bench wal Writ 

of Error, Defendant died; Plaintiff moved for Leave to ſuc 

out of this Court a Sci. fa. againſt Defendant's Executors, and ob- 
tained a Rule to ſhew Cauſe ; which was diſcharged. The Record 
being removed out of this Court, the Motion is improper here. 


Bootle for Plaintiff ; Belfield for Defendant. 


Martin againſt Ridge. 


Efendant obtained a Superſedeas for Want of a Declaration, in 

an Action of Debt on Judgment, and was afterwards taken 
in Execution by a Capias ad Satisfac' iſſued after a Year and Day 
from the Time of the Judgment, without any Sci. fa, to revive. 
Defendant brought his Action for falſe Impriſonment, and Plaintiff 
juſtified under the Ca. ſa. Defendant now applied to ſet aſide the 
Ca. ja. and it appearing that a Ca. ad reſpond” only, and not a Ca. 
ſa. had iſſued within the Year, there was nothing to warrant the. 
Continuance of a Ca. ſa. on the Roll. And the Rule was made ab- 
ſolute to ſet aſide the > Ca: * Dreper for Plaintiff; Be/field for De- 
fendant. | 


Rownſon 
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Rownſon and his Wife againſt Williamſon. Mich. 
| 17 Geo. 2. 


CTION brought for the Labour of Plaintiff's Wife, done 
for Defendant during Coverture. Plaintifts failed in the Ac- 


tion, and the Wife only, without the Huſband, was taken in Exe- 


cution by Ca. ſa. for Coſts. The Court held, That as the Demand 
did not accrue to the Wife dum ſola, ſhe was wrongfully joined a 
Party in the Action; and that the Wife, who, by Law, is ſuppoſed 
to have nothing whereout to make Satisfaction, ought not to be de- 
tained in Execution, The Rule to diſcharge the Wife was made 
abſolute. If, in ſuch Caſe, the Wife could be detained, a run-away 
Huſband would have it in his Power to procure his Wife to be im- 


priſoned. Bootle for the Wiſe; Fin for the Defendant. 


Pickering and his Wife against Thomſon, Bail for 
| Miller. Hilary 17 Geo. 2. 


Udgment in Middleſex againſt the Principal, Sci. fa. againſt the 
Bail in Mididleſex, and Award of Execution, Fi. fa. in Midaleſex, 


and nothing levied; % ann' & diem two Scire facias's to revive the 


Award of Execution returned Nichil in London, and Fi. fa. thereon 
in London, and Levy there. Rule abſolute to ſet aſide the Fi. fa. 
in London, and for Reſtitution. Sci. fa. to revive a Judgment, or 
Award of Execution, muſt be in that County where Judgment is 
recovered, or Execution awarded. Sci. fa. againſt Bail may be in 
Middleſex (Record of the Recognizance being at //e/in:in/ter) or in 
the County where the Caption of the Recognizance appears to be 


on Record, if in any other County except Middleſex. Hayward for 


Defendant ; Mar for Plaintiff. 


Farſide, 
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Farſide, on the Demiſe of Lord Sidney Beauclerk and 
others, againſt Hayley. Trinity 17 & 18 Geo. 2. 


FT ER a Verdict for Plaintiff, Motion for Leave to take out 
Execution on the Judgment againſt the Caſual Ejector, non 
: obftante a Writ of Error brought by Defendant Hayley, the Rule to 
| ſhew Cauſe was diſcharged. Per Cur' In Caſes where the Land- 
lord is permitted to defend without the Tenant, the Reaſon of Judg- 
ment againſt the Caſual Ejector, per Statute, is, that under it, after 
an End of the Suit Plaintiff may obtain Poſſeflion of the Premiſſes 
ſued for, which he could not do by Virtue of a Judgment againſt a 
Perſon out of Poſſeſſion. But where a Writ of Error is brought, 
there is not the leaſt Reaſon to give Plaintiff Leave to take Poſſeſ- 
ſion till after a Determination in Error. Skinner for Plaintiff; 
I/illes for Defendant. 


Burdus axainf Satchwell. Hil. 16 Geo. 2. 


FTER a Writ of Error allowed, Plaintiff brought Action on 
Judgment, and Bail was juſtified. Afterwards the Writ of 

Error was nonproſſed for want of tranſcribing the Record: Plaintiff, 
without diſcontinuing his Action on the Judgment, took Defend- 
ant's Goods in Execution by Teſat. Fi. fa. which was held irregu— 
lar, and the Te/fat. Ji. fa. ſet aſide, and the Goods ordered to be re- 
Kored, with Coſts. Plaintiff will be at Liberty to take out Execu- 
tion after diſcontinuing his Action on Judgment. Sinner and Dra- 
per for Plaintiff in Error; Willes and Prime for Defendant in Error. 
Obiter per Cur': No Rule to tranſcribe ought to be given till the 
Record is brought in. In Caſe of a Teftat. Fi. fa. the Court will 
not go into a nice Enquiry when the Fi. fa. in the Original County 
to warrant the Tat. was ſued out; it is ſufficient if the firſt Fi fc. 
returned be produced, 


Sykes, 
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Sykes, on the Demiſe of Oates and others, agalnſt 


Davſon, in Ejectment. Hilary 18 Geo. 2. 


2 SOV the Landlord, was made Defendant by Rule, the 
Tenant in Poſſeſſion not appearing. After Verdict for Plain- 

tiff, Defendant the Landlord brought a Writ of Error, and ſerved 
laintiff's Attorney with a Rule to be preſent at taxing Coſts. Plain- 


tiff ſigned no Judgment on the Verdict, but moved the Court, pro- 


ducing the Po/tea, and obtained a Rule of Courle for Leave to take 
out Execution azainft the Caſual Ejector. Defendant perceiving 
this allowed and ſerved Notice of his Writ of Error, and moved to 
ſtay Proceedings on the ſudgment, Per Cur : The Writ of Error 
is no Srperſedeas before delivered to the Clerk of the Errors to be 
allowed. Vide /Mcriton againſt Stephens, Mich. 15 Geo. 2. where, fo 
far as Execution had gone, it ſtood, and further Proceedings only 
were ſtayed. In this Caſe the Writ of Habere fac* poſſeſſion” was 
executed. No Rule. Vynne and Bootle for Defendant, | 


Smith and his Wife againſt Phripp, one, &c. Mich. 


20 Geo. 2 


| Proms was obtained in Middlaſex, and Defendant was taken 
8th May laſt by a Teſlat. Ca. fa. out of M:idilleſex into Somerſet- 
ſhire. Objeted, That no Ca. fa. in Middleſeæ was returned to war- 
rant the T at', as appeared per Search in Eaſter and Trinity Terms 
haſt; but after the Search a Ca. ſa. in Madllliſex was returned, and 
entered in the Sheriff's Books, The Court declared, that had the 
Application been recent, they muſt ex Devito Fuſbitiæa have taken 
Notice of it; but as Defendant had ſo long acquiciced, and as pot- 
ſibly an Action for an Eſcape might have been brought againſt the 
Sheriff of Somerſetſbire, the Rule to ſhew Cauſe why the 7%̃t. Ca. 
ſa. ſhould not be ſet aſide, was diſcharged. B21d for Defendant ; 
 Willes for Plaintiff, | 5 


5 Turner 
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Turner again Cowper. Hilary 20 Geo. 2. 


FTER a Rule by Conſent to refer it to the Prothonotary, 70 
inquire into the Quantum of the Debt and Value of Good; 
levicd, and before Prothonotary had made his Report, Plaintiff dicd. 
Upon the Application of Plaintiff's Executor, who offered to {tan;! 
in Plaintiff's Place, he was made a Party to the Rule; and the Pro- 
thonotary was directed to proceed, without the Conſent of Deſend- 
ant to this Rule, Prime and Draper for Plaintiff's Executor; 
Skinner and I/lles for Defendant. 5 = 


Low ggainſt Beart. Eaſter 20 Geo. 2. 


ULE to ſhew Cauſe why Fi. fa. ſhould not be ſet aſide, the 
Judgment being above a Year old, and not revived by Sci. 
nor any Continuances of Fi. h. entercd on Record; Plaintiff, be- 
fore Cauſe ſhewn, entered the Continuances, and produced interven— 
ing Writs of 7 /a. to warrant the ſane. Rule diſcharged fans 


Coſts, Elegit may be continued before ſuing out the Writ, Ji. fu. 


or Ca. ſa. cannot be continued without ſuing out the Writ, Prime 
for Plaintiſf; Draper for Deſcadant. 


Stanynought, one, &c. q and ſeven 
others. Mich. 21 Geo. 2. 


FTER Judgment in a Joint Action againſt all the Defend- 


ants, Plaintiſꝶf ſued out a Fieri facias againſt the Goods of 


| , one of the Defendants, only. Motion per Lees, 
for Defendant : to ſet aſide the Fieri ſacias, and for Re- 
ſtitution. Sinner and Draper, for Piaintiff, prayed to amend the 
Fieri ſacias by the Judgment, and quoted Browne againſt Hammond, 
Eafter 12 G. 2. The Partics came into "Ferms of Agreement 
between themſelves, without any Determination by the Court; and. 
by Conſcut the Rule was made abſolute, with Coſts, 


IT 


De Revole, Executor, againſt Hayman. 


Efendant having brought a Writ of Error, and put in Bail 

thereon ſoon alter, was laſt Term ſerved with a Rule for 
better Bail, and thercon gave Notice to juſtify at a Judge's Cham- 
ber, but did not. Ihe Bail not being juſtified within four Days, 
Plaintiff took a Certificate thereof from the Clerk of the Errors, and 
ſued out a Ca. ſa. which was held to be regular. Defendant has not 
Jime of Courſe to perfect his Bail till the Term next following, 
where the Rule is ſerved in Vacation, but ought to juſtify before a 
Judge; and if Plaintiff be not ſatis ſied with that, then Defendant, 
having done every Thing in his Power, is :ntitied to Lime till the 
next Term, but not otherwiſe. Poole for Defendant; Skinner for 


Plaintiff, 


CY 


Sweetapple ara} Atterbury. Trin. 22 & 23 Geo. 2. 


Laintiff having obtained Judgment in Middleſeæ, ſued out in the 
- firſt Inflance a Te/tat. Fi. fa. into T/arwickfhire, and took De- 
fendant's Goods in Execution. Defendant moved to ſet aſide the 
70% . Fi. fa. for Want of à Ii. fa. returned Nulla Bona in Maddle- 
{ex to warrant it. Plaintiff, after the Tat. Fr. fa. executed as 
atorcfaid, and Notice of Motion, but before the Motion made, got 
a Li. fa. in Hddlefex returned; which the Court held ſufſicient, and 
diſcharged the Rule to ſhew Cauſe. Vyune for Defendant 3 Pra- 
er for Plaintiff, N 


Weſt and his Wife agar? Hedges. Hilary 24 Geo. 2. 


A Bill of Sale held to be a Removal of Goods taken by a Fi. fa. 

and a Year's Rent ordered to be paid the Landlord out of the 
Money levied by the Sheriffs of London. Draper for Stere the 
Landlord ; Prime for Plaintiſt. 


4 
L 


1 
Ct 
4 
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Incledon againſt Clarke, in Error. Eaſter 25 Geo. 2. 


FT ER Writ of Error allowed, and Notice thereof given, 
Plaintiff in the Judgment executed a Fi. fa. for Want of 

Bail within four Days; Defendant moved to ſet aſide the Ei. 7, 
ſuggeſting that Plaintiff could not regularly take out Execution, till 
after a Certificate from the Clerk of the Errors that no Bail was put 
in. The Court diſcharged the Rule. Such Certificates have been 


frequently taken out of Caution, but are not eſſentially neceſſary, 


The Statute 16 & 17 Car. 2. is poſitive as to Bail within four 


Days. Yide General Rules, Trinity & /Aich. 28 Car. 2. No Bail 
is yet put in; Bail ought to have been put in before the Motion, 
A Queſtion aroſe, Whether aficr Lail perfected the Goods can be 
reſtored ? Fide Meriton again? Stevens, Mich. 16 Geo. 2. Sykes 
«&gain/l Dawſon, TI. 18 Gee. 2. Held, that if Defendant's Perſon 
be taken by a Ca. ſa. and Bail in Error afterwards perfected, the 
Perſon ſhall be diſcharged ; but in Caſe of a Fi. fa. the Precced- 
ings, ſo far as the Sheriff hath gone, mult ſtand. Draper for Plain- 


tiff; Milles for Defendant, 


Betts on the Demiſe of Robſon again Egerton, in 
| Ejectment. Hil. 28 Geo. 2. 

EWIS Manjon Ii atiſon, Eſquire, Defendant's dae Rule 

to ſhew Cauſe why Writ of Hab. fac. P:/. ſhould not be ſet 
aſide, and Pofleſfion reſtored, Sc. Plaintiff obtained a Verdict at 
the Summer Affizes in Kent 1/7 Fuly 1754. Defendant brought a 
Writ of Error, which was allowed 29 Oel. but entered into no Re- 
cognizance, nor put in any Bail thereon, Plaintiff not having g got 
Coſts taxed on the final Judgment, (without which the Meaſure or 
Quantum of the Recognizance could not be fixed) Plaintiff for 


want of the Recogaizance required by the Statute, or Pail within. 


four Days, took out a Writ of Heb. fac. Paſſ. and by virtue thereof, 
on 4th MNyvonber took Poſſeflion of the Premilies las e in Queſtion, 

E732» 72 23 
voehich the Court held to be regular. Defencant ſhould have applied 


3 
to ſtay Euęcution, and then the Court would have obliged Plaintiſt 


to have procured his Colts to be taxed; the Writ of Error is 09 
Q 4 Ap 210 
Superſedr: , 
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Superſedeas without Bail, A Judge would have _ Bail if ap- 
plied to. The Rule diſcharged. Vide Stat. 16 & 17. Cha. 2. c. 8. 
2 Vent. 170. Sites on Demiſe of Oates and others 1 Dawſon. 
Hil. 18 Geo. 2. Prime and 1/\nre for Plaintiff; Milies and Poole 
for Defendant. 


Furtado again; Miller, one, &c. By Bill. Trin. 30 & 
2: 80 


ULE abſolute to quaſh the Writ of Fi. fa, returnable on the 
Morrow of the Holy Trinity, (a gencral Return) inſtead of a 
Das certain, as it ought to have been without Coſts, and Defendant 
to bring no Action, Jide Fiilword's Cale, 3d Report. Davy for 
Defendant ; Prime for Plaintiff. 


Coppe dale gin Debonaire. 


FT ER a Fi. fa. executed, and thereby Part of the Debt and 
Coſts levied, Plaintiff before the Return of ſaid Fi. fa. irre- 
gzularly ſued out a Tat. Fi. fa. and under it Jevicd the Reſidue, 
Rule abſolute to ſet aſide the Teftat. Hi. fa. and for Reſtitution and 
Coſts. By conſent Defendant to bring no Action. Stanford tor 
Defendant ; 4{rwitt for Plaintiff, 


Blayer gau Baldwin. Trin. 31 Ged. 


D< endant having been arreſted by a Ca. ſa, on an old Judg- 
ment obtained in Trinity Term 17:6, without any Revival of 
the Judgment, applicd to the Court, and obtained a Rule to ſhew 
Cauſe why the Ca. ſa. ſhould not be ſet aſide as irregular, on 
ſhewing Cauſe Plaintiff produced a Roll whereon Continuances were 
entered of a Vi. fa. ſued out within the Year, viz, in April 1757, 
by Vicecomes non miſit Breve, and Ca. ja. awarded thereon ; but the 
firſt Vi. fa. nor any other appearing to be returned by the Sheriff, the 
Continuances entered as aforeſaid were dcemed inſufficient to ſup- 
port the Ca. ſz. on this old Judgment not revived by Sci. fa. and the 
Rule was made abſolute to ſet aſide the Ca. /a. and tor a Superſodeas 
to diicharze Defendant with Coſts. . ge for Defendant ; Prime 
and Duvy tor Plaintiff. 
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Staple qgainſt Bird. Trin. 32 & 33 Geo. 2. 


Efendant being arreſted by a C ry ad friend 7th May 

& 759, paid to ths Sheriff of Kent's Bailiff, 30 J. 65. 64. the 
Sum mr ned 3 in the Writ, which Sum he 5 immediately ſent 
to the Under Sheriff in London, on 15th of fame May, Mr. lib 
Brideoak Plaintiff's Attorney, (to whom the Judgment whereon {aid 

Ca. ſa. was iſſued had been aſſigned by Plaintiff) demanded faid Mos. 
ney of the Under Sheriff, wao excuſcd himſelt, the Ca. fa. not be- 
ing then returnable. At the Return the Sheriff returned, that he 
took Defendant who paid into his Hands ſaid 307. 65. 64, and th 
afterwards, and before the Return, to wit, 11th fame May, a Fife 
againſt the Goods of Staple, the PlaintiF in the Ca. ſa. ats. Bird Exe- 
cutor, &c. the Deſendant in the C. ſa. for 297. 105. was delivered 
to the Sheriff, and that he levied the fame out of the Money in his 
Bands, which with Poundage excceds the my received a tho 
Ge. fa. Upon this Return» and an Affidavit of the Fact, Brides K ap- 
plied to the Court, and obtained a Rule for the Sheriff to ſhew Cuts 
why he ſhould not pay him faid 301. 6s. 64. deducting Poundage, 
which Rule was made abſolute upon hearing Counſel on both Sides. 
Nares for Brideoak 3 Ii hnne for Buffer, Eſa; Sheriff of Kot. 


Fine. 


Harneis again; Micklethwaite and his W. ile. Mich. 
6 


= Fine was topped at the King's Silver Office by Caveat 
entered by Order of Mr. Juitice Price, upon an Affidavit of 
the Neath of the married Woman, one of the Cognizors, and Ap- 
plication was made to the Court that the Fine might paſs, notwith- 
ſtanding ſuch Caveat. It PP that the Wife died the Day after 
the Caption, and after the 7%, but before the Return of the Writ 
of Covenant. It was inſiſted that the King's Silver was not paid 
before the Death of the Wie, and therefore the Fine ought not to 

pais, 
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paſs. On the other Side it was urged, that Fines are common Aſ- 


fſarances, and the Aken, makes the Fine compleat, that 


the King's Silver is the Fine pro licentia alienandi, which is the Pre- 
fine paid at the Alienation-Ofhce, and for which a Rec? ipt was in- 
dorſed on the Writ of Covenant, and is not Part of the Poſt-ſine, 


which is never collected till after tle Fine be compleated; and the 


Court after Conſideration were of that . and ordered the 
Fine to pals. 


Cotton and Tyrrell, Bar. Quer'; an d Bay lie and 9 
Detorc'. 


7 J \HE Fine was ſtopped at the King's Silver Office for want of 


an Amdavit that the Parties were living, a Year having lapſed 
ſince the Caption thercof; and Ader, one of the Conuzors, being 
dead, Application was made to the Judges in the Treaſury that he 
miglit be ſtruck out, a d int the i ine might paſs, as to Baylie, the 
other Conuzor. The judges denied that Motion, but made a Rule 
that Bayie, ine n Comuzor, thould he Cauſe why the Fine 
ſhould not paſs (generally as to all Parties); and upon Aifidavit of 
Service the Rule was made abſolute. 


Between Gregory, „Conuzee, aud Croucher and others, 
Conuzors. Mich. 7 Geo. 2. 


Fine between the ſaid Parties was ſtopped at the King's Silver 
Office for want of the uſual Affidavit, a Year being lapſed 

ſince the Date of the Caption. The Court pon inſpecting the Writ 
of Covenant and Conuzance made a Rule upon the Clerk cf the 
King's Silver Office, to ihew Cauſe why the Fine ſhould not paſs ; 
and upon hearing Counſel for the Conuzce and the Clerk of the 


ſaid Office, and it appearing that all the Partics were alive at the 


Time when the King's Silver was paid, the Fine was ordered to 
paſs, It was ſaid per Cr”, That all the Atffidavits which ought to 
be required at the King's Silver Ofice ſhould be, that the Parties 
were alive at the Time the King's Silver was pai % Which is the Pre- 
fine, ; 
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Dean and Tidmarſh. Eaſter 8 Geo. 2. 


Fine acknowledged in South Carolina ſworn to before the Chict 

Juſtice, there to be duly acknowledged and atteited by a No. 

tary Publick. By Judges in the Treaſury, It cannot pats without 

Oath of the due Acknowledgment before one of the Juſtices of this 
Court. 7 | 


Forſter ggainſt Pollington and Wife, and others. The 
ſame and another againff Brooke and Wife. 


WO Fines of Lands in the Iſland of Z:tegra were ordered to 
be amended upon hearing Counſel for the Conuzee and the 
Heirs-at Law of the Conuzors, who had brought Writs of Error to 
reyerſe the Fines ; the Lands were deſcribed in the Writs, &c. 75 
Inſula de Antegia in America in Partibus tranſmarinis, viz. in Pa- 
rechia Sanctæ Marie Iſlington iz Com? Midd'. The Amendment 
was by ſtriking out the Words i= Amer: in Partibus tranſmerinis. 
Articles of Agreement between the Parties to the Pines. to convey 
and aſſure Lands in the Ifland of Antegoa were read; and per Cur” 
the Repugnancy inſcrted merely through want of Skill, and which 
would vitiate the Fines, muſt be rejected, and the Fines made eftec- 
tual, that is, in common Form; if they be then inſufficient, Advan- 
tage may be taken thereof. Chapple for the Conuzee; Eyre aud 
IJTizhi for the Heirs at Law. wy | 


Lazenby and Knight, 


HE Chirographer refuſed to make out the Indentures of this 
T7 Fine which was double, a Fine ſur Cognizance de Droit come 
cen, Sc. and a Fine „r concefft in one and the ſame Concord; and 
upon Motion that the Fine might paſs, it was urged by I//right, that 
a Fine is a real Agreement, and ought to be conſidered in the Na- 
ture of a Conveyance, and the Party may have ic in what Manner 
he pleaſes at his Peril; but per Car”, this Sort of double Fine is un- 
precedented. Il the PlaintiF will be ſatisfied to let that Part of the 
Pine which is /ur conccſit be ſtruck out, and that the Vine do 
| pais 
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paſs as a Fine ſur Cunizance de Droit come ceo, Sc. only, he ſhall 
have a Rule for that Purpoſe ; to which Wrigbt agreed. 


Lombe ggainſt Lombe. Trinity 14 & 15 Geo. 2. 


NFANT Truſtees, by Order of the Court of Chancery, were 
to convey by Fine. Birch moved, that the Fine might be or- 
dered to paſs, notwithſtanding the Infancy of the I ee who were 
Daughters of the late Sir Thomas Lonebe, and one of them the Wife 
of Sir Robert Clifton, The Order in Chancery being read, and the 
Parcels compared, the Motion was granted. Scrope verſus Dom. 


Fitzwilliam & Ux. Hilary 6 Geo. (a Cafe in Point) was quoted. 


Heathcock, Baronet, again Hanbury, Eſquire, and 
his Wife. Mich. 24 Geo. 2. 


WO Fines of Lands in Northamttenſbire and Rutlandſbire, 
T taken at Hlamburgh in Foreign Parts, where the Cognizors 
reſided, were ordered to paſs by all the four Judges, upon an Affida- 
vit of a Commiiſioner of the due Execution of cach Finc, ſworn be- 
fore a Clerk in Chancery of the City of Hamburgh, and authenti- 
cated by his Certificate or Atteſtation as a Notary Publick. 


Say and Smith and others. 'Trin. 27 & 28 Geo. 2. 


I NE taken before Prentice an Attorney, and Prentice a Tradeſ- 
man, as Commiſſioners. Prentice the Attorney died without 
making Affidavit of the due Acknowledgment of the Fine. One 
of the Cognizors became a Bankrupt, abſconded, and did not ſur- 
render within the 42 Days as required per Statute. Fine ordered 
to paſs on Affidavit of the due Acknowledgment by Prentice the 
Tradeſman; (notwithſtanding the general Rule requiring ſuch Affi- 


davits to he made by „Attornics.) Frime for a Mortgagee tor whoſe | 


Security the Fine was taken, 


Barber 


GD 
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Barber Plaintiff; He enry Nunn and Mary his Wife 
and others Deforciants. Faſter 28 Geo. 2. 


\H15S Fine was OY 13th A 1754 by Dedimns got., 


** 7 C - >» 

Writ of Covenant t- {ted i Day of Laſter Term a Fc 
turnable fiom tie 1, * - L. in five Weeks (19 Hay, 'twas 
wou eee Searls 
compou nded and the Prefine Pata between in? Wa and 20th Hay, 

7 — 1 ** 1 * * XX. 4A 25 6 * ; 7) Z 
and after pafſing the Return, Warrant of Attorney, and Che Bie 
3 one "> -Y C 8 pj? 9 7 7 ** 
vim Office „ Was brought to the King's Silver OSce IIth /e 


1 


and the Clerk there then entered the King's Silver or Pof-Fihe in 
his Book, and on the Writ of Covenant; 47ary Nunn the Cognizor 
died 27th Hay. A Caveat to prevent the complicating. of this Fine 
was brought to the King's Silver Office 191 Ju, (before the Re- 
cord made up in Form) on Behalf of 7 Niue eideſt Son a2 ard Heir 
of the Cognizors. Rule to ſhew Cauſe why that Cave nt thou nat 
e withdrawn made abſolute. The Court utterly exploded tac IN G- 
tion which prevailed (undoubtedly by Miſtake) in Harncis ard. 
Prcklethwaite and his Wife, Mich. 6 Goo, 2. and rage aan! 
Croucher and others, Aich. 7 Geo. 2. (hig. ) that the King's Lilver 
is the Pre- ine or Fine for Licence to alienate; certainly *tis not; 
the King's Silver is the Pot-Fine, or Fine for Licence to accord. 
2 . 511-12. Dyer 249. The Return of the Writ of Coven: 
is agreed to be in the Lif:- Time of Z7ar; the Cognieur; ; and "RR 
that Time the Croten has a Right to the Poſt=rine, which was en- 
tered at the iges Silver Qiice before any Caveat againſt it; the 
making up the Record in Form is a winifterial Act, not neceſſary to 
be done as to the Caveat : the Entry by the Clerk of the King's 
Silver as aforciaid is ſufficient. 2 Noll. Mr. 10. C. 12. in Point, 


Pacle for Llaintiff; Prime ior TJ Nunn Son and Heir, &c, 


8 * ; o | 
Anthony Liſter Gent. P/2:nt;f; John Liſter and Jo- 
hanna his Wiſe Def97ci-nuts, Trin. 28 Geo. 2. 
F a Moiety of Lands, Sc. in Bilſpire, Fine levied. iin. 
7 & 28 Geo. 2. Compleint was laid before the Court by 
* Thomas Cf? Gent. one of the Co-heirs of Milliam Staines Eſquirr, 
deceaſed, ſupported by many Aliidavits, ſetting forth, That 75- 


@ 
bauma Lier one of the Co guizors, Siſter and the other Co-heir of 
the 
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che ſaid William Staines, had for ſome Years paſt been diſordered 
in her Senſes, and was fo at the Time when this Fine was levied 3 
the Court thereupon, 9 May in loft Fajler erm, made a Kule 
for ſaid John Lifter to fnew Canfz wiry tie Fine Jhou!d not be 
vacated ; and for 7a {muck Ge Commiboners 
(who with two others took the Fine hy Dedliinus poteftatem, and 
who made Aſſidavit of its due Acknowiledgment, and the Capa- 
city, c. of the Cognizors) to anſwer the Matters in the Affidavits. 
Upon an Enlargement of the Rule, 31 Aday this Term, at the 
Inſtance of ſaid Ju % Liſter and Hencock,, the Court recommended 
it to them to produce ſud Jh] Lifter (who retided in York- 
ſhire) ; and accordingly 18 Tune after the Aflidavits, whereupon 
the Rule was made, and many Affidavits in Anſwer were read, 
ſhe was brought into Court, and being examined by the Lord 
Chief Juice,” appeared to be a perſon of good Capacity, and 
very well to underſtand the Intent of this Fine, and the feed 
declaring the Uſes thereof 53 which was in Favour of her Fuſbang, 


nt. one of the 


with whom ſhe had lived many Ycar:, and upon whom ſhe was 
deſirous to ſettie her Moicty of her ald late Brother's Eſtate, and 
prevent its deſcending to ſaid 7. C. her Nepl ew, and Hir at 
Law. The Court diſcharged he Rule, with Coſts of the A pplica- 
tion to be paid by Cui to ſaid Jahn Zifter and Flank; and allo Ex- 
pences of ſaid Thau Journey to Meſtininſten to be paid by Cuft 
to ſaid ohn Lifter, which Colts and Exphaces were to be taxed 
and aſcertained by Prothonotary. Prime, Il ile, and Poole for Ly 
Eyre, Huwitt, and Davy for Jahn Lifter and N 


Between Fleetwood Eſquire Plaintiſ; and Guiſippe 
Calenda and Wife and others Deforcients. ayth 


E eDruary 1759. | 
[Vacation after Hil. 29 Geo. 2.] 


ORD EE Justice, affiſted by Mr. Juſtice Clive, made an 

Order, That this Fine ſhould paſs as to 1aid C denda nd his 
Wife, two gy: the Cognizors, conlidering the particular Circum- 
ſtances of the Caſe; notwithſtanding the ſame was not fi: zned by 
them. Captain Puter 7auger one of the Commilioners attended, 
and made Oath, That this Fine was duly acknowled duced baſins: 
him and another Coonmillionen Dy the ſaid Calenda and Wite at 


E | | Naples 
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Naples in Italy; that theſe Parties were of full Age and good Un- 


derſtanding; and that the married Woman was examined apart 
from her Huſband, and conſented freely. The Fine being taken 
from theſe Parties beyond Sca, is not within the late Rule requiring 
an Affidavit, and the Signing of a Fine by the Cognizors is not an 
eſſential Part. The former . Chief Juſtices of this Court have 
required the Partics acknowledging F ines before them, to ſign Co- 
pies on Paper, which have been kept at the Chief Juſtices Chamber 
as a Check upon the Parties; the Fine on Parchment delivercd out 
and paſſed through the Offices, was not formerly ſigned by the Cog- 
nizors, but at the Foot of the Caption by the Chicf * only. 


Watts, and Birkett and Wiſe, Hilary 33 Geo. 2. 


N the Application of Mary Tiſin, one of the Perſons i:- 

tended to be barred by this Fine. A Rule was made for 
the Cognizors, Sc. to ſhew Cauſe why further Proceedings to 
perfect the Fine ſhould not be ſtayed, and former Proceedings 
vacated. The Fine was taken by two Commiſſioners in Cumber- 
land, 19th March 1759, by Virtue of a Ded' Pot” bearing Tete 8th 
November 1758, Birkeit's Wife one of the Cognizors died, 24th 
March 17:9. The Writ of Covenant, which is always ſuppoſcd 
to precede the Des” Pot, was not in Fact ſued out *till Trinity 
Vacation 1759, it bore Tefle 7th Mevember 1758, (the Day before 
the Teſte of the Ded' Pat”) and was returnable in Fuly 1759. 
The Fine was paſſed through the Offices, and the King's Siiver 
recorded at the King's Silver Office before any Caveat entered 
there ; but it appearing that the Writ of Covenant was ſued out, 
and returnable after the Woman's Dezth, the Court upon hearing 
Counſel in ſupport of the Fine, and againſt it would not in ſo 
plain a Caſe put the Party to bring a Writ of Error; but made 
the Rule abſolute. Had the Writ of Covenant been returnable 
in the Woman's Liſe Time, and the King's Silver recorded be- 
fore a Caveat, though. after her Death, the Caſe would have becn 
greatly varied; but as it ſtands at preſent 'tis quite out of Doubt. 
Comberiach 57. Price againſt Davis, and 71.  Farifley 2. Dr. 
Wiedward's Caſe. 2d Inſt. 511-12. Cro. Elix. 569. Sheppard's 
Touchſlone 4. Hewitt and Nares for Mary Tiffin. Poole and Davy 
in ſupport of the Fine. The Statute of Fines, and the ſubſe- 
quent Statute giving the Ded“ Pot”, as alſo the Method of taking 
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Pines at Bar were taken into Conſideration. The Concord or 


Agreement is to be made at the Return of the Writ of Covenant; 
if the Party dies before that Day, there can be no Agreement, all 


is void. 


Habra Torpus c Srocedendo. 


Wyatt again! Ma rkham: Trin. 7 & 8 Geo. 2. 
9 ED for a Pracedendo to Boſton Burough Court; Habeas 


Corpus to remove the Cauſe being brought after interlocu- 
tory Judgment in the inferior Court. Cur' thought it too late after 
Judgment, and made the Rule for Proced:nds abſolute. F/r:igoht for 

. . 5 * N 4 
Plaintiff ; Baynes for Deſendant. 43 Eliz. c. 5. 21 Fac. c. 23. 


Hewit agam/ Powell. Mich. 8 Geo, 2. 


October 29. Efendant was brought to the Bar by Habeas Corpus 

returnable in one Month from the Day of St. Mi- 
chael, to be committed to tne Hlect, and the Court committed him, 
though the Day of the Return vas paſt. 


Hornbuckle again ſi Eaton 5 


Habeas Cirpus to the Town-Court of Nottingham was deli- 
A vered to the proper Oſſicer in open Court on the firſt of May 
laſt, to remove a Plaint from that Court before Trial, notwithſtand- 
ing which the Court below went on to Trial. Defendant moved for 
an Attachment againſt the Sheriff of Nottingham for proceeding to 
Trial after the Habeas Corus delivered as aforeſaid, and a Rule was 
made to ſhew Cauſe; but upon ſhewing Cauſe, it appearing that 
Iſſue was joined 4ril 27, before the Habeas C Corpus delivered, the 
Court below were warranted by the Act of Parliament to proceed. 


The Rule was diſcharged, Birch for r int 1 for Defend- 


ant. 


Lawnd y 
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Lawndy agamſ/t Clarke, in Caſe, Mich. 17 Geo. 2. 


Efendant brought a Writ of Re. fa. lo. but took no Care to 
procure it to be returned and filed within two Terms ; Plain- 

tiff afterwards obtained a Certificate from the Filazer that the Re. 
fa. lo. was not filed, and thereupon the Curſitor made out a Procedend! 
as uſu l, and Plaintiff proceeded to Trial, and had a Verdict in tlie 
Court below. Defendant inſiſted, that the Certificate ought to have 


| ” 59 from the Prothonotary, and not the Filazer. In Replevin the 


Re. fa. lo. is filed by the Filazer, but in all other Actions by the 
Prothonotary ; and fo the Officers reported, and the Court held the 
Practice to be. The Rule to ſet aſide the Procedendo was diſcharged, 


the Application being too late. Rule to thew Cauſe why Re. fa. li. 


ſhould not be taken off the File, enlarged, but never finally deter- 
mined. Draper for Defendant ; Barnar di/7552 for e 


Burdus ggainſt Shorter and Satchwell. Mich. 1 
Geo. 2. 


Laintiff moved for a Fa. cor. to bring two Priſoners in tlic 
Fleet, both charged in Execution, to the Sittings at Gril/dhal!, 

to teſtify in this Caute, upon an Affidavit of their Sing material 
Witneſſes ; and a Rule was made to ſhew Cauſe why ſuch Ha. cor. 
ſhould not be granted ; or why the Witneſſes ſhould not be examin- 


ed upon Interrogatories, and their Depoulitions read in Evidence at 


the Trial; and afterwards enlarged to ſhew Cauſe as before, ( Plain- 
tiff indemnifying the Wai ; but for Want of the Conſent of 


| Defendants and the Warden, the Rule was diſcharged. Sometimes 
ſuch Writs of Ha. cor. have been granted, "The ſingle Point of 


Law is, Whether, under ſuch Ha. cor. (the Priſoners being in Exe- 


cution) the Warden could not defend himſelf againſt an Action for an 
Eſcape? The laſt Time this Queſtion was before all the Judges, 


ſeven againſt five were of Opinion, that the Ha. cor. would not ex- 


cuſe the Warden, but he would be liable to anſwer for an Eſcape. 


Stiles*s Practical Regiſter 160, 283. Lord Raymond $51. granted 
ad teſtificand. apud le Old Bai) pro Rege, without Affidavit, Paſch. 
it Ann. 3 Keble 51. The King again Huggins, at the "Old 
Baily, granted ad te/tificand. pro Rege, Geo. 2, Wiles for 


_ Plaintiff; Skinner for Defendaut. 


| pettit 
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Pettit and others g]. Molloy, Mich. 19 Geo. 2. 


A. cor. ad. ſatisfecicn1. in this Cauſe only, three Judgment-Rolls 

produced in this and two other Cauſes, by Attorney for Plain 
tiffs, who defired that Defeniarc might be charged in Execution in 
all three. By the Judges in the Treaſury, Defendant can only be 
charged in that Cauſe wherein the IA. cor. 18 brought. [There muſt 
be an Ha. cor, on every, Judgment. | | 


Francia 2747 Lumbroza de Mattos and! his Wife. 


N an Affidavit that Areca Dalne da, a priloner! in the Fleet 
0 charged in 1 was a material Witneſs, Defendant 
moved for an Ha. cer. ad! Elo and. to bring him before Lord Chief 
Juſtice at the —_ ing after Term. The Court declared it to be a 
very doubtful Point, Whether ſuch an Ha. cor. would be a Juſtifica- 
tion for the Warden in an Action of E ſcape ; ; and therefore did not 
grant the Writ, but by Conſent a Rule was made, that the Depoſi- 
tions of the ſaid Atordecai Dalmeida, taken in Chancery, be read in 
Evidence on the Trial at Law. Sinnen for Detendant ; Milles for 
_Plainttf, 


Ex parte Martin. Eaſter 25 Geo. 2. 


NO Amnel Martin, brought into Court by Ha. cor. directed to the 
Sheriff of Glouce/erſhire, prayed to be committed to the Fleet, 
with the Cauſes mentioned in the Return, which were, firſt, a De— 
tainer for Want of Sureties, by a Warrant from a Juſtice of Peace, 
on an Inditment for leaving a Baſtard Child, whereby a Pariſh be- 
came chargeable with its Maintenance. Secondly, an Fxcommuni- 
cata capiendo iſſued out of Chancery, returnable in the King's Bench, 
And thirdly, with Excheguer Proceſs on a Recognizance forfeited at 
the Seſſions. The Court remanded the Prifoner, being of Opinion, 
that as to the two firſt Cauſes of Detainer, they had no Juriſdiction, 
As to the third, the Court inclined to think, that as it was not an 
Extent, Defendant might here been committed therewith, abſtract- 

edly conſidercd, | 
| Im⸗ 
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Imparlance. 
Threlkeld again Goodfellow. 


D cannot plead in Abatement after a General Impar- 
lance without obtaining a Special Imparlance precedent to the 


Time of Pleading, which muſt be within the four Days given Bi the 
Rule to plead. 


Bond, and lies, agariſt Jope. Trin. 6 & 7 "my 2. 


Eclaration was delivered againſt 8 a Priſoner, en the 

laſt Day ſave one of Eater Term. A Queſtion did ariſc, 
Whether Defendant ſhould have an Imparlance till Cg. Trin. or 
muſt plead two Days before the Eſſoin- Day of Trinity Term? Upon 
looking into the old Rule touching the Delivery of Declarations to 
- Priſoners by the Judges in the Treaſury, they were of Opinion that 
Defendant muſt plead two Days before the Eſſoin-Day According to 


that Rule, 


Sibſon again Nivin. Hil. 10 Geo. 2. 


HIS was an Action for defamatory Words, importing that 

L Plaintiff was guilty of the Murder of A. B. Defendant moved 
for an Imparlance till next Term, on Affidavit that a Proſecution 
was now Carrying on againſt Plaintiff for this Murder (committed 
on the High Seas) in the Court of Admiralty, and he would pro- 
bably be tried for the Fact before next Term. A Rule was made 
to ſhew Cauſe, which was made abſolute. Imparlances are in the 
_ Diſcretion of the Court, and it may be of ill Conſequence to enter 
into Evidence concerning this Murder in the Action for Words be- 
fore the Trial for the F act. Burnett for * fi for 


Plaintiff, 


Fitzwilliams 
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Fitzwilliams againſt The Biſhop of Hereford and the 
Univerſity of Cambridge, in "No * Trin. 
13 & 14 Geo. 2. 


Ayvard for Defendants moved for an Imparlance, the Declara- 
tion having been delivered after the Eſſoign Day, (vix. 4 June) 
Draper for Plaintiff produced a peremptory Rule to plead, after 
which there can be no Imparlance. The Rule to ſhew Cauſe was 
diſcharged; but the Court gave Defendants a n. Time to 


plead. 


ngainſ} Higham, 12 June, in the Treaſury. 
Trin. 17 & 18 Geo. 2, 


Efendant appeared to be « Lunatic, by Affidavits of his Wife 

and Dr. Monro, and a Commiſſion of Lunacy was produced 

under Seal in Chancery, te/le 7th inſtant. Imparlance ordered, up- 
on hearing the Attornies on both Sides. | 


Baker against Barlow and his Wife. Mich. 18 Geo. 2. 


HE Writ was returnable the firſt Return of the Term, and 
Defendants put in Bail in Time, and Plaintiff declared ; but 
the Declaration not having been delivered with Notice to plead, 
according to the General Rule, Paſch. 3 Geo. 2. Defendants moved 
tor an Imparlance.. Per Cur': This Rule has been taken to extend 
only to Caſes where Plaintiff appears for Defendant, according to 
the Statute; but ſo long as the Rule ſubſiſts, in plain and expreſs 
Words requiring all Declarations on Proceſs returnable the firſt or 
ſecond Return of any Term, to be delivered with Notice to plead, 
no Conſtruction can be put upon it, contrary to the Letter, and an 
Imparlance cannot be denied. Rule abſolute for Imparlance. Urlin 
for Defendants ; Skinner for Plaintiff, 
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Cam againſt Gardner. Hil. 19 Geo. 2. 


RIT returnable the firft Return of this Term, in a Bail- 
able Action, Declaration left in the Office without No- 
tice to plead indorſed, but Notice of Declaration and to plead ſerved 


| on Defendant. Defendant moved in the "Treaſury for an Impar- 
lance, for Want of Notice indorſed; which was denied, the Notice 


ſerved on Defendant is ſufficient within the Rule 3 Geo. 2. 


Turner agi Pigg. 


RI T returnable the firſt Return of this Term, Declara- 

tion delivered without Notice to plead indorſed ; a Sum- 

mons taken out for an Imparlance, afterwards Notice to plead given 
in Time, before the laſt four Days of the Term; held good Notice, 
and Imparlance denied in the Treaſury, on hearing the Attornies on 


both Sides. 
We; 3 A Rule to plead muſt be given ſubſequent to the Notice, 


| Swialey agam/t Woodhouſe. Mich. 21 Geo. * 


FT ER the Judgment ſet aſide by Rule of Court, Plaintiffs 


Agent applied to Defendant's Agent, and defired Leave to 


indorſe Notice to plead on the Declaration delivered; which being 


denied, Plaintiff's Agent gave Notice to piead in Writing. De- 
fendant applied for an Imparlance for Want of Notice to plead | 


indorſed on the Declaration; which was granted. ide General 


Rules, Mich. primo, Mich. Ztio & Paſch. 3tio Geo. 2. as to the De- 


livery of Dcclarations with Notice to plead; and Baker againſt 


Barlow & Ux, Mich. 18 Geo, 2. Prime for Defendant ; Skinner 
for Plaintiff, a | | | 


Cracroft, 
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Sen one, &c. againſt Willoughby, one, . Hil. 
22 Geo. 2. 


Laintiff recovered Judgment by Bill, Hill. 19 Geo. 2. and in 


Trinity Term laſt (after a Writ of Error brought) had Leave 
of the Court to file a Bill to warrant the Proceedings of Mich. 
19 Geo, 2. and this Bill, with Minutes of an Imparlance ſubſcribed, 
was certified by the Cuſtos Brevium into the Court of King Bench; 
which being a nugatory Act, that Court would take no Notice of it. 
Afterwards Plaintiff, (Defendant in Error) alledged Diminution, 
and by Certiorari carried up to the King's Bench a Record of the 
Imparlance. Defendant (Plaintiff in Error) now moved to ſtrike 
the Imparlance off the Roll. But the Court held, That by Virtue 
of the Rule for Leave to file a Bill of Mich. 19 Geo. 2. to warrant 
the Procecdings, Plaintiff might, as a neceſſary Conſequence, enter 
the Imparlance on the Roll. Rule by Conlent, to refer to Prothono- 
tary to tax Defendant's Coſts, occaſioned by Plaintiit's not entering 


Imparlance on the Roll in Time, and Coſts of Application. De- 


tendant to bring Damages, and Coſts recovered, into Court; Coſts 

to be taxed as above, to be deducted, and Refidue paid Plaintiff; 

Satisfaction on Record to be acknowledged at Defendant's Expence. 
Agar and Budle for Plaintiff; Draper Fo Defendant. 


G and his Wife agaigſi Brown. Trinity 24 
Geo. 2. 


Efendant having been ſerved with Process returnable the firſt 

Return of this Term, Plaintiff on the firſt Day of the Ferm 
If a Declaration in the Office de bene ſs, and cauſed Notice 
thereof to be perſonally ſerved on Defendant the ſame Day; ; but 
Notice to plead not being indorſed on the Declaration leſt in the 
Office, the Queſtion was, Whether ſuch Indorſement was ne- 
ceſſary, or not? And the Court, on looking into the General Rules 
Mic h. Iſt, Mich. 3d and Eaſter 3 Geo. 2. held, That in this Cauſe 
it was not neceſſary to indorſe Notice to plead on the Declaration, 
the Notice ſerved on Defendant is ſufficient; it was the original 
Courſe, After the Rule of Mich. 1, to eſtabliſh the Practice, 
vader the Statute to prevent frivolous and vexatious Arreſts, 
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(directing how Notice is to be ſerved on Defendant where Plaintiff 
appears for him) Defendant was intitled to imparl, till the Rule of 


Mich. zd took away the Imparlance. The Rule of Eaſter 3d directs 


nothing about the Notice, only that Declaration ſhall be delivered 


with Notice. The Declaration is not compleat till Notice; it is a 


Declaration only from the Time of Notice, which is the ſingle 
Thing material, Rule to ſhew Cauſe why Imparlance, diſcharged. | 
Two 'Caſes i in the Treaſury had been determined, agreeable to the 
preſent Rule, before the Caſe in Court. Swinley againſt Woodhouſe, 
Mich, 21 Geo. 2. for Plaintiff; for Defendant. 


Inquiry. 
Townſhend again Pool. Mich. 7 Geo. 2. | 


HIS was an Action of Covenant, and three Breaches were 

aſſigned, one whereof was confeſſed, and the other two con- 
troverted, and a Venire facias was awarded to try the Iſſues joined 
between the Parties, and to aſſeſs the Plaintiff's Damages; as to the 
Breach confeſſed, upon the Trial, Plaintiff obtained a Verdict; but 
Damages were neglected to be aſſeſſed as to the Breach confeſſed, 
which was for Nonpayment of Rent. Chapple and Skinner moved 
for a Writ of Inquiry to aſſeſs the Damages upon the Breach con- 
feſſed. The Court granted a Rule N:/ ih , which was aſterwards 
made abſolute, 1 : 


Pinock again Willett, Adminiſtrator. 


0 110 N upon the Caſe for Goods fold and delivered. 8 
on the Execution of the Writ of Inquiry, Jury allowed Plain- 
tiff 6 J. 5s. Intereſt for the Balance of the Account due to him. 
Defendant moved to ſet aſide the Inquiſition; and Court were of 
Opinion that Intereſt could not be allowed in any Caſe, except up- 


on Promiſſory Notes and Bills of Exchange, and that the Inquiſi- 
2 | tion 
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tion ought to be ſet aſide. But by Conſent the 6 1. 55. Part of the 
Damages, were ordered to be remitted by Plaintiff, to ſave the Ex- 


\ - pence of a new Inquiry. Belfield for Plaintiff ; Chapple for De- 
fendant. 


Pryor againſt the Earl of Iſlay, Executor of 1 Earl 
of Suffolk. Hil. 7 Geo. 2. 


HIS was an Action upon the Caſe on a Promiſſory Note, 

to which Defendant, with Leave of the Court, had pleaded 
Joubly, viz. Non aff. & Non afſ. infra ſex annos. Plaintiff took 
Iſſue upon the Non aff. and replied an Original as to the Non. aff. 
infra ſex annos; and thereupon Iſſue was joined upon Nul tie! 
Record. Plaintiff upon the laſt Iſſue obtained Judgment; and 
thereupon proceeded to execute a Writ of Inquiry of Damages 
without Trial of the firſt Iſſue. Defendant moved to ſet aſide the 
Writ of Inquiry; and the Court, upon hearing Counſel on both 
Sides, ordered the Writ of Inquiry and Inquiſition taken thereon 


to be ſet aſide. Baynes for Defendant ; Chapple and Comyns for 
Plaintiff, 7 | 


Mac Carty againſt Parminter. Trin. 7 & 8 Geo. 2. 


Laintiff obtained Judgment upon arguing a Demurrer in an 
Action upon the Caſe, and proceeded to execute a Writ of In- 
quiry without getting Judgment figned by the Prothonotary ; which 
the Court held to be irregular, and ſet aſide the Writ of Inquiry, 
Birch for Defendant ; 3 Chapple for Fninit 


Chiſrers againſt Lambert and Weſtley nuper Vic 
| Midd' Mich. 8 Geo. 2. 


KINNER moved for Defendants to ſet aſide the Inquiſition 

taken before the Coroner upon a Writ of Inquiry for Exceſ- 
ſiveneſs of Damages, which were 50 l. This was an Action 
brought for a falſe Return of a Reſcous, whereby the preſent 
Plaintiff, one Cripple, and others, were returned Reſcuors; and it 
appeared that Cripple having brought his Action againſt Defendants 
for the falſe Return, had recovered 20 l. Demages. The Court 
made a Rule; whereupon Eyre ſhewed Cauſe, and produced Af- 
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fidavits, that Plaintiff, who kept a Tavern at Twickenham, Was 
taken up by a Writ of Reſcous founded upon the ſaid Return, and 
carried to Newgate, where he was ſometime impriſoned and put ta 


very great Expences ; and the Counſel for Defendants attended be- 


fore the Coroner at the Execution of the Writ of Inquiry. Court 
diſcharged the Rule. 


3 againſt Nightingale. Mich. 10 Geo. 2. 


| Writ of Inquiry was executed, and Plaintiff moved to quaſh 
A the Inquiſition, by reaſon of the Smallneſs of Damages, 


| which was denied. Prime for Plaintiff; Fright for Defendant. 


Where the Jury find any Damages, the Inquiſition muſt ſtand, ; 
Aliter, had they found no Damages. | 


Elmes again/i Tomlinſon, Attorney. Mich. 12 Geo. 2. 


ULE to ſhew Cauſe why Writ of Inquiry, returnable on a 

general Return (and not at a Day certain, as it ſhould have. 
been, the Proceeding being by Bill) ſhould not be ſet afide, diſ- 
charged, becauſe this is Matter of Error, appearing upon the Re 
cord, and not of Irregularity; and whether it is helped, or no, by 
tho Statutes of Jegſalli is not now the ien Brotle for De- 
tendant ; Draper for Plaintiff. 


| Ketle again/? Bromfſall. Eaſt. 12 Geo. 2. 


Laintiff had given Notice of executing a Writ of Inquiry at 

St, Ai ans, Cim Hertf, and both Parties attended with 
Counſel and Witneſſes on May 2, 1739. But when the Under- 
Sheriff was about to execute the Writ, he perceived it to be re- 
turnable laſt Term, and would not proceed. Defendant moved 
for Cofts upon Affidavit of great Expence, and had a Rule to 
ſhew Cauſe, Upon ſhewing Cauſe it was urged for Plaintif, 
that this Court had never yet given Coſts for not proceeding to 


execute Writs of Inquiry according to Notice. And this is a 


mecr Miſtake, Plaintiff was diſappointed as well as Defendant. 
Her (ur: Though there has been hitherto no Rule for Coſts in 
this Court, yet Notices of Inquiry ſtand. upon the ſame Reaſon 


«> 
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as Notices of Trial, and the Court of King's Bench grant Cofts in 


| both Caſes; and were *this a common Caſe, Coſts could not be 
granted; but it appearing that the Inquiry was returnable long be- 
fore the Day appointed for the Execution thereof, Let the Plaintiff 
pay Coſts; it is not reaſonable the Defendant ſhould ſuffer by the 
Miſtake of Plaintiff's Attorney; and let a general Rule be drawn up, 
that Coſts be paid for the future where Inquiries are not executed 
purſuant to Notice. Eyre for Defendant ; Agar for Plaintift, 


Bunting again Teaſdaile. Trin. 1 2 Geo. 2. 


Laintiff executed a Writ of Inquiry; whereupon the Jury found 
no Damages; and Plaintiff executed a ſecond Writ of Inquiry 
without quaſhing the firit: And on the ſecond the jury found an 
Half-penny Damages. Defendant moved to ſet aſide the Execution 
of the ſecond Writ, and had a Rule to ſhew Cauſe, which Rule was 
made abſolute ; the Court being of Opinion that the ſecond Writ 


was irregularly iſſued, the firſt pending, and not returned. Eyre for 


Defendant ; Boztle for Plaintiff, 


Wallace again Humes. Trinity 13 & 14 Geo. 2. 


FTER the Execution of a Writ of Inquiry of Damages, 
5 final Judgment ſigned, and Execution executed, Defendant 
moved in Eater Term 1740 to ſet the ſame aſide, and for Reſtitu- 
ion of the Money levied, becauſe the Inquiry was not executed, 
either before the High Sheriff of Cambridgefoire, (in which County the 
Action was laid) or his Under-Sheriff, but before one George Mor- 
rall, an Attorney, who was deſired by PlaintiPs Attorney to act 
as a Deputy to the Under-Sheriff for this Purpoſe ; and a Rule 
Ni was granted. Upon ſhewing Cauſe in Trinity Term 1740, it 
was alledged on Plaintiff's Behalf, that it was a common Practice, 
where Under-Sheriffs live at a great Diſtance from the Parties and 
their Witneſſes, for ſuch Under- Sheriffs to appoint Deputies for 
the Execution of Writs of Inquiry, in order to fave Expence to 
the Parties. And although it appeared that one htte, who acted 
as Under-Sheriff for this County, had given an. Authority for the 
Execution of this Inquiry before ſome Attorney in 1/ijbech, where 
the Parties lived, and that PlaintiPs Attorney had paid hiin 13 95 
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4 4. for his Fee; yet the Court ſeemed clear of Opinion, that the 
Inquiry was improperly executed; for a Deputy could not appoint 
a Deputy. But it appcaring, that the Defendant had made a De- 
Fence upon the Inquiry; and in Regard that only 95. Damages 
were found by the Jury, the Court thought it would be doing De- 
ferdant more Service to let the Inquiry; &c. ſtand, than to ſet them 
aſide ; therefore they diſcharged the Rule, but declared, that in 
order to put a Stop to this Practice of Under-Sherifts making 

Deputies, they would grant an Attachment againſt any one that 
ſhould do it for the future. Prime for Plaintiff ; Sinner for De- 
fendant. | | | | 


Davis againſt Skyllins. Eaſter 14 Geo. 2. 


R UL E to ſhew Cauſe why Inquiry and Inquiſition ſhould not 
be ſet aſide, as executed before a Perſon deputed by the Un- 
der- Sheriff, and acting without proper Authority. It appeared, on 
ſhewing Cauſe, that the Inquiry was executed before a Deputy ap- 
pointed by a Deputation under the Seal of the Sheriff's Office, and 
the Rule was diſcharged, with Coſts. Bootle for F Ge 
for Defendant. | 


Langley N Bathwright, an Attorney. Mich. 15 
Geo. 2. 


FTER an Interlocutory Judgment, Plaintiff ſued out a 
Writ of Inquiry of Damages, and before the Return thereof, 
altered the ſame, cauſed it to be reſealed, and afterwards proceeded 
to the Execution thereof, according to regular Notice, Defendant 
moved to ſet aſide the Inquiry, by Reaſon of this Alteration, and ob- 
tained a Rule to ſhew Cauſe ; which was diſcharged, the Court be- 
ing of Opinion, that as the Writ of Inquiry had not been made 
Uſe of before the Alteration, the Plaintiff had done nothing irregu- 
lar; and the Complaint being groundleſs, and containing ſome 
Scandal, the Court gave Plaintiff his Coſts, ' Willes for Defendant 3 
Prime and Bootle for Plaintiff, 5 


Yate 
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Yate againſt Swaine, for Falſe Impriſonment. 


Rule was obtained to ſhew Cauſe why the Writ of Inquiry of 
Damages, and Inquiſition thereon, ſhould not be ſet aſide. 
Two Objections were made; one, that the Notice was ſerved upon 
the Defendant himſelf, and not his Attorney ; and the other, that the 
Time appointed by the Notice for executing the Writ of Inquiry 
was between the Hours of ten and five. It was admitted, for Plain 
tiff, that both Objections were good; but it was inſiſted, that both 
of them were cured, by one Nuſſel an Attorney's attending at the 
Execution of the Writ of Inquiry, on the Part of Defendant, crofs- 
examining Plaintiff's Witneſſes, and producing a Witneſs for De- 
fendant. The Damages were 2.50/, No Special Damages being 
laid, and it appearing that PlaintiF was confined for no longer Time 
than 26 Days, and Plaintiff nimſelf making no Affidavit about the 
Damages or Impriſonment, the Court thought the Damages exceſ- 
ſive, and ordered the Inquiry to be ſet aſide, upon Payment of Coſts, 
and a new Writ of Inquiry to be executed before a Judge at next 
Aſſizes. Willes and Mynne for Defendant ; Skinner and Birch for 
Plaintiff, | | | 


Billers, Knight, nin . againſt Bowles. Hilary 
= 18 Geo. 2. 


ULE to ſhew Cauſe why Inquiſition taken on Writ of Inquiry 
of Damages, made abſolute ; no Evidence of Plaintiff's De- 
mand having been given to the Sheriff and Jury, Plaintiff urged, 
that the Demand was by Promiſſory Note indorſed ſet forth in the 
Declaration, which was admitted by not pleading, and the Damages 
found were only the Amount of Principal and Intereſt due on ſuch 
Note. But the Court held, That the Note indorſed ought to have 
been produced, and the Note and Indorſement Joey Agar for 
Defendant ; Url;n for Plaintiff, 


Penrice, 
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Penrice, Widow, againſt Penrice, by Writ of Dowe: 
unde nibil habet. Trinity 18 & 19 Geo. 2. 


N the Execution of a Writ of Inquiry, the Jury found for 
Damages the Value of a Third Part of the Land, from the 
Time of the Huſband's Death to the Day of the Inquiſition, without 
any Deduction for Reprizes, v/z. Land-Tax, Repairs and Chict- 
Rent, and for Coſts, the Jury gave the Amount of the Attorney's 
Bill for the Demandant, upon his Evidence that the ſame was a rea- 
fonable Charge, and he expected it from his Client. Damages are 
given by the Statute of Merton, Colts by the Statute of Glorcrfter. 
The Court thought, that the Value of the Third Part of the Profits 
run ſince the Death of the Huſband, ſhould have been computed only 
to the Time of awarding the Writ of Inquiry, and not to the Day ot 
the Inquiſition. That an Allowance ought to have been made for 
Reprizes; the Words of the Writ are (ultra Repriſus); and that 
the Attorney's Bill, to his Client the Demandant, ought not to have 
deen the Meaſure of Coſts. The Inquiſition was ſet aſide, and a 
new Writ of Inquiry ordered to be executed before a Judge at next 
Aſſizes, on Payment of Coſts. Skinner for at: : Birch 5 
Hynne for Demandant. | 


Quære, Whether the Jury ſhould not have given Common Coſts, 
One Shilling, as uſual, and tne reſt be taxed and allowed de increniente 
per Prothonotary ? But this was not before the Court. 


Ellis againſt Wall. Trinity 19 & 20 Geo. 2. 


Nquiſition taken on a Writ of Inquiry of Damages ſet aſide, for 
Want of Plaintiffs proving a Promiſſory Note ſet forth in the 
Declaration. Plaintiff's Attorney inſiſted, before the Sheriff and 
Jury, that the Note was admitted by Defendant's ſuffering Judg- 
ment, and the Jury found the Sum mentioned in the Note for Da- 


mages, without any Proof; which was held unwarrantable. Azar 
for Defendant ; Illes for Plaintiff, 


Sparrow 


Inquirv. 1 


Sparrow ægainſt Reed, Eſquire, for Damage done to 
Common Right. Trin. 25 & 26 Geo. 2. | 


ULE made abſolute for the Execution of Writ of Inquiry of 

Damages before a Judge at next Aſſizes, though no Affidavit 
was produced to ſupport the Rule. Juries are returned in a much 
better Manner at the Aſſizes, than uſually, for Writs of Inquiry, 
An improper Deputy is often appointed to repreſent the Sheriff, 
ſometimes Plaintiff's Attorney. Summary Juriſdictions are not to 
be encouraged. Defendant is in the Rank of Eſquire; he deſires 
that the Writ may be executed in the Preſence of a Judge; the ex- 
traordinary Coſts whereof are like to fall on himſelf, Willes for 
Defendant ; Prime for Plaintiff, ö 


Jnſpection of Court-Rolls and Books. 


Richards, Qui tam, &c. againſt Pattinſon, Trinity 
| | 10 Geo. 2. 


\ HIS was an Action brought upon the Statute ꝙ Aunæ, againſt 
Defendant, Deputy Poſt-Maſter of Carliſie, for the Penalty of 
500 l. for his perſuading a Perſon to vote at the laſt Election of Mem- 
bers to ſerve in Parliament. Defendant moved for Inſpection of the 
Corporation Books. Per Cur': Defendant is laid to be an Elector, 
and having a Right to vote, he is intitled to inſpect the Books by the 
Act of Parliament: To this Purpoſe the Books are publick, and 
therefore let Defendant have the Inſpection of that Part of the Cor- 
poration-Books where the Names of the Freemen are inrolled, and 
Copies at his own Expence. Eyre and Boatle for Defendant ; 
Chapple and Wright for Plaintiff, | 


Smith 
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Smith againſt Huggins. | Trinity 11 & 12 Geo. 2. 


Efendant moved for Leave to inſpect the Books of the Conic 

Lamp-Office, and had a Rule to ſhew Cauſe, which was diſ- 
charged. Per Cur': The Proprietors of theſe Lamps are not a Cor- 
poration, their Books are not publick, nor do they appear to be Truſ- 
' tees for Defendant. e hag for Defendant 3 Eyre for Plaintiff, 


The Brewers Company gal. . Eaſter 19 
Seo. 2. | 


C TION brought on By- Lins againſt Defendant, exerciſing 

the Trade of a Brewer, but no Member of the Company. 
By-Laws affecting Strangers intereſt them therein. Rule abſolute 
for Defendant to inſpect the Company's Books, and take Copies. 
Skinner for Defendant ; I is for Plaintiff, 


Roe at Aylmar and others, on the Demiſe of Hare, 
Bart. 1n Ejectment. Hil. 27 Geo. 2. 


118 Ejectment was 1 on the Demiſe of the Lord of 

a Manor, againſt the Defendant his Tenant, to recover Poſ- 
ſeſſion of a Copyhold Eſtate, which the Lord inſiſted was forfeited, by 
Reaſon of the Tenant's not rebuilding a Cottage. Defendant moved 
| for Leave to inſpect and take Copies, at his own Expence, of the 
Court Rolls of the Manor; but the Motion was denied, for Want of 
an Affidavit that a previous Application had been made on Defend- 
ant's Part, to the Lord or his Steward, for an Inſpection and Copies, 
which were denied. Though this is a Diſpute meerly between the 
Lord and his Copyhold Tenant touching a Forfeiture, yet the ſame 
previous Application is neceſſary as in other Caſes. The Tenants 
of a Manor are the only Perſons who have a Right to inſpect the 
Court-Rolls. The Court always expect an Affidavit to ſhew that 
the Perſon, on whoſe Behalf the Motion is made, is a Tenant of the 
Manor, and has applied and been denied, as above-mentioned. Dra- 


per for Defendant ; Prime for Leſſor of Plaintiff. | 
: 2 Hobſon 
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Hobſon Eſquire 1 Parker Eſquire * others, in 
Treſpaſs. Hil. 29 Geo. 2. 


Efendant Parker ſet up a preſcriptive Right to Common from 
D Lammas to Candlemas on the Locus in quo, whereon Iſſue was 
joined before, but not tried at laſt Aſſizes. Plaintiff appeared to be 
a Freeholder, and Defendant Parker to be a Freeholder's Tenant, 
within Lord Dartmuth's Manor of Leruiſbam; Defendant Parker 
moved for Leave to inſpect the Court Rolls as to the Uſage and 
Cuſtom of Common Right. On ſhewing Cauſe by Defendant and 
the Lord of the Manor, it was urged, That though the Tenants of 
Copyhold or Cuſtomary Manors have a Right to inſpe& Court Rolls, 
which contain their Titles; yet as this is a Frechold Manor, and 
the Court not in Nature of a Court of Record as a Copyhold, but 
a common Court Baron, and the Rolls the Lord's private Property; 
the Freeholders within the Manor are not entitled to inſpect the Rolls, 
which are the Lord's Title; eſpecially as there's nothing in the 
Pleadings about the Cuſtom of the Manor. For Defendant Parker 
it was ſaid, That though a Stranger has not, every Tenant has, a 
Right to pen the Lord's Rolls; That no Title appears on the 
Rolls of a Court Baron; That a Court Baron can preſent and 
| amerce, though not fine; That the Frecholders are Judges of the 
Court Baron, and have a Right to ſee its legal Proceedings. Rule 
_ abſolute upon Mr, Pickering, Lord Dartmouth's Steward, for Leave 

to inſpect, &c. ut ſupra. Draper and Wynne tor Defendant ; Parker, 
Files, and Poole for Plaintiff and Land: Dartmouth. | 


Baldwyn agan/? Tudge. 1 & 28 Geo. 2. 


CTION for an Amerciament at a Court Baron. Rule to 
ſhew Cauſe, why Defendant a Freehold Tenant ſhould not 
have Leave to inſpect Court Books, Oc, generally, made abſolute as 
to ſuch Entries only as relate to Amerciaments. Poole for Defend- 
ant ; Prime for Plaintift. 


The 
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The or, Bailiff, Sc. of Exeter anche Coleman. 
Hi. 28 „ 


N an Action for Petit Cuſtoms upon Hemp, Flax, and othet 
Merchandize, founded on a preſcriptive Right, Defendant moved 


for Leave to inſpect the Corporation's Table of Rates and Account 


Books of Sums received; denied. This would be looking into the 


Plaintiff's Title; Defendant is a Stranger and no Member of the 


Corporation. Poole for Plaintiffs ; Prime for Defendant. . 


Judgments. 


Theedam againſt Jackſon. Mich. 6 Geo. 2. 


OUR Queſtions did ariſe ; the firſt, Whether for want of Pay 
ment for the Copy of an Indenture fet out in the Declaration 
{whereof the Defendant had craved Oyer) Plaintiff could ſign Judg- 
ment ? 
The ſecond, Whether Plaintiff having been ſtaid by a Special In- 


junction out of Chancery whereby he was reſtrained from ſigning 


Judgment) near twelve Months after Rule to plead given, can, aftcr 


ſuch Injunction diffolved, ſign Judgment, without giving a new Rule 
to plead? 


The third, Whether no Appearance oe actually entered, Fer- 
reft the Defendant's Attorney's undertaking to appear, be ſufficient 
to ſupport the Judgment? 

The fourth, What Time Defendant had to plead after Oyer of the 
ſaid Indenture given? The three firſt Points were determined in 
Favour of Plaintiff ; but upon the fourth, the Court held that De- 
ſendant had the ſame Time to plead after the Declaration was veri- 
fied by Oyer, as he had at the Time Oyer was demanded; and 
thereupon the Judgment was ſet aſide, it having been ſigned the 
next Day after Oyer given, and the Oyer having been demanded two 
Days before the Rule for . was out. 

= Martyn, 
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Martyn, Qui tam, again// Skinner. 


HE Defendant's Attorney left a Note at the Houſe of Plain- 
tiff's Attorney on a double Penny Stamp, in this Manner, 11 
{viz.) I plead Ni debet. Yours, Sc. and the Plaintiff's Attorney, 1 ; 
without ſending Notice to Defendant's Attorney, that he expected a vel 
Plea in Form, ſigned Judgment; and upon a Motion to ſet the 
Judgment aſide, it was held to be regular, and the Note aforeſaid | 
to be no Plea, Pleas delivered to Attornies muſt be drawn up in 
the ſame Manner as to be left in the Office. 


Moore againſt Iodgſon. 


OTION to ſet aſide Judgment ſigned for not paying for 
the Iſſue, Plaintiff's Attorney in Town calling on Defen- 
dant's Agent there for a Plea. It appeared, upon ſhewing Cauſe, 
that Defendant had pleaded by his Country Attorney; thereupon 
the Plaintiff's Attorney in the Country tendered: the Iſſue, which 
Defendant's Attorney refuſed to pay for; and Plaintiff's Attorney 
{ent to his Agent in Town to ſign Judgment; which was held 
good, Defendant's Attorney having undertook to be the Agent by 
pleading; in the Country. 


Gibſon againſt the Biſhop of Bath and Wells, and 
Bond. Til. 6 Geo. 2. 


In Duare Impedit. JS S UE was joined between the Parties in Hil. 

| | 4 Geo. 2. and afterwards Judgment was en- 
tered at the Foot of the Iſſue of Plaintiff by Cognovit Actionem (re- 
dict verificatione pPiti) by Virtue of a Warrant of Attorney for 
that Purpoſe, pretended to be executed by Defendant Bond, the 
Validity of which Warrant of Attorney being conteſted, an Iſſue 
was directed by the Court to try whether the ſame Was duly exe- 
cuted by Bond or not; and upon Trial the Jury found it to be a 
| Forgery ; whereupon the Court ordered the Judgment entered as 
aforeſaid, by Virtue of ſaid Warrant of Attorney, to be ſet aſide. 
Defendants moved that ſaid Judgment entered upon Record, ſub- 
3 | ſcquent 
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ſequent to the Iſſue joined, might be ſtruck out of the Roll, in order 
that Defendants might make up the Record for Trial by Proviſo: 
The Court denied to make any Rule, but declared that the ſaid 
Judgment might be vacated in proper Manner, by Virtue of the 
former Rule for ſetting it aſide; and a Yacatur hoc Fudic' was ac- 

cordingly entered on the Margent of the Roll. 


Fray againſt Smith, 


Otion to arreſt Judgment for a Defe& in the Award of the 
VJenire facias, which was in Engliſh, and followed the old 
Latin Form (Twelve and ſo forth) for Duodecim, &c. and fo on. 
Upon ſhewing Cauſe, the Court were of Opinion that the Venire 
was awarded well, the Intent of the Parliament being to tranſlate 
no more into Engliſb than was before in Latin; but being told the 
fame Queſtion was depending in the Court of King - Bench, the 

Court enlarged the Rule till next Term. 


Scott against Ferrall, in Covenant, Damages laid 
20 J. Eaſter 6 Geo. 2. 


Laintiff, upon the Trial, proved Damages to the Amount of 
137. Defendant ſet off a mutual Debt of 5 J. 45. and Plaintiff 
obtained a Verdict for 7 J. 16s. The Proceedings were in Latin, 
and the Damages being under 101. the Court had made a Rule 
to ſtay the Entry of final Judgment, Pruouſg; Sc. which was 
diſcharged, the Court being of Opinion that the Cauſe of Ac- 
tion muſt be the Plaintiff's Demand, and not the finding of the 


J * | | 
Rivers, and others, agaim/? Plumlee. 


Summons for Time to plead was ſerved upon Mr. Lyte, 
Plaintiff's Attorney, who attended at the Time appointed by 
the Summons, and ſtaid an Hour; but Mr. Jones, Defendant's At- 
torney, did not attend ; whereupon Mr. Lyte, Plaintiff's Attorney, 
ſigned Judgment, which was ſet aſide by the Court as irregular, for 


want of diſcharging the Summons, DS 
| EY Church 
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Church againſt Jaſon. Trin. 6 & 7 Geo. 2. 


| \ C TION of Debt upon Bond ; the Alias Dit. was in the De- 


claration put in Latin, as in the Bond. Chapple moved in Ar- 


reſt of Judgment upon the late Act of Parliament, that all Proceed- 


ings at Law ſhould be in Engliſb, and obtained a Rule N. Afterwards 


Eyre ſhewed Cauſe, and the Court were of Opinion that the Alias 
Did, if ſet out at all, muſt be ſet out in the ſame Language as in the 
Deed, and would otherwiſe be erroneous, and diſcharged the Rule, 


Panter against Coppin. 


ORBET movel to ſet aſide the Judgment ſigned for want of 

a Plea, upon an Affidavit of the Delivery of a Plea to Plaintiff's 
Attorney in due Time, which was a Plea of an Outlawry againſt 
Plaintiff, in the King's Bench pleaded in Bar; but not ſub pede Si- 
gilli. Chapple defended the Motion; and inſiſted, that the Out- 
lawry not being pleaded ſub pede Sigilli, Plaintiff was not bound 
to accept it, and therefore might regularly ſign Judgment, cited 
1 Salk. 217. Carthew 220. The Court ordered it to be moved 
again; and Corbet, when the Motion came on the ſecond Time, 
_ argued that the Plea being pleaded in Bar, and not as a Dilatory, 
differs it from the Caſes quoted by Chapple. Corbet quoted Cihe's 
Inſt. 128. 1 Lutw. 40. 2 Mod. Atkins and Bayle. Chapple re- 


plied, That Lord Chief Juſtice Holt's Words in Carthew and Salkeld 


go both to Pleas in Bar and Abatement, where the Outlawry is in 
another Court. Per Cur” : Sir V. Willybeles's Caſe in Crs. Car. 
Robinſon 213. 2 Vent. 282. quoted. Plea in Bar not dilatory, Plain- 
tiff cannot take upon him to judge of the Plea in Bar, he ſhould 
apply to the Court, or demur. Rule made to ſet aſide the Judg- 
ment, | | 


Farrance againſt Brignall, in debito ſuper Obliga- 


tionem. 


B AYNES moved to ſet aſide the Judgment upon an Affidavit 


of a Demand of Oyer of the Bond the 29th of May (being 


the ſame Day whereon a Plea was demanded) and of the Service 
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of Mr. Juſtice Forteſcue's Summons the ſame Day for Cyer, and 
Time to plead. Darnal for Plaintiff oppoſed the Motion, and pro- 


duced an Affidavit that Oyer was not demanded, nor Summons ſerv- 


ed *till after the Rule for Pleading was out. Court refuſed to make 
any Rule. 


Matthews and Wiſe, Adminiſtratrix, againſt Stone. 


HE Writ was returnable in Hilary Term, and a Declara- 

tion left in the Office the ſame Term; ; and afterwards an 
Appearance entered by Plaintiff, according to the Act of Parlia- 
ment; but no Notice of the Dole was given *till the 12th 
of April for Defendant to plead within the firſt four Days of this 
Term. Chapple moved to ſet aſide the Judgment, the Declaration 
having been left in the Office before the Appearance entered ; and 
2 Rule N was granted. Belfield afterwards ſhevied Cauſe, and 
Court diſcharged the Rulc,' the Declaration being a Declaration 
well delivered only from the Time of the Notice; but Court 
made another Rule to fect aſide the Judgment upon Payment of 
Colts, pleading an iſſuable ah and taking ſhort Notice of Trial. 


Morſe, an Attorney, againſt F arnham. 


HE Attachment of Privilege was returnable on Friday next 

aſter. the Morrow of the Holy Trinity, with Notice for De- 
fendant to appear on the 25th of May. Appearance was entered 
by Plaintiff Zune 1, and Judgment afterwards figned. Defendant 
moved to ſet aſide the Judgment, the Appearance being entered 
by Plaintiff one Day, if not two Days before the Time for De- 
fendant's appearing was expired; and a Rule M/ was granted on 


Corbet's Motion. Hawkins and Darnal afterwards ſhewed Cauſe, 


and inſiſted that the Cauſe of Action was above 10 J. (viz.) 13 l. 
and upwards; and therefore this was not a Proceeding upon the 
laſt Act of Parliament, but upon the Act 12 Geo, 1. whereupon 
Defendant has but four Days to appear, Court were of Opinion, 
that no Sum being mentioned in the Writ, it ſtands at large, and 


the Appearance by Plaintiff was irregularly entered; but it ap- 
pearing that Defendant had afterwards Notice of the Declaration 


4 | being 
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being left in the Office, he ſhould have applied beſore Judgment, 


and was too late after Judgment; - and therefore the Rule was diſ- 
charged. 


| Glaſcock avamſt Martin, Mich. 7 Geo. 2. 


HE Iſue Book was left in the Office, and Works thereof 

left under the Chamber-Door of Mr. Field, Detendant's 
Attorney, the fame Day, by Mr. Cole, Plaintiff's Attorney, who 
could not that Day find Field, but next Day found him at his 
Chambers, and gave him Notice that the Iſſue Book was left in the 
Office; and demanded the Money due for the ſame, which Field re- 
fuſed to pay, inſiſting that the Iſſue Book ought to be brought to 
him; whereupon Cole ſigned-Judgment. The Court, upon hearing 
Counſel on both Sides, and the Report of Prothonotaries, Cooke and 
Thomſon, held, that Defendants Attornies muſt pay for Iſſue Books 
at their Peril; and if they are not to be found, Iflue Books may be 
left in the Office, and diſcharged the Rule obtained to ſet aſide the 
Judgment M/; but let Defendant in, to try the Merits, and ſet 
aſide the Judgment upon Payment of Coſts, pleading the General 
Iſſue, and taking ſhort Notice of I rial. 


Welland, an Attorney, againſt Rock. Mich. 7 Geo. 2, 


Efendant moved to ſtay Proceedings in an Action brought for 
Fees, no Bill of Fees having been delivered, and obtained a 
Rule Niſi; but upon ſhewing Cauſe, the Court were of Opinion 
that they could not conſider the Matter as an Irregulurity becauſe it 
is illegal, and againſt an Act of Parliament; but ſet aſide the Judge 
ment and Inquiry upon Payment of Coſts, bringing the Money 
into Court, pleading the Great Iſtue, and taking ihurt Notice of 


Taylor again Slocomb. 


Rule to plead was given in Trinity Term laſt; and Defendant 
obtained Time, by Mr. Juſtice Reeves's Order, to plead 'till 


tie ul Day of this Term; and for want of à Plea the Plaintiff 
KM A ſigned 


; 
e : 


<1 $34 e ary ES 
- = l 1 KOI 


244 Judgments. 


ſigned Judgment of this Term, without giving a new Rule to plcad ; 
which Court held to be regular, the Rule to plead given laſt Term 
being enlarged, by the Judge's Order, to the firſt Day of this Term. 
Chapple for Plaintiff; Urlin for Defendant, 


Lazenby againſt Bradley. 


HE Writ was returnable the firſt Return of this Term; 
whereto Defendant appeared by his Attorney, and Plaintiff 
declared in 7ork/hire, gave a Rule to plead, and after demanding a 
Plea, ſigned Judgment for want thereof in four Days; Defendant 
moved to ſet aſide the Judgment: And the Queſtion before the 
Court was, Whether in this Caſe the Defendant ſhould have four or 
eight Days to plead ? And the Court held, that purſuant to the Rule 
of Court made in Michaelmas Term, the third of his preſent Majeſty, 
in all Caſes upon Writs returnable the firſt or ſecond Return of 
any Term, if the Plaintiff doth not declare in London or Middleſex, 
or the Defendant lives above twenty Miles from London, the De- 
fendant hath eight Days Time to plead, and therefore ſet aſide the 
Judgment. 


Robinſon againſt Sparrow. 


W A R D, Plaintiff's Attorney, tendered the Iſſue Book to the 

Clerk of Horne, Defendant's Attorney, and demanded Pay- 
ment for entering Defendant's Appearance: Horne's Clerk offered 
to pay the Reſt 5 the Money demanded, but refuſed to pay for en- 
tering the Appearance; whereupon Ward ſigned Judgment, aud 
Defendant moved to ſet the fame aſide. Per Cur': Defendants 
Attornies muſt pay the Money charged upon the Iſſue Book, which 
Plaintiff's Attornies are to receive at their Peril, and therefore Judg- 
ment was held to be regular; but the Merits not having been tried 
was ſet aſide upon Payment of Coſts, pleading the General Iſſue, 
and taking ſhort Notice of Trial. 


Blaxland, 


Judgments, 245 


Blaxland, an Attorney, againſt Burges, Widow. 


Eclaration filed November 3, Notice and Rule to plead given 

the ſame Day. November 12, a Releaſe pleaded, with a Pro- 

fert in Cur”, and the ſame Day Oyer was demanded by the Plain- 
tiff in Writing. Nev. 14, in the Afternoon, Judgment- ſigned for 
want of Oyer. Queſtion, Whether Plaintiff could ſign his Judg- 
ment, Defendant not having given Oyer according to Demand ? 
Nev. 26, 1733, Upon this Point all the Judges were of Opinion, 


that in Caſe Defendant pleads with a Profert, and Oyer be demand- 


ed, and not given in a reaſonable Time, Plaintiff may ſign his Judg- 
ment without applying to the Court to ſet aſide the Plea, it being 
eſteemed as no Plea *till verified by Oyer. 


Charleton agan/? Hankey and another. Hil. 7 Geo. 2. 


HE Capias was returnable 27th Oober laſt, and Judgment 

ſigned November 7th following. Chapple moved to ſet aſide 
Judgment as ſigned the 2h Day after Return of the Writ, which 
was one Day too ſoon, Defendant having, by the late Act of 
Parliament, eight Days to appear after the Return of the Writ, 
and by the Practice of the Court four Days afterwards to plead : 
And the Court made a Rule to ſhew Cauſe ; whereupon Darnall 
ſhewed for Cauſe, that the Declaration was left in the Office de 
bene eſſe (purſuant to the Rule of Court made in Michaelmas 
Term 3 K. G, 2.) on the third November, and Notice thereof 
that Day ſerved on Defendant, and a Rule to plead given the 
fame Day; and on 7th November, Defendant not having ap- 
peared, Plaintiff, upon the uſual Affidavit, entered an Appear- 


_ ance for him; and afterwards, the ſame Day, ſigned Judgment, 


which the Court held to be 3 and diſcharged the former 
= 


Boſanquet against Rondeau, 


(HE Writ was returnable in eight Days of St, Hilary, 
Fan. 20, and Declaration filed in the Office de bene eſſe, 
3 2.3, and Notice given Defendant that Day, and a Rule to 


ä plead 
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plead given, which was out on Saturday 26th of Fanuary, On 
Monday Morning 28th, Plaintiff entered Defendant's Appearance, 
and in the Afternoon ſigned Judgment. The Court, upon hear- 
ing Counſel on both Sides, were of Opinion, That by the late At 
of Parliament the Defendant hath eight Days to appear after the Re- 
turn of the Writ, (v:z. ) excluſive of the Return-Day, and therefore 
ſet aſide the Judgment, the Appcarance being entered, and Judg— 


ment ſigned one Day too ſoon. Darnal for Plaintiff; Chapple for 
Deſendant. 


Coulſon again? Turnbull ad eee; 


Uagment was ſigned againſt all the Defendants in a joint Action, 

| 3 one of them never had Notice either of the Writ or De- 
clatation. Mynne and itight moved to ſet aſide the Judgment, 
and a Rule was made Ni; whereupon Eyre ſhewed for Cauſe that 
a Writ of Inquiry was executed, and therefore the Motion came 


too late: But per Cur', the Judgment can never be good as to that 


Deiendait who was not ferved ;. and therefore the judgment being 
joint mult be ſet aſide as to all. . | 


| Arey and Garlick. Eaſter 7 Geo. 2. 


HIS Action was brought againſt the 8 as an un- 
married Woman: She and her Huſband plead in the fol- 


lowing Manner, to wit, And 8. H. and A. his Wife, late the ſaid 


A. Garlich, and introduce the Plea with the Marriage, and then 
ſay that the ſaid A. Non Cum t. Plaintiff ſigned Judgment as 
if there had been no Plea in the Cauſe, which was ſet aſide upon 
hearing Counſel on both Sides. Chapple for Plaintiff; Belfield for 


| Defendant, 


| Sedgley againſ} Weſtbrooke. Trin. 7 & 8 Geo. 2. 


HI 8 was an Action of Debt upon a Judgment. Defen- 
dant moved to ſtay the Proceedings pending a Writ of 


| Error, which the Court ordered upon giving Judgment in this 


Action. A Rule of the Court of King's Bench was produced, 
whereby 
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whereby Proceedings were ſtaid without giving Judgment pending 
the Writ of Error; but per Cur', the Practice is otherwiſe here. 


Camp, Qui tam, &c. against Gale. 


Efendant moved in Arreſt of Judgment the laſt Day of the 
Term, but had no Affidavit of Notice of the Motion. The 
Court made the common Rule to ſtay the Entry of final Judgment 
till Cauſe ſhewn, but declared, that for the future they would never 
make a Rule to ſtay upon a Motion in Arreſt of Judgment the laſt 
Day of a Term without Notice. Chapple for Defendant, 


2 


Smith againſt Randall. Mich. 8 Geo. 2. 


Upon an Iſſue of HIS was an Action upon a Bail-Bond. 
Nul tiel Record. Defendant pleaded Comperuit ad diem 
Whereupon this Iſſue was joined, and this (November 4.) being 
the Day given for Defendant to bring the Record of the Appear- 
ance into Court, he did not produce a Record of Bail and Surrender 
thereupon ; but one Perſon only being Bail, it was looked upon 
as no Bail, and Plaintiff had Judgment. Hawkins for Defendant z 


Baynes for Plaintiff. 


Paul againſt Soathodie 


| Þ delivered at the Houſe of Defendant's Attorney 
between 11 and 12 o'Clock at Night held irregular. All 
Tranſactions of this Scrt muſt be before * 8 at Night, as held in 
Cooke againſt Ibbetſon, Trin. 5 & 6 Ger. 2. But it appearing that a 
Plea was demanded October 26, and that Defendant did not move 
the Court till Nov. 7, although Judgment was ſigned Ozber 28, 
Defendant hath not complained in the firſt Inſtance as he ought, 
and therefore the Rule to ſhew Cauſe why the Judgment ſhould 
not be ſet aſide was diſcharged. Belfield for Plaintiff ; Urn for 


Defendant, 


* Note; T he Hour was afterwards made g. 


R 4 Grey 


ment againſt Mr. Welland the Attorney for loading the Defen- 
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Grey againſt Saunders, Hil. 8 Geo. 2. 


HE Writ was returnable tres Mich. and an Appearance en- 

tered by the Plaintiff, The Declaration was left in the Office 
November g, and Rule to plead then given, Notice of the Declaration 
filed was ſerved on Defendant November 11. Defendant moved laſt 
Term to ſet aſide the Judgment, and obtained a Rule to ſhew Cauſe, 
which was made abſolute upon hearing Counſel on both Sides. The 
Declaration not being delivered de bene eſſe was only well delivered 


from the Time of Notice, and before that Time no Rule to plead 


could be given. Chapple for Defendant 3 Eyre for Plaintiff, 


Belwood again Chambers, Executrix. 


OUR Judgments had been ſigned againſt the Defendant, 
who had complained againſt Plaintiff, and Mr. Rowning 
her Attorney, for vexatious Proceeding in multiplying Suits, and 
had obtained a Rule for Plaintiff and Rowning to ſhew Cauſe 
why two of the Judgments ſhould not be ſet aſide with Cofts; 
and upon ſhewing Cauſe, it appeared that the firſt Judgment was 


after a Verdict ſigned poſt mortem Defendentis ſecundum Statutum ; 


the fecond was an Action of Debt upon the firſt Judgment, 
wherein Plaintiff recovered de Bonis Teflatoris; the third ſuggeſt- 
ing a Devaſtavit, was a Judgment de Bonis prepriis; the fourth 
was in an Action brought upon the third Judgment, wherein 
Defendant was held to Bail ; wherefore it was infiſted by Plain- 
tiff, that the whole Proceeding was perfectly regular, and that 
the third Judgment, which was the firſt whereupon Plaintiff 


Could bring an Action of Debt to hold to Bail, was the firſt 


compleat Judgment. Defendant had brought a Writ of Error; 
whereupon the ſecond Judgment was affirmed in the Court of 
King's-Bench, and lay by till after the fourth Judgment before 
ſhe made any Complaint of Irregularity or Vexation, without 


ever offering any Satisfaction for Plaintiffs Demand. For De- 
fendant it was urged, that a Devaſtavit might have been ſuggeſted 


on the firſt Judgment, and that multiplying ſo many Suits was 
vexatious and oppreflive ; and a Caſe was quoted, Cooper againſt 
Draper, Trin. 5 Geo. where the Court had ordered an Attach- 


dant 


Judgments. Bo 

Jant with Action upon Action of Debt upon Judgment. Court 

were of Opinion, that no Irregularity appeared in the Plaintiff, and 

that the Proceedings are warranted by Law, if there is any Hardſhip 

upon Defendant, it is occaſioned by her own ſtanding out, and 

therefore diſcharged the Rule. Chapple for Plaintiff and Rownrng 3 
Eyre for Defendant, ; . 


Long againſt Lingood. 


Laintiff replied to a Plea of a Record of a former Recovery of the 
fame Debt, quod non habetur aliquod tale Recordum, and gave 
Notice upon the Back of the Replication to execute a Writ of In- 
quiry of Damages in Caſe Judgment went for him upon the Iſſue of 
Nul tiel Record, Defendant moved to ſet aſide the Inquiry for want 
of due Notice, and inſiſted that this Caſe is not within the Letter 
of any of the Rules of Court obliging Defendants to take ſhort No- 
tice. A Rule was made to ſhew Cauſe, which was afterwards diſ- 
charged upon hearing Counſel on both Sides. If this Caſe be not 
within the Letter of the Rules, it is within their Intention, and is 
warranted by the conſtant Practice of the Court. Eyre for Plain» 
tiff; Wright for Defendant, | 


Warren againſt Lapdon. Eaſter 8 Geo. 2. 
InTreſpaſs. HE Plaintiff declared Quare cum. Belfield moved 


L in Arreſt of Judgment, but no Rule was made, the 
Court being of Opinion, that though the cum in the Count, if it 
ſtood alone, might be bad, yet the Recital of the Original which 
goes before helps it. Clarke againſt Lucas, Mich. 2 Geo. 2. ſame 
Cafe, which was removed into the King's Bench by Writ of Error, 
and remains there undetermined, | Z 


Jones again/? Wilkinſon, 


\HE Appearance was regularly entered by Plaintiff, and be- 
fore Judgment Defendant employs an Attorney, and gives 
Notice thereof to Plaintiff's Attorney. The Queſtion was, Whe- 
ther it was neceſſary to demand a Plea of Defendant's Attorney 
before Plaintiff could gn Judgment, and the Court was of Opi- 
| nion, 
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nion, that the Appearance being entered by Plaintiff, he ought to 
go on upon the Act of Parliament, and it is not neceſſary in that 


Caſe, that a Plea ſhould be demanded. Darnal for Defendant ; 


Arden azainſt Lamley. 


LaintifPs Attorney after Writ of Error brought, artfully delad 

1 ſigning his final Judgment till the Writ, of Error was ſpent, 
and then brought an Action of Debt upon the Judgment. The 
Court ordered Proceedings in the Action upon the Judgment to be 
Raid, and a new Writ of Error to be brought at Plaintiff's Attorney's 
Expence. | 


Maſon on the Demiſe of Kendale, again/? Hodgſon. | 


In Ejeftment HE Declaration was delivered to the Tenant 
in Cam Staff, in Poſſeſſion in Trinity Vacation laſt, with No- 
tice to appear in Hilary Term then next. The Tenant in Michaelnas 
Term laſt entered an Appearance by his Attorney, but did nothing 
farther, and four Days after Hilary Term the Plaintiff finding no 


Appearance entered of Hilary Term, and no common Rule being 


entered into or Plea pleaded, ſigned Judgment againſt the Caſual 
Ejector. The Tenant moved to ſet aſide the Judgment, and on 
hearing Counſel on both Sides, the Court was of Opinion that the 
Judgment was regular, the Appearance ſhould have been entered of 
the Term mentioned in the Notice; but as the Title had not been 
tried, the Judgment was ſet aſide upon Payment of Coſts, entering 
the Appearance of the proper Term, and entering into the common 
Rule by Conſent. Birch for Defendant; Skinner for Plaintiff, 


Atterbury again Troward. Trin. 8 & 9 Geo. 2. 


N Plea in Abatement pleaded within four Days after the Decla- 
ration delivered, without taking the Declaration out of the 


| Office, or paying for the Appearance which was entered by Plaintiff 


according to the Statute, The Plea was held to be pleaded regu- 
larly, and Judgment ſigned for want of a Plea was ſet aſide. Bel. 
field for Defendant ; Chapple for Plaintiff, 


Taylor 
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Taylor againſi Lawſon. 


LEA delivered in the Country held to be bad, PEE with 
| Notice to ſet off a mutual Debt, which Notice mult neceſ- 
farily be proved at the Aſſizes by the Perſon that delivered it, with 
the Plea; but the Plea being delivered the firſt Day of laſt Term, 
and the Country Attornies both living in the ſame Town, the Judg- 
ment was ſet aſide, and Coſts were ordered to attend the Event of 
the Trial. Eyre for Plaintiff; Chapple for Defendant. 


Haſelfoot againſt Duke. Mich. 9 Geo. 2. 


Y Agreement of the Country Attornies the Iſſue was to be deli- 
B vered in the Country; but being tendered in Town, and not 
paid for by the Agent, Judgment was ſigned, which was held to be 
regular, the Agreement being void. High for Plaintiff; Eyre for 
Defendant. Vide Eliocod _ Elwood, Trin. 6 & 7 Geo. 2. 


Craven agamn/t Aiſlabie. The ſame agarn/? Anderton. 


Motion was made to ſet aſide the Judgments i in theſe Cauls, 

and the Irregularity complained of was, that the Rules to 
plead were given before Notice of the Declarations being left in the 
Office were ſerved upon Defendants, the Appearances having been 
entered by Plaintiff, and the Proceeding upon the Act of Parliament. 
It appeared that Plaintiff's Attorney finding his Miſtake waived his 
Judgments, ſtruck out the old, and gave new Rules to plead, and 
after they were expired, ſigned judgments again; and the Queſtion 
was, Whether he could do ſo without Leave of the Court. Per Cur*: 
It is only one Entry upon Record in each Cauſe, and the former 
Judgments appear by the Prothonotary's Book to be ſigned by 
Miſtake, and the latter are regular, Eyre for Plaintiff; Skinner for 
Neſendante | | 
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Bray againſt Booth. 


EFENDANT pleaded a Tender, but W no Money 
into Court; gave a Rule to reply, and for want of a Replica- 


| tion ſigned a Nen- pros. Plaintiff looked upon the Plea as a Nullity, 
the Money not being brought into Court, and ſigned Judgment af. 
ter the Non-pros obtained, bt? now moved to ſet aſide the Non-pris. 


Defendant moved to ſet aſide the Judgment, inſiſting that Plaintiff 
could not regularly ſign Judgment till the Non-pros was ſet aſide ; 
and of that Opinion was Sir George Cooke, but the two other Pro- 
thonotaries reported the Practice contrary; and the Court was of 
Opinion that the Nor-pros not being rightly obtained, Plaintiff might 
proceed in the ſame Manner as he might have done in caſe ſuch 
Non-pros was not ſigned ; and conſequently the Judgment -is regu- | 
lar, and muſt ſtand ; and the Non-pros being irregular muſt be ſet 
aſide. Ghyde for Defendant; 3 Wright for Plaintiff. 


Lane againſt Smith. Mich. 10 Geo. 2. 


\ F T ER Defendant had procured Time to plead by a Judge's 
: Order, pleading an iſſuable Plea, he pteaded a Tender as to 


Part, and Non aſſumpſit as to the Reſidue, Plaintiff looked upon the 
| Plea as a Nullity, and ſigned Judgment. It was urged that Plaintiff 
had taken the Plea out af the Office, which was an Acceptance of 


it; but per Cur”, the Plea is a Nullity, and Judgment is — 
Skinner for Defendant ; 5 4 for Plaintiff, | 


Whitehead a 1 Shaw. The ſame 8 Whitfield. 


A Judge's Summons for Time to plead was taken out and ſerved 
after the Rule for pleading expired, notwithſtanding which 
Plaintiff's Attorney ſigned Judgment, which was held to be regular, 
A Judge's Summons regularly obtained is a Stay of Proceedings till 
diſcharged, or other Order made thereupon; but it is an Abuſe 
upon the Judge to apply for his Summons after Rule to plead ex- 


| pired, when no Summons ought to be granted; and therefore this 


Summons unduly obtained is no Stay of Proceedings, Hrigbi for | 


. Bootle for Defendant. 
Leaves 
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Leaver againſt Witcher. Hil. 10 Geo. 2. 


\Laintiff having regularly ſigned Judgment, Defendant obtained 

a Rule to ſet it aſide on Payment of Coſts, pleading an iſſuable 
Plea, c. Defendant afterwards pleaded the Statute of Limitation, 
and Plaintiff moved to ſet the Plea aſide. A Rule was granted to 


new Cauſe, and made abſolute. The Court never give Leave to 


plead this Plea after a regular Judgment ſigned. Defendant muſt be 
bound to plead the General Iſſue, unleſs in Caſe of a fair and honeſt 


 _ Defence, where a Juſtification is abſolutely neceſſary. Hawkins and 


Il right for Plaintiff; Draper for Defendant. 


Rolt againſt Way. Eaſter 10 Geo. 2. 


Laintiff's Attorney ſent a Copy of the Iſſue to the Chambers of 
Defendant's Attorney in Cl:fford*s Inn, on a Friday, when De- 
fendant' s Attorney and his Clerk were in Southwark attending the 
 MarſhaPs Curt. The Porter of the Inn was left in the Chambers, 
to whom the Iſſue-Book was tendered, and the Money charged 
thereon demanded, and he not paying the ſame, Judgment was fign- 
ed, which was held regular, but was ſet aſide on Payment of Coſts, 
Oc. Attornies muſt leave proper Perſons at their Chambers to do 
- their Buſineſs in their A Sinner for Defendant; Comyns for 
Plaintiff. 


Fen, on the Demiſe of Sawell, againſt Jolly and others. 


In Ejeftment. Efendants appeared, pleaded and entered into the 
| common Rule by Conſent, but their Attorney 
neglecting to pay for the Iſſue- Book,; Judgment was ſigned againſt 
Den the Caſual Ejector. This Judgment was ſet aſide as irregular. 
Plaintiff might have ſigned Judgment againſt Defendants, who had 
appeared, for Non- payment of the Money for the Iſſue- Book, but 
not againſt the Caſual Ejector. Chatpie and Urlin for Defendant; 
Prime for Plaintiff. | 


Ottiwell 
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Ottiwell againſt D'Aeth. Trin. 10 & 11 Geo. 2. 


F T E R Rule to plead expired, Defendant obtained and ſerved 
A a Judge's Summons for Time to plead. Plaintiff's Attorney 
notwithſtanding the Summons, figned Judgment. Defendant moved 
to ſet aſide the Judgment, and on ſhewing Cauſe the Court held the 
Judgment to be regular. A Summons for Time after Rule to plead 
expired is not a Superſedeas or Stay of Proceedings. The Judge 
was impoſed upon, he would not have granted the Summons, had 
he known the Rule was out. "The Judgment is regular, but was 


ſet aſide on Payment of Coſts, pleading the General Iſſue, and taking 


ſhort Notice of 1 1 Price for 8 3 Belfield for Plaintiff, 


* 


Simpſon 3 Daffield, Adminiſtrator, on | Bond, 


Mich. 11 Geo. 2. 


Eclaration was A with Blanks, and Rule to plead given 
October 24. The 26th Blanks were filled up, and Defendant 
at the ſame Time demanded Oyer of the Bond. The 27th at Eight 
in the Evening Oyer was given, and Plea demanded, and 28th Judg- 
ment was ſigned, which was held irregular, and ſet aſide. Defen- 
dant ought to have the ſame Time to plcad after Oyer given as re- 
mained eld of the Rule to plead at the Time of Oper demand- 
ed. Agar for Nefennt, 3 Skinner for Plaintiff, 


Lovel againſt Dyer. 


Efendant before laſt Aſſizes obtained a Judge” s Order for Time 
to plead, pleading an ifluable Plea, and taking ſhort Notice of 
Trial, but did not plead to Iffuc, and for want thereof Plaintiff 


ſigned Judgment. Defendant moved to ſet aſide the Judgment, 
pleading to Iſſue, and paying Colts, and obtained a Rule to ſhew 
Cauſe, which was diſcharged, Flaintift having loſt the Benefit of laſt 


Aſſizes. Draper for Plaintiff; ap per for Defendant. | 


Craven 
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Craven again} H anley. 


HIS was an Action of Treſpaſs, whereto Defendant pleaded a 

bad Juſtification. Plaintift took Iſſue, and Defendant obtain- 
ed a Verdict. Plaintiff moved an Arreſt of Judgment, and the 
Court heard Counſel on both Sides ſeveral Times, and took Time 
to conſider, and in Eaſter Term laſt made a Rule to ſtay the Entry 
of Judgment on Defendant's Verdict, and that Plaintiff ſhould 
have Leave to ſign Judgment, the Treſpaſs being confeſſed by the 
Plea. Pending the Conſideration of the Court, Defendant died, and 
laſt Term Plaintiff obtained a Rule for Defendant's Executor to 
ſhew Cauſe why he ſhould not enter Judgment nunc pro tunc, which 
Rule was made abſolute. It was urged for Defendant's Executor, 
that Plaintiff hath delayed himſelf, He was to blame in joining an 
immaterial Iſſue; but per Cur”, the Party muſt not ſuffer by the 
Court's taking Time to conſider. Eyre for Plaintiff; Parker for 
Executor of Defendant. Haller againſt Delander, 7715. 1 G. i 
B. R. Taylor againſt Mathews, Hit, 2 Geo, in B, R, 


Browne againſt Godfrey. 


Efendant's Attriey took out a Summons from Mr. Juſtice 

Forteſcue for Time to plead in the Beginning of Trinity Va- 
cation laſt, and attended thereon. Plaintiff's Attorney did not at- 
tend, and before the Summons was renewed or diſcharged ſigned 
Judgment. Defendant's Attorney offered to plead iTuably, and take 
Notice of Trial Time enough for Plaintiff to have tried his Cauſe 
at laſt Aſſizes; but Plaintiff refuſed to accept the Plea, and inſiſted 
on his Judgment. Per Cur”: The Judgment ſigned without dif- 
charging the Summons is irregular, and mult be ſet aſide. Eyre for 
Defendant ; Parier for Plaintiff. 


Grimes again Cleaver, 


E LD per Cur”, that though Judgment be irregular, Defendant 
cannot move to ſet it aſide, unleſs the Motion be made two 
Days before the Day appointed for the Execution of the Writ of In- 


duiry 
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| quiry of Damages, (according to the Report of Weener Thom- 

fon, who quoted Smith againſt Jenks, Hil. 5. Geo. 2.) the Irregu- 
larity complained of being a Defect in the Notice of Declaration 
ſerved on Defendant, after Appearance entered by Plaintiff accord- 
ing to the Statute. 

If the Irregularity be in the Notice ſubſcribed to the Copy of Pro- 
ceſs, the Motion muſt be made before Judgment ſigned ; if in the 
Notice of Declaration, two Days before the Time n for the 
Execution of the Writ of . | 


Prudhoe againſi Armſtrong. Hil. 11 Geo. 2. 


Efendant prevailed to ſet aſide a regular 8 on Payment | 
of Coſts ; and preſſed to be let in to plead a Special Juſtifica- 


tion; but Plaintiff having been delayed an Aſſizes, the Court con- 


fined Defendant to RO the General Iſſue. 


Roundell againſt Powell. 


B OOTL E moved for 10 to enter Judgment upon an old War- 
rant of Attorney, on Afﬀidavit that Defendant, who reſided at 


Jamaica, was living and in good Health, and had been ſeen and con- 
verſed with there by the Perſon who made the Affidavit on 13th Sep- 
tember laſt, He ſailed from Jamaica very ſoon afterwards, and ar- 
rived at London I Sth January following. Motion was granted. 


Wallace againſt 9 


TILLINGF LE ET, Agent for Warrall, Plaintiff's Attor- 

ney, gave I/ilmot, Defendant's A gent, Time to plead; after 
which Worrall comes to Town himſelf, calls upon Wilmot for a Plea, 
and for want thereof ſigns Judgment before the Time given by 
Stilling fleet was expired. This Judgment was held irregular, and 
ſet aſide ; all Matters of this Sort are to be tranſacted by the Agents 
in Town, and not by Country Attornies. Bootle for Defendant; 
_- for Plaintiff, | | 


Stafford 
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Stafford againſt Little. 


HIS was an Action upon the Caſe on a Promiſſory Note, 

\ whereto Defendant pleaded Nil debet; Plaintiff looked on the 
Plea as a Nullity, and ſigned Judgment for want of a Plea; which 
the Court held to be regular. 


- 


Evans aqgainſt Tillam. . 


(Alias res ORar Tilar, Declaration left in the Office Janu- 
ary 23, and Rule to plead given; the 3oth Plaintiff entered Ap- 


pearance by Affidavit, and 31ſt ſigned Judgment. The Objection 


to the Regularity of the Judgment was, that no Indorſement was 
made on the Copy of the Declaration left in the Office, ſignifying 


that it was left conditionally, or de bene %%. Judgment ſet aſide 


without Coſts, 


Oſborne against Haddock. Faſter 11 Geo. 2. 


RA OTION made by Sinner againſt Judgment for Plaintiff 
upon the Iſſue of Nu! tie! Record, The Caſe was Plaintiff 


had miſtaken Commorancy in his Declaration: Defendant had plead- 


cd in Abatement, and annexed Affidavit of the Truth of his Plea. 
Plaintiff brought a new Action, and Defendant pleaded the former 
Action depending, upon which Plaintiff of his own Head, without 
Leave of the Court, entered a Mil capiat per breve. The Officers 
were aſked their Opinions, who all agreed it to be conſtant Practice, 
and the Court allowed it: But then another Queſtion aroſe, Whe- 
ther Plaintiff could have made ſuch an Entry in Caſe the firſt Plea 
had not been in Abatement. Borrett and Thomſon ſaid it was con— 
fined to Abatement ; but Cyke thought it might be in all Caſes, 
The Court faid it was impoſſible to be fo, and held it confined to 
Abatement, une , and Agar for Defendant 3 Draper for Plaintiff. 


> 


i The 


— ß 
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The King qgainſt Firebrace, Bart. and others, in De- 
ceit, for ſuffering a Common Recovery of Lands 
in Havering atte-bower Com' Eſſex, being Ancient 
Demeſne, whereof the King is now ſeiſed. Mich, 
Veo. 2. 


Efendants confeſs the Action, and the King's Attorney re- 
mits the Damages, and prays Judgment, as appears by the 
„ Record now read. Comyns moved ex parte Regis for Judgment, 
33 1 and the Court gave Judgment M/ Cauſa; and no Cauſe being 
„ ſhewn, Judgment was entered. The ſame Caſe Mich. 3 Geo. 2. The 
King againſt . 


Darlow againſt the late Duke of Wharton. Hil. 12. 
Geo. 2. 


OTION by Kar to enter Satisfaction on the Record of 
Judgment in Plaintiff's Name, nunc pro tunc, Plaintiff being 
dead, after executing a Warrant of Attorney to acknowledge Satis- 
| faction, and his Adminiſtrator become Lunatick, as appeared by the 
7 | Affidavit of a Phyſician, who attended her. The Court made a 
'Y Rule upon the late Duke's Truſtees to ſhew as which on Affi- 
davit of Service was made abſolute. | 
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The King againſt Willis. 


[ | Efendant was reported to have fully anſwered ſome of the In- 
terrogatories, and to be in Contempt as to others; and being 
brought into Court to receive Judgment, the Queſtion was, Whether 
all the Affidavits in a Cauſe, Lane againſt Jones, containing the 
whole Charge againſt Defendant, ought to be now read, or only fuch 
of them as relate to that Part of the Charge, which Defendant, on 
his Examination, hath not fully anſwered. The three Prothonota- 
ries reported, that Defendant being in Contempt, his Examination 
goes for nothing, and Affidavits a, the whole Charge were 
read. | 


Webb, 
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Webb, Adminiſtrator of Ruſſell, againff Spurrell. 
Eaſter 12 Geo. 2. 


Als was an Action of Debt on Judgment, and Nul tiel Re- 
1 cord pleaded. The Cafe was, Action between Ruſſel] againſt 
 Spurrell tried Trin. 10 Geo. 2. 1736, and final Judgment ſigned on 
the Po/tea that Vacation, viz. October 19, when the Poſtea was taken 
away by Plaintiff's Attorney, and not brought back to the Office to 
have the Judgment entered *till a few Days before the Motion. It 
appeared by Affidavit, that Ruſſell died in Augu/? 1739. And Draper 
for Defendant moved upon Stat. 18 Car. 2. cap. 8. to ſtay the Entry 
of Judgment, Plaintiff's Repreſentative being bound by the ſaid Sta- 
| tute to enter it within two Terms after Plaintiff's Death, and this 
Judgment is not entered yet. Rule obtained to ſhew Cauſe, Prime 
for Plaintiff urged, that the Fee to the Clerk of the Judgments for 
entering Judgment was paid at the Time of ſigning, and the Party 
may have the Entry made at any Time ; that the Judgment muſt be 
looked upon as actually entered from the Time of Signing. The 
Rule enlarged, Per Cur': This Practice may be of dangerous 


Conſequence. Purchaſers, &c, ſhould not be put to ſearch Protho- 7 


notaries Books for Minutes of Judgments ſigned, it ought to be ſuf- 
ficient for them to have Recourſe to the Record, Let a General 
Rule be drawn up, that after the firſt Day of next Term all Paſteas 
and Inquiſitions, whereon final Judgments are ſigned, be left with 
the Prothonotaries in order that the Judgments may be immediately 
entered. 


Turner againſt Williams. 


G by an Attorney of another Court, and Plain= 
tiff looking upon the Plea as a Nullity, ſign'd Judgment, 
which was held to be regular; and the Rule to ſhew Cauſe why the 
Judgment ſhould not be ſet aſide was Re Belfield for Plain- 
tiff; x as for Defendant, 
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Wentworth, Bart. agan/t H aſtler, V/idow. TAB; 1; 


Geo. 2: 


In NM afte. Laintiff gave a common Rule to plead, and at the Ex- 


piration thereof, without giving a peremptory Rule, 
ſigned Judgment. Deſendant moved to ſet the Judgment aſide, in- 
ſiſting that a peremptory Rule ought to have been given as in a Real 
An; and of this Opinion were the Court, "The Place waited, 
as well as Damages, being to be recovered in the Action by the Sta- 
tute of Glouc' cap. 5. In Mixed Actions a peremptory Rule is ne- 
ceſlary, as wer as in Real Actions (except Replevin) and the Judg- 


ment was ſct aſide without Coſts, Draper for Tenant j Skinner for 
Demandant. | | 


Cruſe again}? Williams, Adminiſtrator, Hil. 13 Geo. 2, 


Regular Judgment was ſet aſide upon Payment of Coſts, 
(Plaintiff not having been delayed of a Trial) and pleading 
Plene adminiſtravit, which (Defendant being an Adminiſtrator) 
was deemed as the General Iſſue. Hufſe fe 'y for Defendant 3 Beifield 


for Plaintiff 


Curd again Eaſtmead. 


In Banu AUSE tried at Sander Aſſizes, 17 30, in Kent, 
Oct. 27 ult. Defendant allowed a Writ of Fre 


and 8 Plaintiff's Attorney with Notice of the Allowance, Writ 
of Error returnable 15 Martini. Judgment not ſigned till after the 
Return, v:z. Dec. 26. and then Plaintiff takes Poſſeſſion. The Writ 


of Habere facias poſſeſſionem was held to be irregular, and was ſet 


| aſide, and Poſſeſſion ordered to be reſtored. Plaintiff's Attorney or- 


dered to pay Coſts, and by Conſent no Action to be brought; the 
Judgment being of Michaelmas Term is affected by the Writ of 
Error. Eyre for Plaintiff Agar for Defendant, | 


Webb 
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Webb again Spurrell. Trinity 13 & 14 Geo. 2. 


Laintiff recovered a Verdict, and after the Trial, and before 
P Final judgment ſigned, died inteſtate. Plaintiff's Admini- 
ſtrator cauſed Final Judgment to be ſigned 19th Ociober 1736, which | 
was within two Terms after the Verdict, but the Roll was not brought 
into the Office, nor entered upon Record; after the two Terms 
lapſed, Defendant left a Caveat with the Clerk of Eſſoigns, againſt 
receiving this Roll; and an Action of Debt being brought by Plain- 
tiff's Adminiſtrator on the Judgment, Draper for Defendant moved 
to ſtay the Entry of Judgment, the ſame not having been entered 
within two Terms, according to the Statute 17 Car. 2. cap. 8. and 
obtained a Rule to ſhew Cauſe ; which upon hearing Prime for the 
Plaintiff, was diſcharged, without Coſts on either Side. Per Cur” 2 
The Practice of not bringing Rolls into the Office within due Time 
is very inconvenient, and mult be remedied by a new General Rule. 
In this Caſe, the ſigning muſt be conſidered as the Entry; the Fee 
for entering the Final Judgment was paid to the Clerk of the Judg- 
ments at the Time it was ſigned; the Roll muſt be received and 
filed nunc pro tunc. | 


Wait, an Attorney, againf} Garth. 


Udgment was ſigned of Hilary Term 1733, wi by Omiſſion of 
Plaintiff's Agent, the Roll was not doquetted and carried 
into the Office till 29 June 1737; and the true Day of doquetting 
was marked upon the Doquet by the Clerk of the Eſſoigns. Miiner, 


| -  whopretended tobe a Purchaſor of Defendant's Eſtate for a valuable 


Conſideration, on 19 Far. 1736, without Notice of this Judgment, 
moved, and had a Rule for Plaintiff to ſhew Cauſe why the Doquet 
| ſhould not be ſet aſide as void by the Statute 4 & 5 I, & M. cap. 
20. Upon ſhewing Cauſe it appeared, that the Judgment was for a 
Debt bona fide, and that the Roll was accidentally miſlaid, and omitted 
to be carried in, the true Time of doquetting appeared to be plainly 
and fairly entered, without Fraud; and an Elegit upon this Judg- 
ment appeared to be executed in 1735; and that Milner had Notice 
thereof, who ſeemed, upon the Affidavits, to be a colourable Purchaſor 
to aſſiſt Defendant, Per Cur” : The true Time of doquetting not 
| 8 3 being 


262 Judgments. 


being concealed, and no Fraud appearing on the Part of the Plaintiff, 
We will not interpoſe; Milner may bring his Ejectment, and take 
what Advantage he can. It appeared that Milner had not made any 
Search for Judgments againſt Defendant till after his Purchaſe. The 
Rule was diſcharged. Prime and Bootle for Plaintiff ; Birch and 
Har for Milner, 

Note; Milner having vans his Ejectment helirs this Motion 
came on, the Cauſe was tried at York at the Summer Aſſizes 1740, 


before Mr. Juſtice Porter ; when Wait, who was in Poſſeſſion, ſet 


up the above Judgment, in Oppoſition to Miluer's Title; but Mil. 
ner proving, by the Clerk to the Clerk of the Eſſoigns, that the 
Judgment-Roll was not carried in to the Clerk of the Eſſoigns and 
doquetted till 29th June 1737, and the Purchaſe-Deeds being exe- 
cuted 18th & 19th January 1736, the Judge of Aſſizes determined, 


That the Judgment, by Reaſon of it's not being doquetted antece- 


dent to the Purchaſe-Deeds, was no Bar to Milner's Title: There- 


fore a Verdict was found for Plaintiff, 


Fowler againſt Whadcock. Eaſter 14 Geo. 2. 


" A Rule was obtained by Plaintiff to ſhew Cauſe why Judgment 

ſhould not be entered nunc pro tunc. The Cauſe was tried in 
London at the Sitting after Trinity Term 7 & 8 Geo. 2. Defend- 
ant filed a Bill in Chancery, and got an Injunction, which was diſ- 
ſolved 19th May 1740, and then Search was made among Higham 
the late Aſſociate's Papers, but the Po/tea could not be then found. 
21ſt June 1740 Defendant died. It appeared that the Bill in Chan- 
cery was brought in 1733, and the Anſwer did not come in till 
1738, and a further Anſwer not till 1739. Per Cur” : By the Sta- 
tute 17 Car. 2. cap. 8. Judgment may be entered within two Terms 
after the Verdict, and the Death of the Party between the Verdict 
and Judgment ſhall not be aſſigned for Error; but this Caſe is not 
within that Statute; and the Delay is purely the Plaintiff's, and not 
occaſioned by the Court. Let the Rule be diſcharged. Draper for 
Humphry Whadcack, Heir and Executor of Defendant; Bootle for 


Plaintiff, 


Gardner 
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Gardner against Goodall. 


Udgment was ſigned for Want of paying for the Iſſue- Book, and 
Defendant had a Rule to ſhew Cauſe why the Judgment ſhould 
not be ſet aſide. Upon ſhewing Cauſe it appeared, that Plaintiff had 
charged and demanded for the Iſſue- Book 65. 8 d. more than was 
due. The Court were clearly of Opinion, that the old Doctrine, 
that Defendants muſt pay whatever was demanded for Paper-Books, 
ouzht to be exploded; it is ſufficient if they are ready to pay what 
is due. Let the Judgment be ſet aſide, without Coſts, Defendant 
taking ſhort Notice of Trial for the third Sitting. Vin for De- 
| n ; Belficid for Plaintiff, 


Wagſtaffe again Long, an ae Mich. 15 


Geo. 2. 


Efendant, bound by a Judo! 8 8 to plead an iſſuable Plea, 
pleaded that PlaintiF was an Infant, and ought to ſue by 
Prechien Amy, and not by Attorney. Plaintiff looked upon this Plea 
as a Nullity, and ſigned Judgment. Hayward, for Defendant, moved 
to ſet the Judgment aſide. But the Court refuſed to make any Rule, 
being of Opinion that this is a Plea in Abatement, and conſequently 
null and void. The Judgment is regular, and Plaintiff was not 

obliged to apply to the Court to ſet aſide the Plea. An iſſuable Plea 

is a Plea i in chief, _ which Plaintiff may take 2 


Longman ggainſt Rogers. 


HIS was an Action of Debt on Bond. Defendant craved 
Oyer and a Copy of the Bond and Condition, and had the 
ſame, but without the Witnefles Names, or a Copy of an Agree- 
ment ſubſcribed to the Condition. Plaintiff ſigned Judgment for 
Want of a Plea, and Defendant moved to ſet the ſame aſide ; inſiſt- 
ing, that he was intitled to a more perfect Copy, with Witneſſes 
Names, &c. The Practice was reported to be, that Defendant was 
intitled to Oyer of no more than the Bond and Condition, and not 
the Witneſſes Names, &c. But per Cur? : That Practice is unrea- 
ſonable, and mult be altered. After a Prefert of a Deed, ic is con- 
8 4 | ſidered 
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ſidered as in Court, and it may be material for the Party's Defence 
to inſpect the ſame, and take a Copy of the Whole, with Witnefles 
Names, and all \lemorandums ſubſcribed or indorſed, which ke has 
a Right to. Anciently the Witneſſes were Parties to the Deed, and 
were incorporated with the Jury to try the Deed, Let the Judg- 
ment be ſet aſide, without Coſts, Let Defendant have a Compleat 
Oyer, and a Copy of the Deed and Witneſſes, Sc. and plead an 
iſſuable Plea, It was objected, that Milton, Defendant's Attorney, 
who ſigned the Notice of Motion, was a Priſoner in the Fleet, and 
conſequently the Notice, &c. void. But per Cur” : The late Act of 

Parliament diiqualifying Attornies whore Priſoners from practiſing, 
relates only to proſccuting, and not to defending Suits. *Dynne for 


Defendant ; Skinner for Plaintiff, 


Buckle agamft Lucas, Adminiſtrator, 


Udgment was "Ow as quickly as could be, and ſtrictly regular, 

but was ſet aſide on Payment of Coſts; and Defendant had Leave 
to plead two Bonds, and Plene adminiſtravit preter. Draper for De- 
tenant 3 ; Prime for Plaintiff. 


Hopkins againſt Knapp, an Attorney. 


HIS was an Action on the Caſe ſuper Aſtumptior”, and after 

Iſſue joined on Nul tie! Record, Plaintiff's Attorney delivered 

tie Book, and gave Defendant a Day to bring into Court the Re- 
cord by him ned: (vix. ) Monday next after eight Days of St. 
Martin ; and the Record not being brought in that Day, Plaintiff 

drew up a Rule for Judgment, unleſs Cauſe, on Wedneſday next, 
ſigned Judgment, and executed a Writ of Inquiry of Damages. De- 
fendant objected to the Judgment, that the Rule ſhould have been, 
unleſs Cauſe within four Days, and not for a ſhorter Time, Per 
Cur' + Where the Judgment is final, the Rule ſhould be, unleſs Cauſe 
within four Days, that Defendant may have that Time ro move in 
Arrcelt of Judgment; but where the Judgment is interlocutory, (as. 
in this Caſe) that Reaſon fails, and there is no Occaſion for a four 
Days Rulc ; becaute Detendant may move in Arreſt of Judgment 
after the Inquiry executed. Where the Proceeding is by Originz 5 
an 2. general Keturn Day is given io . in the Record, the De- 
tendant 
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fendant ought to be called to bring in the Record at the Riſing of 
the Court that Day ; and if he fail, the Rule for Judgment ſhould 
be, unleſs Cauſe on the Appearance Day of that general Return, and 
the Record may be brought in on that, or any intervening Day ; but 
here, where the Proceeding is by Bill againſt an Attorney, and the 
Day given to bring in the Record is a Day certain, the Record can- 
not bi brought in after that Day; but en that Day, at the Riſing of 
the Court, Defendant ought to be called to bring in the Record; and 
if he fail, the Court will appoint the Day to be inſerted in the Rule 
for Judgment Ni Cauſa. The Rule drawn up for Judgment M/ 
was held good, and the Objection to th Judgment over- ruled. 

Defendar.t objected to the Writ of Inquiry, that it was executed 
on leſs than fourteen Days Notice, though he lived above forty 
Miles from London; and this Objection being valid, the Inquiry, 
and Inquiſiton taken thereon, were ſet aſide, Defendant's being an 
Attorney, and ſuppoſed to be preſent in Court, makes no Difference, 
the Place of his actual Reſidence being at Abingdon, above forty Miles 
from London. Skinner for Defendant ; Baotle for Plaintiff, 


Smithſon againſt Broug zhton, an Attorney. Trinity 
16 Geo. 2. 


5 | Þ he an Attendance of the Attornies on both Sides 2d June, 

a Judge's Order was made, by Conſent, for nine Days Time 
to plead; on 12th June Defendant obtained and ſerved a Summons 
for further Time to plead ; and after ſuch Service, which was before 
Noon, Plaintiff's Agent ſigned Judgment; inſiſting, that the Sum- 
mons for further Time, taken out after the Expiration of the Time to 
plead given by the Order, was a Nullity. This Judgment may be 
ſtrictly regular; but it is quick Practice in Plaintiff's Agent. The 
Summons was ſerved before he could regularly ſign his Judgment, 
which he could not do till the Opening of the Prothonotary Office 
in the Afternoon of the 12th Zune, The Judgment was ordered 
to be ſet aſide, and Defendant to plead an iſſuable FRO and take 
Notice-of Trial within Term, 


Northern, 
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Northern, Adminiſtrator, against Oliver. 


N the 1ſt December 1741 Plaintiff's Inteſtate died, and on tile 
6th of ſame December Interlocutory Judgment was ſigned of 


the Michaclmas Term preceding; Defendant moved to ſet aſide the 


Judgment and the ſubſequent Proceeding by Sci. fa. thereupon, 


Upon ſhewing Cauſe, the Court were of Opinion, that the Roll 


having been filed before the Eſſoign Day of Hilary Term, the Judg- 
ment is good by Relation, though the Party was dead before the 
actual Signing, eſpecially as it is only Interlocutory, and no Day of 
ſigning is required to be ſet to it. Oades againſt J/odward, Salk, 
$7. And the Rule to ſhew Cauſe why the, Judgment, Sc. ſhould 
not be ſet aſide, was * TOY for Defendant ; D- aper for 


Plaintiff. 


Southerton, an Attorney, 3 Greenfield. Mich. 


16 Geo. 2. 


F TER a Judge's Order for two Days further Time to plead, 
Plaintiff, on the third Day before Noon, ſigned Judgment, ten 


| Days before the End of laſt Term. Defendant did not move then, nor 


till after Delay of Trial in Middleſex, and Writ of Inquiry executed, 
Per Cur The Judge's Order is an Enlargement of the Time to 
plead, and Judgment could not be regularly ſigned till the Third 
Day in the Afternoon : But in this Caſe, Defendant s Application 
comes too late. The Rule to ſhew Cauſe why the Judgment 
ſhould not be ſet aſide, was 3 Fri me for Plaintiff; Draper 


for Defendant. 


Broadbent againſt Wilks. 


ERDICT for Defendant on two Iſſues joined upon Not 
guilty, and a Juſtification. By the Special Plea the Treſpaſs 
was confeſſed ; Judgment was ordered to be entered for the Plain- 
tiff, notwithſtanding the Verdict, the Treſpals being confeſſed by 
the Special Plea, The true Method is, not to ſtay the Entry of 


** upon the Verdict by * but to enter the Verdict upon 
x Record, 
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Record, and then Judgment for the Plaintiff, non obfante Veredicſo. 
Prime and Agar for Plaintiff; Bootle for Defendant. 


Ford and Ford again// Odam. Faſter 16 Geo. 2. 


Efendant, an Infant, put in a Parol Demurrer, without any 
| Affi davit of the Infancy; Plaintiff looked upon it as a Nul- 

lity ; and ſigned Judgment. The Court held this to be no Plea, 
either in Bzr or Abatement, but properly a Demurrer ; and that an 
Affidavit is not requiſite, The Judgment was ſet aſide, Plaintiffs 
may reply Full Age, if they think fit, Draper for Defendant ; Bel- 
field for n, 


Gylbert again? Gylbert, in Debt on Bond; The Same 
againſt The Same, in Cale. 


Eclarations were delivered, and Pleas demanded, in the Coun- 

try; and Oyer and a Copy of the Bond demanded, and a Copy 
given there laſt Term; and Judgments being ſigned for Want of 
Pleas, Defendant moved and obtained a Rule to ſhew Cauſe, why 
the Proceedings ſhould not be ſet aſide; inſiſting, that the De- 
livery of the Declarations, Sc. in the Country were irregular, 
and ought to have been tranſacted in Town; but the Court held 
otherwiſe. It is ſettled, that Notice of Trial and of the Execu- 
tion of a Writ of Inquiry of Damages, may be given in the Coun- 
try. Every Thing that depends upon Practice may be varied, but 
not the Law. Defendant's Attorney accepted the Declarations, 
demanded Oyer of the Bond, and was contented with a Copy in the 
Country, The Rule was 2 Skinner for Defendant; 


Belfield for Plaintiff, 


Hall againſt Morſe. Trinity 16 & 17 Geo. 2. 


Efendant died 16th February, and Judgment ſigned the 21ſt; 
Plaintiff revived the Judgment by Sci. fa. againſt Defendant's 
Adminiſtrator, and after two Nichils returned, Execution was award- 
ed. The Court held, That all Judgments muſt be taken to be pro- 


nounced in Term-Time ; 3 and that ſigning 2 in the Vaca- 
tion 
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tion following, though after the Death of the Party, is good; and the 
Rule to ſhew Cauſe why the Judgment, &c. ſhould not be {ct aſide, 
was diſcharged. Belfield tor Plaintiff; Draper for Defendant's Ad- 
miniſtrator. Jarman againſt Smith, 6 Mod. Oates againſt IN ad. 
ward, Salt. 87. Northern againſt Oliver, Trin. 1742, in C. B. 
Fuller againſt Jocelyn. Duke of Norfelt's Caſe, Fariſlcy 39. Salk, 
401. | | 


The Duke of Leeds againſt Vevers, in Debt on Bond. 
Hil, 17 Geo. 2. 


Efendant was intitled to eight Days to plead, and within that 
Time, but aſter the four Days Rule expired, demanded Oyer 
of the Bond, Plaintiff infiſted, that the Demand after the Expira- 
tion of the Rule to plead, was void, and ſigned Judgment. The 
Court held, that a Demand of Oyer at any Time within cight Days, 
where by the Courſe of the Court Defendant is intitled to eight 
Days to plead, is good; and ſet aſide the Judgment. Bootle for De- 
fendant ; der 4 for Pint 


| Fawkes againſt Atkinſon. Mich. 17 Geo. 2, 


Efendant died 27th September 1743, on the 1ft of October then 

next Judgment was ſigned of the preceding Term, by Virtue 

of a Warrant of Attorney, and 27th ſame October a Fi. Fa. was 
executed. Defendant's Repreſentatives moved to ſet aſide the Judg- 
ment and Execution, but the Court made no Rule. "The Judgment 
is well ſigned of the preceding Term, according to the Courſe of 
the Court, and relates to the Eſſoign Day of that Term, the Day is 
material only with Reſpect to charging Lands, Sc. Prime for De- 


fendant. 
Dalrymple againſt Colli. 


Efendant, upon his Marriage, executed a Deed dated 20th Au- 
| gu/t 1743, with a Power therein contained to enter Judgment 
at Plaintiff's Suit for a certain Sum, but without mentioning Term 
or Time, or whether upon Bond or Mutuatus, or otherwiſe, This 
Dced was executed as a Security inter al. for Defendant's transferring 
2000/. South Sea Annuitics, upon T ruſt for his Wife, within ten Days; 

| and 
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and Defendant having failed, Plaintiff, after the End of eighteen 
Days, took out a Vi. fa. upon the Judgment, which was entered 23d 
Auguſt 1743, on a Mutuatus., The Objections were, that the Words 
of the Power were [I bind my/elf, &c.] and the Judgment could be 
properly entered on an Obligation only, not on a Mutuatus, and not 
till after the Condition broken, and conſequently not till this preſent 
Term. The Court thought, that as the Power was at large and un- 
confined, the Judgment was well entered on a Mutuatus of the pre- 
ceding Term, and the Ji. fa. not being taken out till after a Breach 
of the Condition was regular, and conſonant to the Intention of the 
Parties. The Rule to ſhew Cauſe why the Judgment and Fi. fa. 
ſhould not be ſet aſide was diſcharged. Had the Judgment been en- 
tered of the preceding Term upon the Bond, it would have been ab- 
| ſurd upon the Face of it, the Date of the Bond would have appear- 
ed; but as it is entered upon a Mutuatus, it is not irregular or erro- 
neous. Skinner, Prime, Mynne, and Bootle for Plaintiff; Milles and 
Draper for Defendant. | | 


Wetherall againſt Hawes. Trinity 18 & 19 Geo. 2. 


NN ſhewing Cauſe againſt a Rule to ſet aſide a Judgment, all 

the Objections were fully anſwered except one, which was an 
Irregularity in Service of the Proceſs ; and the Court held, that this 
Objection, according to the ſettled Practice, comes too late after 
Judgment, The Rule diſcharged, Bootle for Defendant; Prime 
for Plaintiff, 


he 


Baker againſt Barlow and his Wife, Executors. Mich. 


19 Geo. 2. 


 F' NEfendants pleaded three Pleas by Leave of the Court, on two 
of which Iſſues were joined; on the third, for Want of a Re- 
Joinder, Plaintiff ſigned Judgment quod recuperet, and took out Exe- 
tion. The Court held, that after Judgment on the third Plea, (which 
was Plene Adminiſtravit) the Iflues on the two other Pleas muſt be 
tried before Plaintiff can recover, If Defendant prevails on any of 
the Pleas, Plaintiff cannot recover, Rule abſolute to ſet aſide Judg- 
ment and Execution, with Coſts ; Defendants conſenting to bring 
no Action. Prime for Detendants ; Skinner for Plaintiff, | 
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Goodtitle againſt Notitle, on the Demiſe of Brymer 
and others, in Ejectment. Eaſter 19 Geo. 2. 
IHE Agent for the Tenants in Poſſeſſion entered their Appear- 


ance with the Filazer, entered into the common Rule, and 
ſent a Note to Plaintiff's Agent, That Defendants pleaded Not 


guilty. Plaintiff's Agent ſigned Judgment for Want of a Plea in 


Form. The Counſel for the Tenants ſubmitted to the Court, That 
according to Words of the Rule for Judgment againſt the Caſual 
Ejector, unleſs the Tenants appear, a new Declaration againſt the 


Tenants ſhould in Striftneſs have been delivered before a Plex in 


| Form could be required. Judgment ſet aſide, without Coſts. in- 
ner and Willes for Defendant 3 Prime and Bootle for Plaintiff, 


Savile againſt Wiltſhire. 


Efendant died 20th April, on the 21ſt April Application was 

made on Affidavit from Eſſex, ſworn 19th April, for Leave to 

enter Judgment on an old Warrant of Attorney; Rule made and 
Judgment ſigned the 21ſt April. Motion by Executors of Defend- 
ant to ſet aſide the Judgment. Defendant being dead before the 
Rule made and Judgment ſigned. Rule to ſhew Cauſe. If it had 
appeared to the Court that Defendant was dead, Leave had not been 
given to enter ſudgment, but Quad fieri non debuit factum valet. Here 
is no Impoſition on the Court. No Difference between a Warrant 
of Attorney under or above a Year old, fave that if under, Judgment 
may be entered without, if above, not without Leave of the Court. 
The Judgment when ſigned relates to the Eſſoign Day of the preſent 
or preceding Term. Caſes are uniform. The Court will adhere 
to Fictions and Relations when they tend to promote Juſtice, The 
old Practice is altered by Act of Parliament, as to Lands only, with 
Reſpect to the Time from which Judgments are to affect Purchaſors. 


Fuller againſt Focelin in B. R. Mich. 4 Geo. 2. Chauncy againſt 


Needham, Viner, Title Judgment, 17 Geo. 2. B. R. 


Maurice 
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Maurice againſt Engier. Mich. 20 Geo. 2. 


N 


E OAT EY OEIENTIECY SD. an 


Efendant obtained a Judge's Order for Time to plead, plead- 

ing an iſſuable Plea, rejoining gratis, and taking Notice of 
Trial within Term. Defendant pleaded accordingly, and Plaintiff 
replied ; and then Defendant, inſtead of rejoining, demurred, merely 
for Delay. Plaintiff not having Time to ſet down the Demurrer to 
be argued within Term, ſigned Judgment. Defendant moved to 
ſet aide the Judgment, and a Rule was made to ſhew Cauſe. Upon 
hearing Counſel on both Sides, the Court thought Defendant's Prac- 
tice a meer Trick, and diſcharged the Rule. By rejoining gratis is 
meant, rejoining without the common four Days Rule to rejoin. 


Bootle for Defendant; Draper for Plaintiff. 


Randle againſt Warr and others. Hilary 20 Geo. 2. 


T appearing to the Court, that Defendants ſet up a fair Deſence, 
which they could not have the Benefit of under the General 


Iſſue. The Judgment, which was regular, was ſet afide, on Pay- * 
ment of Coſts, and pleading an iſſuable Plea, without confining De- 5 
fendants to the General Iſſue; which, for the particular Reaſons 


offered in this Caſe would ſignify nothing. Vynne for Defendants; 
Sinner for Plaintiff, | 
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Swinley againſt Woodhouſe, Clerk, in Debt on Bond. 
Mich. 21 Geo. 2. 
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Efendant ſuperſeded the Exigent, which was returnable Tres 

Mich. Plaintiff delivered a Declaration, laying his Action 
in London, without Notice to plead indorſed, gave a Rule to plead, 
and for Want of a Plea within four Days, ſigned Judgment. De- 
fendant objected the Want of Notice to plead indorſed on the De- 
Claration, purſuant to General Rule Eaſter 3 Ges. 2. relating to all 
Proceſs returnable the firſt or ſecond Return of any Term. De- 
fendant alſo inſiſted, That as he lived above twenty Miles from Lon- 
don, he was intitled to eight Days Time to plead, by General Rule 
Mich. 3 Geo. 2. 
It was urged for the Plaintiff, That theſe Rules relate to Proceſs 
of 
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5 Judgments. 


of Capias, Fc. ad reſpondendum, and not to an Exigent. That alter 
a Defendant had ſtood out the common Proceſs of Capias, Alias and 
Pluries, and came not in till the Return of the Eaigent, he was al- 


ways, by the ancient Courſe of the Court, obliged to take a Declara- 


tion, and plead the fame Term, without Imparlance, or more Time 
to plead than given by the common Rule. Vide Praxis utrinfque 
Banca, Bancus Communis, fol. 8. That theſe Rules were intended to 
forward Plaintiffs in common Caſes, and not to delay them, where 
Defendants could not be brought into Court on the ordin»ry Pro- 
ceſs. The Words of the Rules being general, and extending to all 


Proceſs returnable the firſt or ſecond eben han Exception as 


to an Exigent, or any other particular Proceſs, the Court ordered 


the Judgment to be ſet aſide, mn Colts, Prime for Defend- 
ants ; Sinner for Plaintiffs. 


Chapman agarn/? Cattern, otherwiſe Catterns. 


FTER Judgment, and Notice of executing a Writ of Inquiry 


of Damages, Defendant in November moved to ſet aſide the 
Proceedings; objecting, that though the Act to prevent vexatious 
Arreſts expired 1it June laſt, Plaintiff, by Virtue of an Affidavit of 
Service of the Proceſs, ſworn before the Filazer's Deputy 19th Oc- 
loben laſt, had that Day entered an Appearance. That the Affidavit 
Was coram non Fudice, and the Appearance void. On ſhewing Cauſe 
by the Plaintiff, it appeared that the Writ was ſerved in laſt May, 
returnable of Eaſter Term; that on Service, Defendant paid Part 
of the Debt and Coſts, and Plaintiff gave him Time to pay the Re- 


fidue ; and did not renew the Proceedings till after that Time ex- 
pired, and Default made, Per Cur' The Application might have 


been made the firſt Day of the Term, it ſeems now to come too 
late. The Time was inlarged at Defendant's Requeſt, and now he 


would take Advantage of it. This looks like a Trick to evade Jut- 


tice. The Appearance may be looked on as entered at the Return 
of the Writ (as recorded) nunc pro tunc, the Affidavit is not taken 
before a Perſon having proper Authority, but it is very late to in- 
quire into that Matter now. Propoſal to pay the Reſidue of Debt 
and Coſts, including the Coſts of the Judgment, but not of the Mo- 
tions, agreed to by Defendant ; and thereupon Og ſtayed, 
Agar tor Defendant ; 3 Beovile for Plaintiff, 


Ruſſell 


— = „ 
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Ruſſell againſt Martin. 


Cry AS 3 15th Trinity, Plaintiff 3 for Defend- 

ant 15 Fuly, gave Notice of a Declaration, and for Want of 

a Plea ſigned Judgment, and 1cth November gave Notice of execut- 

ing a Writ of Inquiry. 18th November Defendant moved to ſet 

aſide the Proceedings, inſiſting, that the Appearance was a Nullity. 
The Court thought, that the Application ought to liave been made 

in the firſt Inſtance. By Conſent Judgment ſet aſide, without Coſts, 

Defendant to appear nus, pro tunc, plead an ifſuable Plea, and take 


Notice of Trial for the Sitting after Term. Sinner for Defendant ; 
Draper for Plaintiff. 


Wilcox againſt Sharpe, in Covenant. Mich. 22 Geo. 2. 


Efendant had pleaded three Pleas by Leave of the Court; 

Plaintiff afterwards got an Order to amend his Declaration, 

on Payment of Coſts, in the Taxation whereof the Coſts of the Pleas 

were not inſiſted on, or allowed, Plaintiff paid the Coſts taxed, 

gave a new Rule, and demanded a Plea; whereupon Defendant's At- 

| torney re- delivered the former Pleas, without ſecond Application to 

Counſel or the Court. Plaintiff ſigned Judgment for Want of new 

| Pleas, After an Amendment of a Declaration, Defendant has Li- 

berty to plead de novo, that is, may do ſo if he has Occaſion, or thinks 

proper, but he is not obliged to vary his firſt Defence. Rule abſolute 
to * aſide the 3 IWilles for Plaintiff; Bootle for Defendant, 


Hodges against Charts, Spinſter, Executrix. Eaſter 
22 Geo. 2. 


2 ſigned for Want of a Rej oinder. Time had been given 
by Plaintiff's to Defendant's Agent to rejoin till Mædneſlay; on 
Thurſday, three Days after Rule out, Summons for Time ſerved 
held to be no Stay of Proceedings. Judgment regular ſet aſide on 


Payment of Colts, and rejoining RE Skinner for Defend- 
ant; Prime for Plaintiff, 


T Cooke 
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Cooke 4 rain Dethick and another, in nenten. 
Eaſter 23 Geo. 2. 


HE Plaintiff . a Re. fa. lo. returnable in Mi chaclmas 
| laſt, and a Poxe returnable 8 Hilary laſt, whereon Defendants 
appeared, and Plaintiff delivered a Declaration 8th February laſt, in- 
titled of Michaelmas inſtead of Hilary Term; and for Want of a 
Plea ſigned Judgment, and executed a Writ of Inquiry of Damages 
laſt Vacation, upon two Notices thereof, directed to Defendant De— 
thick and the other Defendant reſpectively, and both left at the Houſe 
of Dethict. Defendant inſiſted, that he was intitled to an Impar- 
| lance; but that Queſtion was not entered into. The Court held 
the Declaration intitled of Michablmas Term to be null and void. 
Rule abſolute to ſet aſide the Judgment and Inquiry, Coſts to attend 

Event of Trial. Poole for Defendants ; Willes for Plaintiff, 


Turton againft Rifhton, Trinity 24 Geo. 2. 


N an Iſſue of Nul tie! Record joined in an Action of Debt on 
Judgment, wherein Plaintiff had declared for 95 J. adjudged to 

him for Damages, occaſioned by Non- performance of Promiſes and 
Undertakings, Sc. Plaintiff produced a Record of the Judgment to 
verify his Declaration, whereupon it was objected by Prime for De— 
fendant, that the Record produced contains a Recovery of 95 J. Part 
for Damages, and the Reſidue for Coſts, and the Record alledged is 
a Recovery for Damages only. But the Objection was eee 
and Judgment given for the Plaintiff. The Declaration is in the 
ſetiled conſtant Form of this Court, uſed in ſuch Declarations and 
in Writs of Scrre /acias to revive Judgments. After the Coſts in- 
£15 SM with and made Part of the Damages, the Concluſion of 


the Judgment is, Which ſaid Damages amount in the Whole to 


The Form of the King's Bench differs from that of this 


Court. The Precedents are e and joined to the Reaſon of 


th: Thing, muſt prevail, Brown's Modus intrundi l 57. Qicino 
Brevium 283. Bootle for Plaintiſf. | 


Dean 


Judgments. 275 
Dean againſt Unwin, one, &c. 


ORE Money was charged on the Ifſue-Book than due, viz, 
2 5. 4d. for a ſecond Copy of the Declaration, which was of 


the fame Term with the Iſſue; and Defendant refuſing to pay for 


the Iſſue, Plaintiff ſigned Judgment. The Court held it neceſlary 
that Defendant ſhould tender the Sum due, and for Want of fach 
Tender diſcharged the Rule to ſhew Cauſe why the Judgment aud 
dot be ſet aſide. Poole for Plaintiff; Hayward for Defendant. 


Oaldham and another avainſ! Lee, Trinity 24 & 2 5 
Geo. 2. | | 


Udgment ſigned for Non-payment of Money due for an Iſſue- 

Book, tendered at the Houſe of Defendant's Attorney twice, at 
proper Hours, though not left there, held to be regular, and Rule to 
ſhew Cauſe why the Judgment ſhould not be {et aſide diicharged, 
Prime for Plaintiff; Milles for Defendant, 


Bickerton againſt Lewis. 


FT ER an Appearance entered for Defendant by Plaintiff, ae- 
cording to the Statute, the Clerk of Defendant's Agent took 
the Declaration out of the Office, and the Clerk of Plaintiff's Agent 
had Notice thereof; and, as the Clerk of Defendant's Agent fre: 
undertook not to ſign Judgment without calling for a Rea not- 
withſtanding which,” Judgment was ſigned without ſuch Calling. 
The Clerk of Plaintiff's Agent denied the Undertaking. The Court 
thought the Judgment not fair, though regular ; and made the Rule 
abſolute for ſetting it aſide, on Payment of Coſts, and pleading the 
General Iſſue. Drater for Defendant ; Prime for Plaintiff. 
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Eames against Jew. Mich. 2 5 Geo. 2. 


Bjection, That no Plea was demanded in Writing. Anſwer, 
| That a Demand of a Plea was indorſed on the Dectaration 
delivered. Held. That fuch Indorſement is inſufficient. A Plea 
mult be demanded in Writing, after Dec.aration delivered, and 
Rule to plead given. Rule abſolute to ſet aſide the Judgment, with 
Colts. Wilies for Defendant ; Prime for Plaintiff, 


Hobbs agianſt Greene. Eaſter 25 Geo. 2. 


\HIS was an Action of Treſpaſs for breaking and entering 
Plaintiff's Houſe, and taking and carrying away divers Quan- 

tities of China Ware, Earthen Ware and Linen, without ſetting 
forth the Particulars. Defendant ſuffered Judgment by Default; 
and after a Writ of Inquiry executed, and one Penny Damages 


found, Defendant moved in Arreſt of Judgment, and obtained a Rule 


to ſhew Cauſe ; objecting, and though the Writ be ſhort, the Count 
ſhould explain the Particulars of the Goods. Playter's Caſe 5 Cike 


34. Piſces ſuos cepit, held to be uncertain, neither Number nor 


Kind being mentioned. Elphick againſt Acton, 1 Vent. 114. in ro- 
ver de diverſis Veſtiment', bad for Uncertainty. 1 Vent. 272, 329. 


1 III. 383. A. Doc. Placitand. 85, 86, 87. On ſhewing Cauſe it 


was anſwered, on the Part of Plaintiff, that in Treſpaſs or Trover 
there ſeems to be no Occaſion for great Certainty, becauſe Damages 
are to be given only for what is proved, as in an Indebitat. Aſumpſit, 
and this Recovery may be pleaded in Bar to a new Action. Bourn 


and IWife againſt Matair, in Replevin, in B. R. Lord Hardwick? 
Ch. Juſt. Hartford againſt Jones, 2 Salk. 654. Harriſm againſt 


Botomley, Trin. 2 Ges. 1. Kempton againſt Lampſter, Trin. 1 Geo. I. 
Rast. Sog. 1 Keble 184. 1 Ld. Raymond 588, Sc. Rule dif- 


charged. Prime for Defendant ; Poole for Plaintiff. 


White- 


Judgments, 257 


Whitehead, Adminiſtrator of Reveley, againſt Gale, 


Bail for Stewart, Trin. 25 & 26 Geo, 2. 


ULE made abſolute to ſet aſide the final Judgment againſt 
Defendant Stewart, and all the ſubſequent Proceedings there- 

on againſt him and his Bail. Thrce Objections were made in 
Points of Irregularity ; the firſt to the Judgment, That it was not 
ſigned till about two Months after the Death of Reveley the original 


Plaintiff; he died (as was admitted) in September 1747, and the 


Judgment was figned in November following. i he ſ{:cond, to the 
Revival of the Judgment per I/hitehead the Adminiſtrator, which 
was by one Scire facias only, returned Nichil habet, (no new Perſon 
being called in on Defendant's Part.) The third, to the Award of 
Execution, not doquetted till after Defendant had appeared to the 
Sci. fa. which was returnable Oaabis Purificationis 1748. 

The Court did not think it neceſſary to give any Opinion as to 
the ſecond and third Objections, but as to the firſt, they held it to 
be good, The Law abominates Circuity and Expence ; though the 
Judgment be erroneous in Point of Fact, yet it may alſo be deemed 
irregular, where the Application to ſet it aſide is recent, the Bail 
ought not to be put to an Audita Querela. The Judgment is a Nul- 
lty. Plaintiff, at the Time when it was given, could not cone to 


demand it, and his Warrant of Attorney was extinct, Prime for 


Defendant ; MWilles and Pozle for Plaintiff, 


Machin agam/} Delaval, Eſquire. 


OTION to ſet aſide Judgment, Sc. entered by Warrant of | 


Attorney, which Warrant Defendant inſiſted was void, as 
being given in Purſuance of an Uſurious Contract, which is not 
pleadable to a Scire facias on the Judgment. Plaintiff's Counſel 
| obſerved, that the pretended Uſury is ſubſequent to the Judgment; 

and that Ulury for Continuance does not avoid the firit Security, 
though a Penalty of treble the Value is given by Action, Sc. The 
Court directed an Iſſue to try the Sone e Fact, as to the Uiury, 
Iles and Draper tor Defendant; Prime and Pole for Plaintiff, 
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Wood againft Dodgſon. Trinity 26 & 27 Geo. 2. 


ULE to ſhew Cauſe why Judgment ſhould not be ſet aſide, 
| diſcharged. The Objections were, that Defendant had never 
b-en ſerved with Copy Proceſs, or Notice of Declaration. The An- 
fwcr was, that Copy of the Proceſs had been tendered to Defendant 
at his Houſe, who refuſing to accept the ſame, it was left there; and 
that within 16 Days after ſuch Service of Proceſs, Notice of Decla— 
ration was left under the Door of ſaid Houſe, which was then empty 
and ſhut up. The Court thought the ſhutting up of the Houſe 4 
Trick of Defendant's to avoid Proceſs, Sc. By the General Rule 
1 Ges. 2. Notice of Declaration is to be left at Defendant's laſt 
Place of Abode, Peole for Defendant ; Milſan for Plaintiff, 


Bulling again Rogers. Mich. 27 Geo. 2. 


Efendant had moved in Arreſt of Judgment, and obtained the 
common Rule, which is, That the Entry of Judgment be 
ſtayed till me Court be moved on Behalf of the Plaintiff, and ſhall 
otherwiſe order; of which Motion Deſendant is to have Notice. 
Draper, tor Plaintiff, admitted the Objection made in Point of 
Law, and prayed that an Entry be made on the Roll as the Adjudi- 
cation of the Court, That the Fudgment be arreſted, which was or- 
dered. The Rule leaves the Action pending pleadable in Bar to a 
new Action ; till the Entry prayed be made, Plaintiff cannot bring a 
Writ of Error, or maintain a new Action. Poole for Defendant, 


arnard one, Cc. againſt Irwin. Trin. 28 Geo. 2. 


Ttachment of Privilege returnable Thurſday next after 15 Hil, 
a Copy whereof was ſerved on Defendant before the Return, 
and on the Return Day (30 Fanuary) a Declaration was left in the 
Ofice de zene cſſe, and Notice to plead ſerved on Defendant ; De- 
fendant by the Statute having eight Days to appear after the Return 
of the Writ (7. e. excluſive of the Return Day) ſtayed till 7 February 
his lat Day for appcaring, and then entered his Appearance, and 
plcadeg a Tender after his Lime for Pleading given by faid Notice, 

, | | g but 
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pat before the Rule to plead expired; Plaintiff looked upon this 
Plea as a Nullity, becauſe pleaded after the Time for Pleading ex- 
pired, and after the Rule to plead was out, and ſigned Judgment. 
Defendant inſiſted that this Plea ought to be received any Time be- 
fore his Time for appearing expired, or any Time before Plaintiff 
was entitled to ſign Judgment for want of a Plea. Interlocutory 
Judgment ſet aſide, Coſts to attend the Event of the Cauſe. Prime 
for Defendant ; Willes for Plaintiff. 


Money, Goods, &c. brought into Court. 


Anonymous. Mich. 6 Geo 2. 


ER Cur : Money may be paid into Court upon the common 


Rule after Rule to plead is out, at any Time before Plea 
pleaded, 


 Knapton oganf Des 


-O TION was made upon an Affidavit that Defendant was 
dead; that 107. formerly paid into Court upon the com- 
mon Rule, might be paid out to his Executors. Denied per Cur”, 


Bryan, Executor, againſ Holloway: Hil. 6 Geo. 2. 


"PON the common Motion to bring Principal Intereſt and 


Coſts into Court, and refer to Prothonotary, the Court re- 


fuſed to grant the Rule, Plaintiff being an Executor; but faid, Plain- 
tiff might be willing to accept the Debt and Colts, and therefore 
they would grant a Rule to ſhew Cauſe. 


174 Dixon 


EY k 


—_— | Money,. Ke. 


Dixon again/? Allen. Trin. 7 & 8 Geo. 2. 


Efendant moved to pay 34. into Court in Debt for Rent, and 
plead Nil debet. Per Cur” Be it ſo, it is common Practice. 
Hawkins. | 


* 


Satterthwaite, and his Wife Adminiſtratrix, againſt 
Watford. Hil. 8 Geo. 2. | 


AY INNER moved to diſcharge a Rule to pay Money into Court, 
| which was drawn up in common Form, without diſtinguiſhiag 
that Plaintifis ſued as Adminiſtrators ; and the Motion was granted. 


Savage agamm/} Francklyn. 


* Money into Court upon the common Rule 
(Plaintiff refuſing to accept the ſame) and pleaded the Gene- 
ral Iſſue. Plaintiff joined and delivered the Iſſue Book, with Notice 
of Trial: Plaintiff did not proceed farther, but moved to have tlie 


' Money out of Court, with Coſts ta the Time of bringing the Mo- 


ney into Court, which was ordered upon Plaintiff's Payment of 
Coſts to Defendant ſubſequent to the Time of bringing the Moncy 
into Court. | 5 1 


Anonymous. 


ONE V was paid into Court by Defendant upon the com- 

mon Rule: Plaintiff proceeded to Trial, and recovered a 

ſmaller Sum than that paid into Court. Moved in the Treaſury, that 

Defendant might have the Money out of Court towards his Colts, 
and ordered, upon hearing the Attornies on both Sides, 


Crockay 


TCC 
by 4 
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Crockay againſt Martin. Eaſter 9 Geo. 2. 


Sum of Money having been paid into Court by Defendant. 


upon the common Rule; and Plaintiff dying before Trial, 
Defendant moved to have the Money paid back to him; but the 


Court were of Opinion that the Money being paid into Court for 
' Plaintiff's Uſe, ought not to be paid back to Nefendant, Vide Knap- 
ton againſt Drew. Mich. 6 Geo. 2. The Court have not yet gone 
ſo far as to order Payment to Plaintift's Executor, but it ſeems rea- 


ſonable if the Executor be willing to accept the Money paid into 
Court; and after Trial it is plain Executor is intitled to the Money 
paid into Court, though a ſmaller Sum be recovered ; had Plaintiff 
lived, and refuſed to accept the Sum paid into Court, and heen 
nonſuited upon the Trial, yet Defendant could not have the Money 


back out of Court, Plaintiff being intitled thereto in all Events, as 


determined in Lane and Miltinſon in the Treaſury, Mich. 1 Gesa. 2. 


Cooke againſt Holgate. Trin. 10 6. % 


In Trover. TD RAP ER moved for Defendant to bring the Goods 


ſpecified in the Declaration into Court; but the 


Goods being ponderous the Motion was denied. Per Cur* : Let 
the Plaintiff ſhew Cauſe why he ſhould not conſent to accept the 
Goods and Coſts, 


Straphon againſt Thompſon. Hil. 11 Geo. 2. 
Rule to pay 17. 115. 6d. into Court was diſcharged, the 


Money not having been paid in till after Plea pleaded. Skinner 
for Plaintiff; Eyre for Defendant, 


Burgeſs againſt Pallamounter. Mich. I2 Gia 2. 


BELFIELD moved to ſet aſide regular Judgment on Pay- 


ment of Coſts, pleading General Iſſue, Sc. and aſked for 
Leave to pay Money into Court on the common Rule, Denied. 
Per 
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Per Cur - Money cannot be ſo brought in after regular Judg- 

ment. | . 7 
White againf Daman. 

In Debt R UL E to ſhew Cauſe why Defendant mould not 


Rent. bring Money into Court upon the common Rule, 


and plead N. / debet made abſolute, Belfield for Plaintiff; Draper for 


Defendant. The ſame Caſe Dixon againſt Allen, Trin. 7 & 8 Geo, 2 


Nee; The Practice is the ſame in Covenant for Non- payment of 
Davies again/t- Manſell, Bart. Hill. 13 Geo. 2. 


EFENDAN T paid Money into Court upon the common 
Rule, which Plaintiff refuſed to accept, and delivered an Iſſue 


with Notice of Trial. Plaintiff afterwards declined proceeding 


to Trial, and moved that he might have the Money with Coſts to 


the Time of the Rule for Payment into Court, conſenting to allow 


Defendant: ſubſequent Coſts, and obtained a Rule to e Cauſe, 
which was made abſolute on bearing Counſel on both Sides. Prime 
for Plaintiff; Hzyward for ann Vide Savage t Frank. 


lin, Hil. 8 Geo. 2. 


Swan again Freeman. 


the common Rule, which Plaintiff refuſed to accept, and join- 


D. FEN D ANT laſt Term paid 21. 125. into Court upon 
ed Iſſue. This Term Defendant applies to increaſe the Sum, and 


: obtains a Rule to ſhew Cauſe why tie Common Rule not be altered, 


and the Sum made 71. 125. inftead of 24. 12s. The Rule to ſhew 
Caufe was diſcharged. It is a Subterfuge to try if Plaintiff will ac- 
cept a ſmaller Sum than due, and if not, to pay more Money into 
Court, which cannot be done after Iſſue joined. Bootle for Plaintiff; 


ar for Defendant, 


Scarrall 


Money, &c. „„ nl 


Scarrall againſt Horton. Mich. 14 Geo. 2. 


EFENDANT paid Money into Court upon the Common 


| Rule, which Plaintiff accepted, and after the Cofts taxed 
and demanded, moved for an Attachment againſt Defendant for 
Non-payment. The Court refuſed the Rule; becauſe, as the 
Words of the Common Rule ſtand at preſent, Defendant is not 
ordered to pay the Coſts ; but granted a Rule upon Defendant to 
ſhew Cauſe why he ſhould not pay Coſts ; and declared, that the 


F orm of the Common Rule ſhould be altered, and made * 


upon Defendants to pay Coſts. Agar for Plaintiff, 


N. B. A new Form hath been ſince ſettled accordingly, 


Peirce againſt Sanders. Eaſter 14 Geo. 2. 


HIS was an Action of Debt upon a Bill penal for 21, 25. 

and in the Declaration a Count was added on a Mutuatus. 
Defendant took a Rule from Secondary Paramor, as a Rule of 
Courſe, to pay 21. 2 5. into Court, and pleaded Salvit ad diem to 
the Bill penal, and Nil debet to the Mutuatus. Plaintiff refuſed to 
accept the 2 J. 25. went on to Trial, and recovered 21. 25s. and 
no more, Whereupon he applied to the Court to ſet aſide the Rule 
fer Payment of Money into Court; and a Rule to ſhew Cauſe was 
granted, which, on ſhewing Cauſe, was diſcharged. Per Cur': The 
Rule to bring Money into Court, in this Caſe, 3 is not ſupported 
by any Precedent, and is certainly wrong; but Plaintiff ſhould have 


applied ſooner ; after a Verdict in Defendant's Favour he comes too 


late, Huſſey for Plaintiff; Draper for Defendant. 


Fuller again Swan. Eaſter 14 Geo. 2. 


FTER the Plaintiff's Death, a Motion was made that his 


Executor might pay Defendant a Sum of Money, which 
the Prothonotary had reported to have been levied by Plaintiff 
more than was due, and a Rule granted to ſkew Cauſe ; but was 

after- 


7 
3 
OY 
Woes 

* BY 
25 
7 
. 
9. 
Fe 
£ £ 
#+ 


r eee 
* - A. tian Le 


f 


A 
a *. 
1 
2 A 
r 
a 1 
L 75 
1 
1 
1 
= 
* - i 
"= 
1] 
1 
"Is 
-, 2560 
. i 
Ca 
A 
WT 
#7 
* 


* io 4 
- — © Ts 


> 
+ 


+ 388 


as / Money, &c. 


afterwards diſcharged. Draper for the Executors; alles for 
Defendant. 


Royden again Batty, in Trover. Mich. 15 Geo. 2, 
EFENDAN T obtained a Rule for Plaintiff to ſhew Cauſe 


why, on Defendant's bringing four new wrought Dimothy 
Bed-Curtains, Vallance and Baſes, being the Goode ſpecified in 
the Declaration, into Court, and Payment of Coſts, Proceedings 


| ſhould not be ſtayed; it appeared on the Part of the Plaintiff, that 


the Curtains had been cut, altered and ſcowred, and thereby leſſen- 
ed in Value. Per Cur' : Theſe Sort of Rules are diſcretionary ; and 


in this Caſe it is not reaſonable to oblige Plaintiff to take his 
Goods again, altered as they appear to be, Let the Rule be dif. 


charged. Prime for Defendant ; Willes for Plaintiff, 


Walnouth again/? Houghton. Hilary 15 Geo. 2. 


HIS was an Action of Covenant, in which a Breach was 
aſfigned in a Sum certain (11) for not dreſſing Corn. 


ar, for Defendant, moved to bring 111. into Court upon the 
Common Rule; to which Draper for Plaintiff conſented, admitting 


that this Breach is aſſigned with equal Certainty as for Non-pay- 
ment of Rent, 


Fiſher ggainſi Kitchingman. Eaſter 16 Geo. 2, 


UDGMEN T was arreſted, and conſequently no Coſts were 
to be paid on either Side, The Court ordered 20/, brought 
into Court by Defendant, to be paid out to Plaintiff, Skinner and 


Boctle for Plaintiff; Agar for Defendant, 


Vane againſt Mechell. Hilary 17 Geo. 2. 


ONEY was paid into Court upon the 8 Rule, 
which Plaintiff refuſed to accept, and delivered an iſtuc; 


but afterwards changes his Mind, and applied to the Court tor 
x Leave 
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Leave to take the Money aut of Court, with Coſts to the Time 


of bringing it in; which was ordered, upon Payment of ſubſe- 


quent Coſts to Defendant. Skinner for Plaintiff ; Urlin for De- 
fendant. | 


Atkins againſt Taylor. Hilary 18 Geo. 2. 


'C TION of Debt brought on a Bond, conditioned for a 
1 Bailif's Good Behaviour, & inter alia, for his paying 


Money collected for the Sheriff's Uſe. Defendant obtained a Rule 
to ſhew Cauſe why he ſhould not have Leave to bring Money into 
Court on the Common Rule, as to the Sums collected, and to 


plead Performance as to the Reſt of the Condition, The Rule was 
diſcharged, as contrary to the Courſe of the Court. Prime for De- 


fendant ; Skinner for Plaintiff, 


Yeoman againſt Roſs. Eaſter 19/Geo. 3. 


A Rule to pay Money into Court in an Action of Debt for the 
| Penalty of a Charter-Party, diſcharged, as contrary to the 


Courſe of the Court. Vide Atkins againſt Taylor, Hil. 18 Ges. 2. 


IVilles for Plaintiff ; Eyre for Defendant, 


Tidmaſh again/# Smith, in Covenant. Trinity 21 
Geo. 2. | 
FTER a regular Judgment ſet aſide on the uſual Terms of 


pleading the General Iſſue, Sc. Defendant applied for Leave 
to bring Money into Court on the Common Rule; denied, and 


Rule to ſhew Cauſe diſcharged. After a regular Judgment, the 
Court never give Leave to bring in Money which comes in lieu of 2 


Tender, Draper for Defendant ; Agar for Plaintiff, 
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Hellier againſt Hallett, Widow, Adminiſtratrix, in 
Caſe, nine Counts. Trinity 21 & 22 Geo. 2. 


UL E made ablolute, giving Defendant Leave to pay 5/. 55, 

into Court on the Common Rule, with Reſpect to the 7th 
and 8th Counts; and as to the Reſt, to plead the General Iſſue, the 
Statute of Limitation, and a Set-off, This is ſimilar to Covenant 
for Non- payment of Rent, where other Breaches are alſo aſſigned. If 
Plaintiff takes the Money out of Court, he muſt have Colts of the 
Whole to that Time. Fawcett againſt Rowles, Mich. 21 Geo. 2. 
The Court will not give Defendant Leave to pay Money into 
Court, and plead as to ſome of the Counts, and demur to, the Reſt, 
Fames againſt Heſey, Mich. 2 Geo. 2. in Sir George Cvole's printed 
Caſes of Practice. Prime for Plaintiff; Draper for Defendant. 


Green, Executor, againſt Beaton, i in Covenant. Mich, 
22 Geo. 2. 


REACH aſſigned for Non-payment of Rent. Defendant 
had obtained the Common Rule to pay 79/. 15. into Court, 
and afterwards moved to add 11. 45. But it appearing that De- 
fendant had pleaded, and that no Money was yet brought into Court, 
the Rule was diſcharged. Draper for Defendant; Agar for Plaintiff. 


Wright against Benington. Hilary 22 Geo. 2. 


N Debt for Penalty of a Bond, conditioned for Performance of 
Covenants i in an Indenture of Leaſe; Breach aſſigned for Non- 
payment of 10 J. for Half a Year's Rent. Motion to bring 100% 
into Court on the Common Rule, denied. This has never been 
done in Debt, though in Covenant it may. By the 8 Y. 3. 
the Judgment in Covenant is to ſtand, and Sci. fa. may be ſued 
out for ſubſequent Breaches ; but that Statute does not extend to 
this Caſe. In Debt on Bond for Payment of Money by Inſtal- 
ments, Money cannot be brought in on the Common Rule. 
Zaſier 19 Geo. 2. Yeoman ag: ainſt Roſs and others, in Debt for the 
Penalty 


Money, c. 287 


penalty of a Charter-Party, a Motion to bring Money into Court 
denied. On ſuffering Plaintiff to enter Judgment, and Payment 


of 10 J. and Coſts, Proceedings ſtayed. Agar for Defendant; Poole 


for Plaintiff. 


Auſtin againſt Roſs, Executor. Hil. 23 Geo. 2. 


ULE abſolute, giving Defendant Leave to bring Money into 


Court on the Terms of the Common Rule, and plead Plene 
Adminiſtravit, as well as the General Iſſue to the Whole. Draper 
tor Defendant ; JYynne for Plaintiſf. 

Bate, Aſſignce, againſt Crane, in Covenant. Eaſter 
24 Gon: 2, | | 


| 13 WO Breach es were aſſigned, one for N Ton-paz 'ment of Rent, 


the other for not uſing the Land in a Courſe of Good Huſ- 
bandry. Defendant laſt Term paid Money into Court on the Com- 
mon Ru e, as to the firſt Breach, which Plaintiff then refuſing to ac- 
cept, delivered an Iſſue with Notice of Trial for laſt Aſſizes, and 


afterwards countermanded ſuch Notice. Defendant this Term 


ſerved the Common Rule to enter the Iflue on Record ; whereupon 
Plaintiff applied to the Court, and had Leave to take the Money out 
of Court, with Coſts to the Time of bringing it in, he firſt paying 
ſubſequent Coſts to Defendant out of the Money in Court, if ſuffi- 
cient, and if not, Plaintiff to make good the Deficiency, and there- 
upon Proceedings to ſtay. Prime for Plaintiff ; Bootle for Defendant. 


Emes, VERS, e againſt Jon Huary 25 


Geo. 2. 


HIS was an Action on the Caſe, on feveral Undertakings 
and Promiſes, the laſt Count for Money received for Plain- 
tiff's Uſe as Executrix. Defendant moved, and obtained a Rule 
to ſhew Cauſe why he ſhould not have Leave to pay Money into 


Court on the Common Rule, as to the laſt Count, and why, if 
Plaintiff ſhall not recover more Money than the Sum paid into 


Court on that Count, and ſhall not recoyer any. Thing on the other 


> | | Counts, 
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Counts, why ſhe ſhould not pay Defendant's Cofts ; it appearing 
that Plaintiff might, as to the fourth Count, have brought the Action 
in her own Right. On ſhewing Cauſe, a Rule was entered into by 
Conſent, That Plaintiff do accept the Money offered, as to the laſt 
Count, with Colts hitherto as to it; and that the laſt Count be ſtruck 
out of the Declaration. I/illes for Defendant ; Poole for Plaintiff, 


Rogers Aſſignee againſt Stanford Aſſignee, in Cove- 
nant broken. Eaſt. 27 Geo. 2. 


0 LE to bring Money into Court upon the W atom: d 
for Non payment of Rent made laſt Trinity Term; Plaintiff 
afterwards died (viz. in Fuly laſt) before any Thing further done, 
Poole moved on the Part of Elizabeth the Wife of Armſtead Parker 
Eſquire, Plaintiff's Executrix, for Leave to take the Money out 
of Court, with Coſts to the Time it was paid in, which Plaintiff 
in his Life Time was intitled to. Draper for Defendant oppofed 
the Motion; he objected not to the Money's being paid out of 
Court to plaintiffs Executrix, but to Payment of Coſts; inſiſting 
that the Action was abated by Plaintiff's Death (as it certainly 


was); but when it came to be conſidered, That if the Executrix 


took nothing by this Motion, ſhe and her Huſband would bring 2 
new Action for the ſame Thing; and then Defendant muſt W to 
have the Money now in Court transferred to a Payment the new Ac- 
tion, and muſt ſubmit to pay Coſts therein; Defendant's Counſel 
waived his ObjeQion, and a Rule was made by Conſent, That the 
Money be paid out of Court to Plaintiff's Executrix with ſuch Coſts 
as Plaintiff would have been intitled to, if he had accepted the Money 
at firſt ; and that no Action ſhould be brought by the Executrix for 
the ſame Cauſe for which the former Action was brought by the 


Teſtator. 


Moſs Adminiſtrator 1 1 Trin. 27 & 28 
Geo. 2. 


C TION on Bond to a Truſtee, to ſecure an a by 
Inſtalments to Defendant's Wife. Rule abſolute to ſtay Pro- 


ceedings on Payment of 31. (the only Inſtalment due) and Coſts. 


Prime for Deſendant; Willes for Plaintiff, 
Davy 


Money, &c. 289 


Davey Baronet againſt Martyn Aſſignee, &c. in Cove- 


nant broken. Hail. 28 Geo. 2. 


Efendant obtained a Rule for Plaintiff to ſhew Cauſe, why he 
ſhould not have Leave to bring into Court, on the common 

Rule, 40s. in lieu of each Heriot demanded by Plaintiff ; but on 
ſhewing Cauſe the Covenant appeared to be, to render to Plaintiff 
the beſt live Beaſt for a Heriot, or pay him 4s. in lieu thereof, at 
Plaintiff's Election. Rule diſcharged, Prime for Defendant; 


Draper for Plaintiff, 


Wright Executor againſl Swayne, Eſquire, in Debt on 
- > "Boas, 


PON the common Motion by Defendant to bring Principal, 
Intereſt and Coſts into Court, purſuant to the Statute ; It 
was objected by Plaintiff's Counſel, that Plaiatiff being an Executor, 
this Caſe is not within the Statute, Bryan Executor againſt Hollo- 
way, Hil. 6 Geo. 2. was quoted to ſhew that ſuch a Notion was once 


entertained, But per Cur': The Words of the Statute are general, 


and extend to all Actions on Bond, brought by Executors as well 


as Other Perſons. Rule abſolute to bring Principal, Intereſt and 
_ Colts into Court, and thereupon Proceedings to be ſtayed, Milles 


for Defendant ; Prime for Plaintif, | 


Phillips against Barker. Hil. 29 Geo. 2. 


ULE abſolute for Leave to withdraw Plea of General Iſſue, 

on Payment of Coſts, pay 21. 25. into Court on common 
Rule, and plead the ſame Plea again ; Defendant taking Notice of 
Trial for the Sitting after Term in Middlx. No Delay has been 
occaſioned to Plaintiff by Defendant's omitting to bring Money into 


Court before Plea pleaded. Pocle for Defendant ; Milles for Plain- 
tiff. | | | 
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Mutual Debts, 
Brown againſt Holyoak. Eaſt. 7 Geo. $4 


HIS was an Action of Debt for Rent upon a Parol "oP 

Defendant had by his Plea ſet off a Debt, by Simple Con- 
tract; to which Plaintiff demurred. Per Cur”: A Debt of an in- 
ferior Nature cannot be ſet off againſt a ſuperior Demand *. Judg- 
ment for the Plaintiff. Debt for Rent is equal to an Action upon 
a Bond. Eyre for Plaintiff ; Chapple for Defendant. 


Gower and his Wife againſt Hunt. Mich. 8 Geo. 2. 


HIS was an Action of Covenant brought upon Indenture for 
Non- payment of Rent. Defendant pleaded Non eff fattum, 
and gave Notice upon his Plea to ſet off ſeveral Sums due to him 
upon Covenants in the ſame Deed for ſpurring up Land at a certain 
Sum per Acre: The Queſtion was, Whether upon this Plea De- 
fendant could give in Evidence his Demand, by Virtue of the late 
Act of Parliament. Mr. Juſtice Denton, who tried the Cauſe at the 
laſt Aſſizes for Sufbolt, being of Opinion he could not upon this 
Iſſue. It was urged for Defendant, that his Debt is a certain De- 
mand, for which he might have brought an Action of Debt, and 
that the Debts are mutual, of the ſame Nature and Degree, and both 
Debts ariſe upon the ſame Comms that the Plea is a General Iſſue, 
and that thereupon a Bond might have been ſet off againſt a Bond; 
and therefore this is a Caſe within the Nature and Meaning of the 
Act. On the other Side, it was inſiſted, that Defendant's Plea is 
intirely inconſiſtent ; he denies the Deed, and at the fame Time 
makes a Demand under it; he might have pleaded a General Iſſue 
without denying the Deed, or might have pleaded the Matter ſpeci- 
ally. Court, upon Motions to plead double, never give Leave to 
plead contradictory Matters. Ch” non” 


-- 


»The Law is ſince altered by Act of Parliament. 


$ os 
Gower 
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Gower and his Wife againſt Hunt. Eaſter 8 Geo. 2. 


E R Cur': The Evidence offered to be given by Defendant, 

ought to have been received at the Trial, being to ſet off a 
certain Debt of equal Degree with the Plaintiff's Demand; the 
General Iſſue muſt be underſtood to be any General Iſſue. A new 
Trial was ordered. Vide this Caſe in Michaelmas Term laſt, 


Notice and Countermand, 


Bartholomew, Un' &c. againſt Goulding. Mich. 6. 
Geo. 2. 


Laintiff having appeared for Defendant purſuant to the late Act 
of Parliament, left a Declaration in the Office in Eafter Term, 
and in Trinity Term gave Notice thereof to Defendant, and for 
want of a Plea ſigned Judgment. Defendant applied to the Court 
within Trinity Term to ſet aſide the Judgment, the Nature of the 
Action being omitted in the Notice, and on hearing Counſel on both 
Sides, the Judgment was ſet aſide. In Michaelmas Term following 
Plaintiff gave new Notice of the Declaration, and ſigned a ſecond 
Judgment, The Defendant applied again to the Court to ſet that 
Judgment aſide, inſiſting that the Declaration was well delivered 
from the Time of ſerving the ſecond Notice only, and that the Writ 
being returnable in Eaſter Term laſt, the Declaration was delivered 
too late, and the Plaintiff muſt begin again; and the Court were of 
that Opinion, and ordered the ſecond Judgment to be ſet aſide. 


Geale 9gainſi Chapman. Eaſter 6 Geo. 2. 


HE Proceedings had Raid for Twelve Months, and Plaintiff 
afterwards, viz. on the Day before the firſt Day of laſt 
Term, gave Notice of Trial for the laſt Aſſizes. Defendant 
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moved to ſet aſide the Verdict for want of a Term's Notice, and 
obtained a Rule N, which was afterwards made abſolute by the 
Court on hearing Counſel on both Sides, becauſe the Notice not be. 
ing given before the Eſſoin-Day of laſt Term was inſufficient. 


Alſop agarmft Bagott. 


A Queſtion aroſe upon the late Act of Ne touching 
Notice to be given upon the Copy of Proceſs, Whether the 
Day to be exf reſſed in the Notice muſt be the Efloign-Day or the 
Appearance-Day. In this Caſe Notice was given for the Appear- 
ance-Day, which the Court held to be good. This Motion was at- 
ter Judgment ; but the Merits not having been, tried, a Rule was 
made to ſhew Cauſe why the Judgment ſhould not be ſet aſide upon 
Payment of Coſts, but no Cauſe was ever ſhewn. (liter poſtea.) 


\ 


Boyes againſt Twiſt, and others, Trin. 6 & 7 Geo. 2. 


OTICE of Trial for the laſt Sitting within . Zafter "Vern 

was continued till the Sitting after that Term, and after- 
wards continued till the firſt Sitting within this Term. Defendant 
urged, that the Notice could not be regularly continued a ſecond 
Time, and having made no Defence, moved for a new Trial, and 
obtained a Rule NV. Upon ſhewing Cauſe, Court was of Opinion 
that Plaintiff cannot continue his Notice a ſecond Time, that is, he 
ſhall give ſhort Notice but once; but this Notice is objected to only 
becauſe it is a Continuance, the full Time is given by it; and had 
the Word continue been out, Defendant agrees the Notice would be 
gocd ; that Word ſhall not vitiate the Notice, the full Time being 
given, eſpecially as it is ſworn by Jones (Plaintiff's Attorney) that 
Townſend (Defendant's Attorney) requeſted him after laſt Term to 
continue the Notice till this Term. Rule diſcharged, but by Con- 
ſent Verdict was ſet aſide upon Payment of Coſts, giving Judgment 
in Debt, and taking Notice of Trial within Term. Chapple and 
Comyns for Plaintiff ; Eyre for Defendant, | 


Alltop 


Motite, &c. 293 


Alſop againſt Nichols. | 


Queſtion did ariſe, Whether the Day to be inſerted in the 

Engliſh Notice to appear upon Proceſs purſuant to the late 
Act of Parliament, ſhould be the Efloin-day of the Return, or the 
quarto die poſt, Court held that it muſt be the Eſſoin-Day, which 
in this Court is the Return Day, and not the quarto die poſt, which 
is only a Day of Grace, Hawkins cited ſeveral Caſes to this Pur- 
poſe. Dyer 269. pl. 21. Co. Litt. 135. Finch 427. Carth. 172. 
3 Syderfin 229. Salk, Gab. pl. 8. Harvey and Broad, pl. 9. Davis 
and Salter. | 


Langſtaffe agam/? Lamb. Mich. 7 Geo. 2. 


N O TIC E of the Execution of a Writ of Inquiry of Damages 


was given for a particular Day, but no Hour was mentioned. 


Defendant moved to ſet it aſide, and obtained a Rule M/. Plaintiff, 
on ſhewing Cauſe, (wore that Defendant after the Notice given had 
declared he would make no Defence, Court was of Opinion, that 
this was not ſufficient to make the Notice good, and therefore ſet 
aſide the Inquiry, but without Coſts. 


Kingdon again Horn and Froft. 


HIS Action was brought againſt Defendants upon a joint 

promiſſory Note. Appearance was entered by Plaintiff upon 
the Act of Parliament, and Notice of the Declaration given to one 
of the Defendants only. Per Cur” : Held to be bad, and Proceed- 
ings ſtaid. Ghde for Defendants ; / right for Plaintiff, 


Jenner agaz/? Oatridge. Hil. 7 Geo. 2. 


AYNES moved to ſtay the Proceedings, the Writ being re- 


turnable in eight Days from St. Ililary, and the Notice being 


to appear on Sunday 'Fanuary 20. Per Cur' : The Sunday is the 
true Day of the Return, and therefore it is as it ought to be. 


U 3 Anonymous, 
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Anonymous. 

Motion was made in the Treaſury to amend a Notice to ſet 

off a Debt according to the late Act of Parliament, but the 
Judges declared it could not be done. Notices of this Kind are in 
this like Notices of Trial, &c. which never were amended by the 


Green againſt Watkins. 


P ON hearing Counſel on both Sides, and after taking Time 

to conſider, the Court were of Opinion that a Notice to ap- 
pear on Monday Fannary 21. as the Return-Day of Od. Hil, was 
bad; it ought to have been to appear on the 20th, which, although 
it be "Ei ol is the true Day 4 the Return, Girdler for Plaintiff; 
096 for Defendant. | 


Jenner againſt Williamſon. 


AME Determination. Eyre for Defendant; Corbett for 
Plaintiff, 8 | . 


Paul againſt Gledhill. 


UDG MEN T was ſigned in Eafter Term the 4th of his pre- 
ſent Majeſty, and a Writ of Enquiry of Damage executed laſt 
Aichaelmas Vacation on eight Days Notice. Birch for Defendant 
moved to ſet it aſide for want of a {'erm's Notice; Plaintiff having 
lain ſtill above 12 Months; and upon hearing Chapple and Eyre for 
the Plaintiff, the Court ſet aſide the Writ of Inquiry for want of 
due Notice. In all Caſes where Proceedings have ſtaid above 12 
Months, whether as to Pleadings or Notices, a whole Term's No- 
tice muſt be given. 


Hannaford 


Notice, cc. 295 


Hannaford again/i Holman. Faſter 7. Geo. 2. 


OTICE of the Declaration b left in the Office was 

without Date, and Notice of the Execution of the Writ of 
Inquiry was at Ten in the Forenoon, or 2s {on after as the Sheriff 
could attend. The Court, upon hearing Counſel on both Sides, 
- held both Notices bad, and therefore {et aſide the Judgment and In- 
quiry. * for Plaintiff; Eyre for Defendant. 


Lloyd againſt We | 


HE Writ was returnable quinden* Paſchæ ſerved with Notice 
| to appear on April 28, which was Sunday. Chapple moved to 

ſtay Proceedings; but per Cur”, the Day i in the Notice is the true 
Day of Return, No Rule, 


Foſter againſt Smales. 


HE Notice of the Time of executing the Inquiry was be- 

tween Ten and Two, which the Court thought too uncer- 
tain, and made a Rule to ſhew Cauſe why the Inquiry ſhould not be 
{ct aſide. Urlin, 


Williams againſt Jones. 


HIS was an Action of Aſſault and Battery, to which De- 


fendant had pleaded ſon Aſault Demeſne; whereto Plaintiff 
replied De Injuria ſua propria, and Iſſue was joined in Michael- 


mas Term laſt. Plaintiff gave Notice of Trial for the Sitting 
after Michaelmas Term, and countermanded, and again for the 
ſecond Sitting within Hilary Term, and countermanded; where- 
upon Defendant gave a Rule to enter the Iſſue, and tried the 
Cauſe by Proviſo the Sitting after Hilary Term, and the Plaintiff 
not appearing at the Trial was nonſuited. Plaintiff moved to ſet 
aſide the Nonſuit as irregular, ſuggeſting that Defendant could 
not regularly try the Cauſe by Proviſo till Zaffer Term; but that 
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_. Notice, &c. 
being ruled againſt him, he prayed the Nonſuit miche. be ſet aſide 
upon Payment of Coſts ; but the Proof being upon the Defendant, 


and his Witneſſes having been examined at the Trial, Court re- 
fuſed to make any Rule. 


Jemmett gain Voyer. Trin. 7 & 8 Geo. 2. 


ROCESS was ſerved May 14. and Declaration delivered 

June 8, Defendant moved to ſtay the Proceedings, the true 
Day of Return, which was guingue Paſchæ May 19. not being in- 
ſerted in the Notice, but the Day after. The Queſtion was, Whe- 
ther Defendant was too late to move to ſtay the Proceedings. 
Court were of Opinion, that as he came before interlocutory Judg- 
ment ſigned, he came in due Time, and made a Rule to ftay Pro- 
ceedings. Birch for Defendant; Baynes for Plaintiff, 


Dixon againſt Fenner. 


N an AQiion of Debt upon a Bond, Defendant pleads Payment, 
| Plaintiff replies, and tenders an Iſſue. Defendant demurs. 
Chapple moved after the laſt Paper-Day to put the Cauſe into the 
Paper to be argued, and obtained a Rule. Upon the Day of Ar- 
gument Birch objected, that the Cauſe was irregularly ſet down, 
and the Plaintiff had given Notice of Trial for the Sitting after 
Term. Court diſcharged the Rule for ſetting down the Cauſe on 
Payment of Coſts ; D-fendant conſenting that the Plaintiff might 
proceed to Trial according to Notice at the Sitting after Term. 


Robinſon againſt Philips. 


HE Queſtion was, Whether Notice of executing the Inquiry 
between Eleven and Two was good. Cær': We have held 
it to be confined within two Hours at moſt, and therefore the No- 


tice is irregular. Shew Cauſe, 


Gorman 


Notice, &c. 297 


Gorman againſt Boyle. Mich. 8 Geo. 2. 


IGHT Days Notice of Trial was held to be bad, and the 
| Verdict obtained by Plaintiff without Defence was ſet aſide, 
the Place of Defendant's Abode being in Treland. 


Price agam/t Bambridge, an Attorney. 


OTI CE of the Execution of the Writ of Inquiry was twice 

| continued. Court held the ſecond Continuance bad. A No- 

tice can be continued but once. The firſt Continuance was alſo 

bad, not being ſerved till within an Hour before the Time appointed 

for the Execution of the Writ of Inquiry; it ſhould have been ſerv- 
ed two Days before. Chapple for Defendant ; Skinner for Plaintiff, 


Squire n Almond. Hil. 8 Geo. 2. 


O TI CE was given to execute a Writ of Inquiry of na 

ges at the Sheriff's Office in Northampton between the Hours 

of Ten and Two. Upon hearing Counſel on both Sides, the Court 
was of Opinion that the Notice was bad both as to Place and Time. 
It ſhould have been expreſſed at what Sign, or whoſe Houſe the 
Sheriff's Office was kept, and the Time is too extenſive, which 
ought to be confined to two Hours. The Writ of Inquiry and In- 
quiſition taken thereupon were ſet aſide. Skinner for Defendant ; 


Eyre for Plaintiff. 


Jacob againſt Marſh. Eaſt. S G 


ROPER Notice of Trial was given and countermanded. A 
ſecond Notice of Trial was given, but therein the Name of the 
Cauſe was omitted. The ſecond Notice was afterwards continued, 


and the Name of the Cauſe inſerted in the Continuance; and there- 


upon the Cauſe was tried. The Court was of Opinion, that the ſe- 
cond Notice being bad, could not be helped * the Continuance, 
and ſet aſide the Verdict. 


Chanklin 
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__ - Notice, . 


Chanklin A Anſon, 


"Spd APPLE for Defendant obtained a Rule to ſhew Cauſe why 

Proceedings ſhould not be ſtaid upon an Affidavit that the Pro- 
ceſs ſerved was returnable on one Day, and the Notice to appear was 
at another ; but the Copy of the Proceſs with Notice ſerved was not 
annexed to the Affidavit. Darnal for Plaintiff inſiſted, that when- 
ever Defendant will take Advantage of ſuch Miſtake, he muſt pro- 
duce the Copy ſerved, and ſwear he was ſerved with no other; and 


of that Opinion was the Court, and diſcharged the Rule. 


_ Clapham and others. 


ROCESS was againſt one Clapham, and the Notice was di- 
rected to Cliſpam, which was held irregular, and the Proceed- 


* were ſtaid. Belfield for Defendant ; Eyre for — 


| Goodri, ght, on in Demiſe of Hawkey, againſt Hob- 


lyn. Trin. 8 & 9 Geo. 2. 


HIS Action was laid in a Notice of Trial was given 

in Town, and countermanded in the Country three Days be- 

fore the Commiſſion-Day of the Aſſizes. The Queſtion was, Whe- 
ther this was a good Countermand to prevent Coſts for not proceed- 
ing to Trial, Defendant having ſent a Witneſs from London, who 
was got as far as Exeter before he heard of the Countermand. Per 
Cur : Notice of Trial cannot be given in the Country, but may be 
well countermanded there; and though by that Practice Defendant 
is put to an Inconvenience in this Caſe, yet the Inconveniencies 
which muſt neceſſarily accrue from the contrary Practice would be 
much greater. The Countermand would have been good if given 


but two Days before the Commiſſion- Day. Eyre for Plaintiff; Bel- 


** for Defendant. 


Tayl or 


Notice, KC, 299 
Taylor againſt Sherman, 


ELD per Cur”, that in a Notice of a Declaration being left in 

the Office it is not ſufficient to ſay that the Plaintiff declares 
upon a Note of Hand; the Nature of the Action muſt be expreſſed, 
as Debt, Caſe, &c. Belfield for Defendant ; — for Plaintiff, 


Swaile, an „ againſt Leaver, in Middleſex, 
Mich. 9 Geo. 2. 


HE Defendant lived above 40 Miles from London. Plaintiff 


gave fourteen Days Notice of Trial, and countermanded the 
ſame ; afterwards Defendant tried the Cauſe by Proviſo upon eight 


Days Notice, and Plaintiff not appearing was nonſuited. Mynne 
and Eyre for Plaintiff moved to ſet aſide the Nonſuit, the Notice of 
Trial by Proviſo being irregular ; and upon hearing Mright for the 
| Defendant the Non-pros was ſet aſide, Defendant being obliged to 
give the ſame Notice of Trial as required from Plaintiff, It was at 
firſt doubted whether the Plaintiff not appearing at the Trial was not 
abſolutely out of Court, and could not complain of the Nonſuit ; but 
it was held that the Notice being ill, muſt be looked upon as no 
Notice at all, and conſequently he could not appear at the Trial, and 
the Inconvenience would be great if a Nonſuit obtained without any 
Notice could not be complained of. It was obſerved by Eyre, that 
though at Ni prius Plaintiff be out of Court, he hath a Day in Bank 
here, viz. the Return of the Writ of Habeas Corpora Furator”, 


Le Mark againſt Newnham. Trin. 10 Geo. 2. 

N TIC E was given of the Execution of a Writ of Inquiry of 

Damages at the Three Tons in Brooſtſtreet, without ſaying in 
Holborn, or elſewhere, though there are three Streets of that Name 
in Cam' Mid'. Irig ht moved to ſet aſide the Inquiry for this De- 
fect in the Notice. It was urged by Eyre for Plaintiff, that the 
Three Tons in Brookſtreet, where the Sheriff of Middleſex conſtantly 
executes Writs of Inquiry in Vacation Time, is a well-known 
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300 Potice, &c. | 

Place to every Practiſer; but per Cur”, the Notice is not ſo certain 
as it ought to be, the Inquiry and ede thereupon taken muſt 
be ſet aſide. Wrigbt for Defendant, who mm Squire againſt Al. 


mond Hil. 8 Geo. 2. 


Edwards againſt Edwards. 


OTICE of a Declaration left in the Office in an Action 
upon a promiſſory Note (without ſaying in Treſpaſs on the 
Cafe) held inſufficient Notice. Bootle for Defendant; Chapple for 
Plaintiff. 


Lee again/t Bradford. Mich. 10 Geo. 2. 


Efendant appeared by his Attorney, and after Judgment Plain- 
D tiff gave Notice of the Execution of a Writ of Inquiry to 
Defendant himſelf (and not to his Attorney) which was held bad No- 
tice, and the Writ of Inquiry and Inquiſition taken thereupon were 
ordered to be ſet aſide. Agar for Defendant ; 2 88 80 for Plaintiff. 


Lowes N smith, in A Mich. 
11 Geo. . 


O TIC E of executing Writ of Inquiry of Damages at the 

Moot-Hall in the Caſile- Garth, without ſaying in what Coun- 
ty, was held inſufficient, and the nn. ſet aſide. Agar for De- 
fendant; Prime for Plaintiff. | 


Atwood 9gam/t Meredith, Executor. 


OPY of a Special Capias to Plaintiff's Damages 401. was 
ſerved on Defendant without Notice to appear, and Appear- 
ance was entered by Plaintiff on Affidavit of Service. Defendant 
moved to ſtay the Proceedings for want of Notice, and the Court 
was of Opinion that the Statute of 12 Geo. and 5 Geo. 2. ought to 
be conſidered as one and the ſame Law; and in all Caſes whore - 


Proceſs 


Notice, &c. 301 
Proceſs is ſerved, let the Damages be above 10 J. or under, Notice 
to appear muſt be given. Wright for Plaintiff; Draper for De- 
fendant. | 


Smith agamſt Hoff. Hil. 11 Geo. 2. 


Laintiff's Attorney gave Notice as follows: I hereby counter- 
mand my Notice of Trial given for the ſecond Sitting within this 
Term, and continue the ſame till the third Sitting, &c. Defendant 
made no Defence, and moved to ſet aſide the Verdict. Per Cur” : 
After a Notice is countermanded it cannot be continued ; the Ver- 


4 muſt be ſet aſide. 


Butler againſt Johnſon. 


Efendant had obtained a Judge's Order for Time to plead, 
pleading iſſuably and taking Notice of Trial within Term, or 
if he ſhould not plead, taking the like Notice of executing Writ of 
Inquiry. The Time for pleading expired February 5. when De- 
fendant not pleading, Plaintiff ſigned Judgment, and February 7. 
gave Notice to execute Inquiry on the 8th. Defendant moved to 
ſet aſide the Inquiry for Inſufficiency of Notice, urging that Plain- 
tiff ought to give as much Notice as he could. Per Cur” : Plaintiff 
might have given Notice on the 6th ; ſhort Notice ſhould be at leaſt 
as much as is ſufficient to countermand a Notice, viz. two Days. 
Let the Inquiry be ſet aſide without Coſts. Sinner for Plaintiff; 
Mright for Defendant, 


Hollis againſt Weſtbury. Eaſt. 11 Geo. 2. 


Laintiff gave Notice of the Execution of a Writ of Inquiry of 

Damages at the Sign of the Bell, without making Mention of 
any Town ; which Notice was held inſufficient, and the Inquiry ſer 
_ Agar for Defendant; al for Plaintiff, | 


Laft 


hos © Notice; &e. 


Laſt againſt Denny, Mich. 12 Geo.-2. 


OTION to ſet aſide Inquiry for Irregularity, Notice being 
given to execute it at 11 o'Clock, without naming any other 
Hour. Cur” held it regular, provided it was executed before 12 ; 
which appearing by Affidavit, Court diſcharged the Rule to ſhew 
Cauſe. Skinner for Defendant ; Prime for Plaintiff, 


Chriſtophory againſi Otto. Hil. 12 Geo. 2. 


| RIT returnable Oct. Hil. Declaration left in the Office de hene 
E z/ſe the firſt Day of the Term. Defendant's Attorney put 
in Bail in Time; whereupon Plaintiff's Attorney demanded a Plea, 
and for want thereof ſigned Judgment. Defendant moved to ſet 
aſide the Judgment, inſiſting that his Attorney ought to have had No- 
tice of the Declaration, and obtained a Rule to ſhew Cauſe, which 
was diſcharged. The Declaration is well delivered de bene eſſe, and 
Notice is not neceſſary. Eyre for Plaintiff ; Draper for Defendant. 
N B. This has ſince been otherwiſe determined, and Notice held 
neceſſary. 


Panchand againſt Woolley. 


ULE to ſhew Cauſe why the Judgment ſhould not be ſet 
| aſide, diſcharged. The Objection was, that the Writ was 

not ſhewn at the Time of Service of the Copy. Per Cur' It is 
not neceſſary. Vide Acts to prevent vexatious Arreſts, 12 Geo. & 
5 Ges. 2. Agar for Plaintiff; Draper for Defendant. 


Braty againſt Baldock. Eaſter 12 Geo. 2. 


Laintiff declared de bene eſſe, and gave Notice to plead in four 
Days, though Defendant by the Rules of the Court was in- 
titled to eight Days Time to plead. Plaintiff ſtaid till after the 
eight Days expired before he ſigned Judgment; but the Notice be- 


ing 


9 . 


Notice, &c. 303 
ing bad, the Rule to ſhew Cauſe why the Judgment ſhould not be 


ſet aſide was made abſolute. Skinner for Defendant; TO for 
_ Plaintiff, 


Gregory againſt Reeves. Trin. 1 3 Geo. 2. 


T being doubtful whether Sunday ſhould be reckoned as one 
Day in Notice to juſtify Bail, it was determined per Gur”, that 


for the future Sunday ſhall not be counted one (it not being a proper 


Day to inquire after Bail upon) but two Days Notice muſt be given, 
of which Sunday ſhall not be one. Upon Motion by Compns for 
Defendant to juſtify Bail, Notice ſerved Saturday Fune 23, to juſtify 
Bail Monday the 25th; the Notice 2 inſufficient, the Bail were 
not ſuffered to Py 


Mackintoſh againſt Melo. Mich. 13 Geo. 2. 


RI T returnable the firſt Return of the Term. Declara- 

tion left in the Office de bene eſſe the firſt Day of the Term 
(October 23.) and Rule to plead given that Day. Notice the ſame 
Day ſerved upon Defendant to plead within the firſt four Days of 
Michaclmas Term. Plaintiff ſtaid till the Time for appearing was 


out, and then entered an Appearance by Affidavit, and ſigned Judg- 


ment. Defendant moved to ſet aſide Judgment, objecting to the 
Notice of Declaration, that it ought to have been w plead within 
four Days after Declaration delivered according to the Rules of 
Michaelmas and Eaſter, 3 Geo. 2. and not within the firſt four Days 
of the Term. Rule to ſhew Cauſe diſcharged. Per Cur*: Though 
the Words of the General Rules of Court aforeſaid do ſeem to ex- 
clude the Day of the Delivery of the Declaration, yet the Conſtruc- 
tion muſt be agreeable to the Rule to plead, which is always inclu- 
five; and the Plaintiff having ſtaid 'till the Time for appearing was 
out, he might regularly enter Appearance by Affidavit, and ſign 
Judgment. Vide Charlton and Hankey, Hil. 7 Geo. 2. Mar for 

Defendant ; Eyre for Plaintiff, 


Pritchard 


FEE 


- F- * , 
2 * . 
8 OS I Aa = 1 bs $I 2 8 ” I. 41S. 2 26 BE Ek oF CET FO ER 1 — * 
- SK < MC: IE” * 8 rr . 222 n 2 
"57 3 - — : 1 => : RY = bs Le n * LE _ 
— 1 © how — * 7 S FP ea ws”, — — - 8 — — — OD — 
+ * V 2 . 5 * 2 > 8 K 7 2 * IPD; - > 
4 n 4 * 2 7 * 337 * 
„ „ 2 5 * 8 7 a EI . 2 e 
92 7 Ca acl n wad P 2 oo Igor es es Fl DD 


ED 
A. 


| e 


27 
5* 


A — 
1 


dy as * 0 — 


— 
8 
. 


ot euere. 


F PAERAIEART Ras 
n ” po? (88, KS 


> — — .. 
2 ad EEE. i ae 5 F N 


304 Notice, &c. 


Pritchard againſt Lewis. Hil. 1 3 "TY 2. 
* returnable in Eafter Term laſt, Plaintiff entered 


Appearance according to the Statute, and left Declaration 
in the Office, but reſted all Trinity and Michaelmas Term; and be- 
fore the Efloin-Day of this Term gave Defendant Notice of De- 
claration. The Declaration was deemed well delivered only from 
the Time of Notice, and conſequently came too late. Defendant 
was then out of Court. Rule abſolute to ſtay Proceedings. Hay- 
ward tor Plaintiff ; Bootle for Defendant. 


Coates againſt Hammond. 


SSUE was joined in Hilary Term, 12 Ges. 2. and Notice of 

Trial given 8th February 1738, for the then next Yorkſhire Aſ- 
ſizes, which Notice was countermanded ; and 26th anuary 1739, 
in Hilary Term 13 Geo. 2, Plaintiff gave new Notice, and pro- 
ceeded to Trial at laſt Aſſizes. Defendant moved to ſet aſide the 
Verdict, inſiſting that the laſt Notice of Trial ought to have been 
given before the Eſſoign-Day of Hilary Term. Upon fhewing 
Cauſe, the PraQtice appeared to be doubtful, and the Court ordered 
the Verdict to be ſet aſide, and Colts to attend the Event of the Suit, 
Bootle for Defendant ; Burnett for Plaintiff, 
Note; A new General Rule was made upon this Occaſion to re- 
gulate the Practice for the future. > 


Tilney againſt Watſon. Mich. 14 Geo. 2. 


N Inquiſition taken upon a Writ of 805 e fieri inquir* was ſet 

aſide, for Want of due Notice of the Execution of the Writ. 
Plaintiff inſiſted, that Notice was not neceſſary. If the Sheriff re- 
turns a Devaſtavit, Defendant may traverſe the Return. But per 
Cur*: The fame Notice is requiſite as of executing a Writ of In- 
quiry of Damages. Draper for Defendant ; Bootle for Plaintiff, 


Stafford 


Motice, &c. 


Stafford againſi nn 


HE Commilion-Day of the Aſſizes was /7;:4az, and No- 
tice of Trial was countermanded on Saturday next before, 1 
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and Sunday being the only intervening Day, the Queſtion was, Whe- 1 1 0 
ther the Notice was regularly countermanded, or not? The Court 1 
held the Countermand to be regular, and diſcharged the Rule to 0 4 1 
ſhew Cauſe why Plaintiff ſhould not pay Defendant Coſts for not | | 15 is 
proceeding to Trial. Skinner for Plaintiff; Bootle for Defendant, ED, 9 


Bowler against Jenkin. 5 15 Geo. 2. 


Efendant lived above forty Miles from Landon, and Plaintiff 0 

proceeded to Trial at a Sitting there, upon ten Days Notice; 
no Defence was made, and Defendant inſiſting, that he was intitled 
to fourteen Days Notice of Trial, moved to ſet aſide the Verdict, and 
had a Rule to ſhew Cauſe, which was made abſolute. By the Act 


14 Geo. 2. no Cauſe is to be tried in Landon or 42 4d/rſex, where De- 3.4 
ſendant reſides above forty Miles from London oc T/4jtmin/ter, unleſs 55 
Notice in Writing be given at leaſt ten Days before ſuch intended I's 
Trial. Before this Act, fourteen Days Notice was the ſettled Prac- 45 


tice; and unleſs neceſſitated, the Court will not be bound by an Act i 1 
made to take away a Benefit from Defendants. The Practice or 38 
Law of the Court cannot be taken away but by Negative Words, 
i. e. There ſhall be no more than ten Days Notice. Fourteen 
Days Notice, notwithſtanding this Acc, {till neceſſary. Hajward 
for Defendant ; gar for Plaintiff. 
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Smith againſt Lacock. Trinity 16 Geo. 2. 


OURT held, Notice of the Execution of the Writ of In- * if 
quiry of Damages, given in tae Country tothe ttorney chfre, X if 
(and not to the Agent who received the Declaration in Town) 1 
good and ſufficient Notice, and diſcharged the Rule to ſhew Cauſe by l. 
why the Inquiſition {ſhould not be ſet at fide; Bocile for Defendant ; : 5 F 
Agar for Plaintiff. | | RED i i 
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Taſhburn as gain Havelock. Mich. 16 Geo. 2. 


OTICE of Trial on an old Iſſue was given to the Attorney 
in the Country, and not to the Agent in Town ; the Queſtion 
was, Whether it was good Notice, ace? Per Cur” : Ihe Notice on 
this old Iſſue is well given to the Attorney in the Country, for it may 
be given either to Attorney or Agent; but where Notice of ] rial 
is given on the [flue-Book, it muſt be given to the Agent, becauſe 


the Iſſue can be delivered no where but in Town. Notices of Trial 


and Countermands, Notices of executing Writs of Inquiry and 
Countermands, may be given either to the Attorney in the Country, 
or to the Agent in Town. But of thoſe Things which are to be 
done only in Town, Notice muſt be to the Agent; and all No- 
tices, where the Party hath a known Attorney, muſt be given to that 
Attorney, or his Agent, and not to the Party himſelf. There has been 
no Determination of this Court that Notice of Trial in the Country 
is bad, though it hath been ſo underitood. Mouniſteven againit 
Templar, Mich. 7 Ges. 2: Attornies in the Country are to take nv 
Notices but of Trial, Inquiries, and their Countermands. EAHer 6 
Geo. 2. That Countermand of Notice of Trial may be given cither 
in Town or Country. _ 


Darker againſt Edwards. Mich. 16 Geo, 2. 


HE Capzas ad reſpind* bore Teſte 7th July, returnable 25m 
October, and was dated 25th October 1742. A Copy was 
ſerved, with Notice to app-ar on the 27th Oclober next; which muil 
refer to the Time when ferved, and conſequently muſt intend O-- 
tober 1743. The Notice ſhould have been to appear on the 27: 
of this inſtant Octoler, or October 1742, and not October next. Ide 
Act of Parliament deſigned to make certain the Time for Defen- 
dant's Appearance, by the Notice. The Rule to ſtay Procecdings was 
made abſolute. Kete;bey for Defendant ; Agar for Plaintifl. 


Flaifter 
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Heſter againſt Hall. 


FTE R Notice of Trial given, and regularly countermanded, 
Plaintiff obtained a Rule to diſcontinue, upon Payment of 


Coſts. After the Notice of Trial, and before the Countermand, a 
Witneſs for Defendant, who reſided in London, ſet out for York 


Aſſizes; and the Queſtion was, Whether the Expence of this Wit- 


neſs could be allowed Defendant in Coſts? The Court held, that as 


the Countermand was regular, Coſts for this Witneſs could not be 
allowed. — for Defendant ; 3 Willes for Plaintiff. 


Bailey again// Semple. Trinity 16 & 17 Geo. 2. 


Efendant being beyond the Seas, and his Attorney dead, Rule 
abfolute, that Demand of a Plea in the Office ſhall be ſuffi- 
cient Notice; upon Affidavit of Service of a Rule to ſhew Cauſe on 


one of Nefendant's Bail, and that the other was not to be found. 
Draper for Plaintiff, | R 


Blackmore again, Smith. Mich. 17 Geo. 2. 


F TER, Plea pleaded, Proceedings had ſtayed three Years, and 

then Plaintiff delivered an Iſſue, and afterwards gave fourteen 

Days Notice of Trial. The Court made the Rule abſolute to ſet 
aſide the Verdict, for Want of a Term's Notice of his Intent to pro- 


ceed, by the Party proceeding purſuant to General Rule, Eater 13 
Geo, 2. Birch for Plaintiff; Agar for Defendant. 


Miller again}? Parſons. Hilary 17 Geo. 2. 


HE Name [//h:te] was put on the Bail-piece, as Attorney 
for Defendant; Plaintiff's Attorney not being able, upon di- 
ligent Inquiry, to find this White, left a Declaration in the Office, 
and gave Notice thereof to Defendant, and for Want. of a Plea 
ſigned Judgment, and gave Notice of executing a Writ of Inquiry 
| 2 to 
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308 Notice, &c. 


to Defendant. On the Part of Deſcendant it was inſiſted, that the 
Proceedings were irregular ; that Plaintiff's Attorney ought to have 
found out Defendant's Attorney; or if he could not, that Notice of 
the Declaration, &c. could not be ſerved on Defendant without 
Leave of the Court. And a Rule was made to ſhew Cauſe why the 
Proceedings ſhould not be ſet aſide, with Coſts, Upon ſhewing 
Cauſe, the three Prothonotaries reported, and the Court held, the 
Proceedings to be regular, and the Rule was diſcharged. Where the 
' Party's Attorney cannot be found, Notice may be ſerved on the 
Party himſelf, Where neither Attorney nor Party can be found, 
the Court muſt be applied to, and will order Notice, c. in the Of- 
fce to be good, unleſs the Bail (if any) ſhew Cauſe to the contrary, 
Vide Bailey againſt Semple, Trin. 16 & 17 Geo. 2. Gapper for Plain- 
tiff; Agar for Defendant. | 


Johnſon acoinſl Johnſon and Ouchterlony. Trinity 
/ 17 & i O80. 2. 


APTAS returnable Gro. Trin. Dated 18th May 1744, and ſerved 
with Notice to appear 21ſt May next [May 1745] inſtead of this 
inſtant ay. Rule abſolute to ſtay Proceedings. Sinner * Plain- 
tiff; Draper for Defendant. | 


Roe, on the Demiſe of Hutchings, againſt Dunning 
| and others. | Mich. 18 Geo. 2. 


ULE to few Cauſe why Judgment as in Caſe of a Nonſuit. 
Objected by Counſel, for the Leſſor of Plaintiff, that a Term's 
Notice of Motion ought to have been given; but the Court held 
otherwiſe, The General Rule of Court extends only to the Party's 
Intent to procced, not to Motions to end Proceedings. Rule abſo- 
lute, Hi for Defendant ; Gapper for Leflor of Plaintiff, 


Reed azarfe Blanchett. Hilary 19 Geo. 2. 
Ef:ndant moved to amend his Notice, to ſet off a mutual 


Debt, ene with his Plca of Non engl, (by ſtriking 
our 


Notice, &c. 1 


out Plaintiff, and inſerting Defendant) which the Court denied. 
Then Defendant prayed Leave to withdraw his Plea, and plead Nen 
aſſumpſit de novo, with new Notice to ſet off, which was granted, 
Skinner and Bootle for Plaintiff; Prime for Defendant, | 


Walker 2gainft Towne and Lee. Trinity 19 & 20 
| ee | 
OI CE of Declaration being left in the Office ſerved on a 


Sunday, Rule to ſhew Cauſe why Defendant ſhould not have 
an Imparlance, made abſolute, The Court held the Notice on Sun- 


day bad, within the Statute Car. 2. which ought to have a large Con- 


ſtruction in Favour of Religion. Declaration in Ejectment, which 
is conſidered as Proceſs, cannot be delivered on Sunday. Proceſs 
and Proceeding have been conſtrued, by Chief Juſtice Holt, to be 
the fame Thing. Anciently all Pleadings were Ore tenus at the Bar. 
Notice of Declaration is the ſame as Delivery. It is no Declaration 
till Notice. Vyune for Defendant ; Bootle for Plaintiff, 


Braithwaite againſt Allan. Hilary 20 Geo. 2. 


Efendant objected to the Inſufficiency of Plaintiff's Notice of 
executing a Writ cf Inquiry of Damages, with reſpect to 
Uncertainty of Place, The Words of the Notice were at the uſual 
Place at Durham, and obtained a Rule to ſhew Cauſe why the In- 
quiſition ſhould not be ſet aſide. Upon ſhewing Cauſe it appeared, 
that for twenty-four Years paſt, and upwards, the Place, viz. The 
- Court- Houſe where Cauſes were tried, and where this Writ was 
executed, had been the known and eſtabliſhed Place for executing 
Writs of Inquiry; two Counſel for Defendant attended the Extcu- 
tion of this Writ, and croſs- examined Plaintiff's Witneſſes. The 
Rule was diſcharged. Prime for Defendant ; J/!les for Plaintiff, 
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Kettle againſt Bulitrode, Clerk of the Juries. Mich. 
22 00023; 


Copy of the Bill filed, with Notice to appear, was left wit! 

Mr. Pritchard, Defendant” Deputy, after Nine o'Clock in 
the Evening. Rule abſolute to ſtay the e Poole for 
Defendant; Prime for Plaintiff. 


againſi Ferguſon. 


HE Writ was returnable Tres Mich. the Notice to appear 


ſubſcribed to the Copy ſerved was to appear at the Return, 
being the 20th October, without inſerting the Word (next), or (the 
| Year 1748), held defective. Rule abſolute to ſtay Procecdings, 
Skinner for Nefendant, I | 


Thomlinſon, Gent, one, &c. againſt Gorton. Eaſt. 
23 Geo. 2. : 


ULE to ſhew Cauſe why Proceedings ſhould not be fet aſide, 
with Coſts. ObjcAed, that Declaration left in the Office was 

not indorſed to be left ds bens e. The Queſtion was, Whether 
Notice of Declaration left de hene effe, without indorſing the De- 
claration, was or was not ſufficient ? The Sccondaries did not agree 
in their Report of the Practice. Oue of them thought the Notice 
ſufficient without the Indoriement. The two others contra. Rule 
abſolute to ſet aſide the Delivery of the Declaration, and ſubſequent 
Proceedings, ow Colts, Draper for ar, Wiles for Plain- 


ti. 


Naſh ggalnſt Harrow. Trinity 24 Geo. 2. 


LAINTIFF's Attorney gave two Notices of exccuting f. 

| quiry of Damages, one to Defendant himſelf, a Prifoncr in te 
Fleet, the other to the Turnkey ; but, by Miſtake, in both No- 

tices the Name Birt, inſtead of Nujh, was inſerted as Plaintiii 


notwi;nſtanding which, the N was executed, and final hubs: * 
| moet 
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ment ſigned. Rule abſolute to ſet afide Inquiſition and final Judg- 
ment, with Colts, Prime for Defendant ; //ynne for Plaintiff, 


Moſley againſt Sanford. Eaſter 29 Geo. 2. 


NQUIS ITION taken on Writ of Ennis of Domiages, ſet 


aſide with Coſts, for want of Notice of the Execution of ſaid 


Writ ſerved on D-tendant's Attorney, or his Agent: Bail above had 
been put in, and Declaration cih by Defendant's Attorney; 
notwithſtanding which, the Notice aforeſaid was not ſerved upon 
him or his Agent, but upon Defendant himſelf: which was clearly 
irregular. Pole for Defendant ;, Hewitt for Plaintiff, 


 Nonpros, Nonſuif, &c. 


Ellwood azain/? Ellwood. Trin. 6 & 7 Geo. 2 


Motion was made to ſet aſide a Mau- pres ſigned for want of a 
A Declaration, which had been demanded of Plaintiff's Attorney 
in the Country, and not of the Agent in Town. It was, upon 
ſnewing Cauſe, ſworn that Plaintif7”: Attorney in the Country 


agreed the Demand of him ſhould be regular. Per Cur' : Let the 


Nonpros be ſet aſide; no Agreement of Country Attornies can vary 
the Practice of the Court; all Trantaions of this Kind muſt be in 
Town, 


Love againſt Day. Mich. 7 Geo. 2. 


FADEDT TATUS Aſſimpfit brought againſt a Stake-holder for 
Money had and received for Plaintiff's Uſe. The Judge of 
Aſſizes, who tried the Cauſe, was of Opinion that the Action would 


not lie, therefore nonſuited the Plaintiff upon the opening his Cate, 
without hearing any Evidence. Plaintiff upon Affidavits of this 
e moved the Court to ſet aſide the Nontuit 3 but the Court 
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312 Monpros, &c. 
refuſed to make any Rule. It was alledged from the Bar, that the 


Court of King's Bench had made a Rule in the like Caſe, but no ſuch 
Was produced. 


Coſta aga¹]ν Miſſaubin, Adminiſtrator, during the 
Minority of an Infant Executor. Mich. 8 Geo. 2 


HIS was an Action of Debt brought upon a Non- pros, in an 

Action wherein Defendaht's Teſtator was Plaintiff, and he 
died after the Nonſuit, and before the Day in Bank. Eyre moved 
to ſet aſide the Nonpros and ſtay Proceedings, and obtained a Rule to 
ſhew Cauſe; and upon ſhewing Cauſe, Court were of Opinion that 
this is a Matter of Error, and ought not to be conſidered as an Irre- 
gularity ; (the Nonſuit is not helped by the Statute, which extends 
only to Verdicts) and therefore diſcharged the Rule. 1 Salk. 8. 
Bawler againſt Delander in B. R. 1 Geo. Chapple and Eyre for 
Defendant ; S#:nncr for Plaintiff, | 


Billing againſt Billing. Trin. 10 & 11 Geo. 2. 


| A Nom-pres for want of a Declaration was "LEE in Prothono- 
tary Borrett's Office, which was ſet aſide as irregular ; Mr, 
Laremore, Plaintiff's Attorney, being a Practiſer in Cioke's Office. 
The Rule to declare muſt always be given in that Prothonotary's 
Office where Plaintiff's Attorney is entered; though a Declaration 
be duly demanded, that is not ſufficient to ſupport the Non-pros, un- 
leſs the Rule be given in the proper Office. Bootle for ER; 

Chepple for Defendant, | 


Wilſon againſt Barber. Mich. 14 Geo. 2. 


Demurrer, and ſeveral Iſſues were joined; before the De- 

murrer argued, Plaintiff proceeded to try the Iſſues; as to one 

of which the Proof lay upon Defendant, and as to the reft upon 
Plaintiff, PlaintiffBegan at the Aſſizes to give Evidence upon the 

firſt Iſſue, and failing in Proof, was nonſuited. Plaintiff moved to 

ſet aſide the Nonſuit, which was thought reaſonable, though _—_ 

TA 0 


the Courſe of the Court. The Nonſuit was ſet aſide by Conſent, 
on Payment of full Coſts. Draper and Milles for Plaintiff; Bootle 
for Defendant. . 


Diggs agaim/t Price. Mich. 15 Geo. 2. 


NA ER for Defendant moved, that the Ifue-Roll might be 


— brought into Court, and for Judgment as in Cafe of Non- 


ſuit, purſuant to the Act of Parliament 14 Geo. 2. Per Cur' In 


the firſt place a Rule muſt be given for Plaintiff to enter the Iſſue 
upon Record, which if he fails to do, Defendant may have a Men- 
pros for Want thereof, If Plaintiff enters the Iſſue, the Roll muſt 
be produced in Court, and thereupon Defendant may move for a 


Nonſuit upon the Act of Parliament. Whenever the Court admits 


the Cauſe ſhewn by Plaintiff ſufficient to diſcharge the Rule to ſhew 
Cauſe why a Nonſuit, the Court will appoint a future Day for the 
Trial, in Country Cauſes at the next Aflizes, in London or Middle- 
ſex at a Sitting at a convenient Diſtance. 


Clarke az Gorrill. 


LAINTIFF's own Illneſs was held ſufficient to prevent a 
Nonſuit upon the late Act of Parliament, and was allowed as 
ſuficient Cauſe, and next Aſſizes appointed for the Trial. After 
Debate, and the Court's Opinion, Bootle objected to Plaintiff's Aff- 
davit, that it was ſworn before his own Attorney. But, per Cur” - 


That Objection comes now too late, Bootle for Defendant; Prime 
for Plaintiff, | 


Dapp avainſ Woodman. Eaſter 15 Geo. 2. 


ULE to ſhew Cauſe why Judgment as in Caſe of Nonſuit, 
purſuant to the late Statute, diſcharged. PlaintifF ordered to 

pay Colts of the Application, and peremptorily to try the Cauſe at 
the next Sitting. The Court inclined to think they could, if they 
thought it reaſonable, enlarge the Time afterwards, in Caſe of a 
Default. R Agar for Plaintiff; 1/ynne for Defendant, 


' Nonpros, &. 213 
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Vile, Widow, again Daw and others. Trinity 16 
Geo. 2. 


SSUE was joined in Trinity Term laſt, but Plaintiff did not 

proceed to Trial at the then next Aſſizes; and before the laſt, 
which was the ſecond Aſſizes, Plaintiff married, to wit, 10th De- 
cember 1741. After Notice of Trial given, Defendant moved for 
Judgment as in Caſe of Nonſuit; and upon ſhewing Cauſe, the 
Court were of Opinion, that though no Excuſe was ſhewn for Plain- 
tiff's not proceeding to Trial at the firſt Aſſizes, yet Defendants, 
for that Default, ſhould have applied in Michaelmas Term laſt ; but 
are now too late. As to the ſecond Aſſizes, the Excule is ſuthcicnt 
by the Marriage the Suit is abated de fate, The Rule was diſ- | 
Charged. Dr Aer for Flaintiff; Bootle for Defendants, 


Sutton againſt Waddilove, in Replevin. Mich. 16 
Geo. 2. 


EF END ANT, by Levis of the Court, ite two Avow- 

ries, v!z. firſt for Damage feaſant ; ſecond for Rent in Ar- 
rear. Plaintiff obtained a Judge's Order for a Week's Time to 
plead in Bar to the Avowries, pleading ifluably, and taking Notice 
of Trial for the Sitting after laſt Term in Middleſex; and within 
Time demurred to the firſt, and pleaded in Bar to the laſt Avowry. 
Defendant ſigned a Nonpros, for want of Plaintiff's pleading iſſuably 
to both Avowries, which the Court held to be regular; but upon 
Payment of Coſts, pleading iſſuably to both Avowries, and taking 
Notice of Trial within this Term, the Nonpros was ſet aſide. 7/ les 
and Azar for Defendant; Belfield for Plaintiff, 


Guy azam/t Wilkinſon. Trinity 16 & 17 Gco. 2. ; 


ULE to ſhew Cauſe why Judgment as in Caſe of Nonſuit, 
diſcharged. Defendant having firſt applied for Coſts for 
Plaintitt's not proceeding to -I'rial, has made his Election. The 

| Plaintiſt 


Monpros, &c. 315 


Plaintiff was ordered peremptorily to proceed to Trial at next 
Aſſizes. Draper for Plaintiff; Bootle for Defendant. | 


Milton and another, Afignees of a Bankrupt, againſt | 
| Terrill. Mich. 17 Geo. 2. 
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LAINTIFEFS not having proceeded to Trial after Iſſue 
Joined, according to the Courſe of the Court, Defendant had 
applied for Judgment as in Caſe of Nonſuit, purſuant to the Statute z j 
and Plaintiff having made a reaſonable Excuſe, further Time was 
allowed by the Court for Trial peremptorily at laſt Aſſizes. Plain- 
tiffs gave no new Notice of Trial, but made Default again, and en- 
deavoured to excuſe the ſecond Default by Affidavit, purporting, that 
Plaintiffs, the Aſſignees, found a Debt entered in the Bankrupt's at 
Books as due from Defendant, but for Want of the Bankrupt's at- - i 
tending Plaintiffs in Time, as requeſted, according to his Duty, and ; 
ſupplying them with Proof of the Debt, and informing them how to | 
anſwer a Set-off inſiſted on by Defendant, Plaintiffs could not pro- 1 
ceed to Trial. Per Cur' : The Word [peremptory] in the Rule, 371 
doth not preclude the Court from a farther Enlargement of the di it 
Time, if they think it reaſonable. It is wrong to inſert the Word 
[peremptory | ; the ſecond Excuſe may be better than the firſt. The 
Statute is founded on Neglect. Suppoſe Plaintiffs Attorney ſhou'd 
die Manu Dei, or Defendant ſhould, by ſome Act of his, hinder the 
Trial; the Effects of the Bankrupt muſt not be waſted to the Pre- 
judice of his Creditors. No Notice of Trial was given for laſt 
Aſſizes. Defendant's Attendance was then unneceſſ— lary. The 
Bankrupt, after obtaining his Certificate, may be a Witneſs. The 
Time for Trial was farther enlarged till next Aſſizes, upon Pay- 3 
ment of Coſts of the Application. Belfield for Defendant ; Draper = RH 
for Plaintiff, | 
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Sugar, qui tam, ggainſt Webſter. Trinity 17 & 18 = i 
Geo. 2. © i 
UDGMENT as in Caſe of a Nonſuit applied 105 and tbe 7 
| Queſtion was, Whether an Action gui tam was within the — 
Statute, or not ? Per Cur': A common Informer may be non- - i 
ſuited. Plaintiff Was ordered to pay Coſts of the Application, 
aid 


31 6 Monpros, &c. 


and peremptorily to proceed to Trial at next Aſſizes. Willes for 
Plaintiff; Sinner for Defendant. (if 


Ogle, Eſquire, Executor, againſt Moffit. 
EFENDANT had applied for and received Cofts, for 


Plaintiff's not proceeding to Trial at laſt Aſſizes, and now 
moved for Judgment as in Caſe of Nonſuit, purſuant to the Statute z 
but having made his Election, and taken Coſts for not procecding to 
Trial, he cannot have the other Remedy. The Motion was denied. 
Bootle for Defendant ; Prime for Plaintiff. 


[Lowe againſi Peacock and others. Hilary 18 Geo. 2. 


EF END ANT S obtained a Rule to ſhew Cauſe why Judg- 
ment of Nonſuit ſecundum Stat'. Plaintiff afterwards had a 
Rule to ſhew Cauſe why he ſhould not have Leave to diſcontinue, 
which was enlarged, and both came on together. The Court held 
the Application for Leave to diſcontinue, after the firſt Motion, 
wrong, and made the Rule abſolute for a Nonſuit, Bootle for De- 
fendant ; : Milles for Plaintiff, 


Jones, on the Demiſe of Wyat, 3 Stephenſon, . in 
Ejectment. 


WO of Plaintiff's material Witneſſes were diſabled by Gout, 

Sc. from attending the Trial laſt Aſſizes. Excuſe good to 
prevent Nonſuit. Time given Plaintiff to try at next Aſſizes 
peremptorily, on Payment of Coſts for not proceeding to Trial at 
laſt Aſſizes only. Where the Excuſe is ſufficient, the Court do not 
give Coſts of the Application; aliter where it is inſufficient, Prime 
for Plaintiff; Birch for Defendant. ir 


Pepiatt, one, &c. againſt Bell. Eaſter 19 Geo. 2. 


UDGMENT as in Caſe of Nonſuit moved for, on Affidavit 

of Notice of Motion only, and Rule to ſhew Cauſe, ObjeQion 

by Plaintiff's Counſel, that to ſupport the Rule, there ought to have 
been alio an Affidavit that the Cauſe wits not tried; which Objecs 
tion was allowed, and the Rule diſcharged, | 
_ Hartley, 


| Nonpros, &c. 317 


Hartley, alias + Green, ogainf Atkinſon, - Mich. 25 
Geo. 2. | 


OTION by Plaintiff, and Rule to ſhew Cauſe why a 
Nonſuit at laſt York/hire Aſſizes ſhould not be ſet aſide. 


of a Record of Proceedings at the Seſſions of the Peace; to which 
Defendant's Counſel objecting the Want of Stamps, the Plaintiff's 
Counſel gave up the Point, and ſubmitted to a Nonſuit; though on 
looking into the Acts of Parliament ſince, it appears, that no Stamps 
on ſuch Copy of a Seſſions Record are requiſite, Per Curiam - 
The ſtanding Rule is, that if a Nonſuit be regular, the Parties are 


ſidered as a Nonſuit. Lord Chief Juſtice not quite ſatisfied with 
this Rule; but till the Judges of all the Courts of Męſiminſter agree 


gular Nonſuits, the Merits of Cauſes and Points of Law would be 
brought into Queſtion on Motions. Prime for Defendant ; Bootle 


for Plaintif. 


Beere againſt Brooking. Mich. 26 Geo. 2. 


88 UE joined, and Notice of Trial given for laſt Sitting in 
London within laſt Term; but a Miſtake being diſcovered in the 


for Judgment as in Caſe of a Nonſuit, and obtained a Rule to thew 
Cauſe, On hearing Counſel on both Sides, the Iſſue-Roll not be- 
ing {truck into the Bundle, and the Amendment being ſmall, the 
Court gave Plaintiff Leave to amend his Declaration, on Payment 
of Coſts of Application, and for not proceeding to Trial; and ap- 


for Defendant. 


Bentley ain Scott and another, in Replevin. Eaſter 
26 Geo. 2. 


RIME, for Defendant, moved for Judgment as in Caſe of 
Nonſuit. Pole for Plaintiff endeavoured to diſtinguiſh this 
from 


Plaintiff at the Trial had offered in Evidence an unſtamped Copy 


out of Court, and it cannot be ſet aſide; if irregular, it is not con- 


to alter it, the Rule muſt ſtand. If the Courts were to ſet afide re- 


Declaration, Plaintiff did not proceed to Trial, Defendant applied 


pointed a peremptory Day for Trial. Draper for Plaintiff; Willes 
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318 MNonpros, &. 
from Common Caſes, becauſe in Replevin Defendants might, in the 


firſt Inſtance, have carried down the Record to Trial. Per Cir ; 
The Ac of Parliament has made no Diſtinction. | 


Margerum againſt Fenton. Trinity 26 & 27 Geo. 2. 


IN Onpros ſigned for Want of Plaintiff's entering Iſſue, ſet 10 as 

irregularly ſigned one Day before the Time limited by Rule 
for entering the Iſue expired, The Rule runs, “ Unleſs Plaintiff 
« within four Days next after Notice ſhall cauſe the Iſſue to be en- 
tc tered,” which excludes the Day of Notice. The Rule was ſerved 
Friday 22d of June, and the Iſſue-Roll brought in Tueſday follows 
ing, on which Day the Vorpros was ſigned. i gon for Defendant ; ; 
Tiilles for Plaintiff. | 


Eagles and another again? Oſbaldeſtone, &c. Hilary 
31 Geo. 2. | 


PECIAL Action on the Caſe by Plaintiff againlt Defendant, 
for ſuffering an inſolvent Debtor to be diſcharged without Op- 
poſition, though retained: by Plaintiffs as their Attorney to oppoſe 
the ſame; Plaintiffs not having proceeded to Trial laſt "Term, as 
they might have done, Defendant by Motion in Court obtained a 
Rule to ſhew Cauſe, why Judgment as in Caſe of Nonſuit; wherc- 
upon Plaintiffs obtained a Side-bar Rule to ſhew Cauſe, why they 
ſhould not have leave to amend their Declaration, by ſtriking out an 
Allegation, that they paid Detendant ſeveral Sums of Money. The 
whole Matter coming on in Court, the Side-bar Rule for amending 
the Declaration was diſcharged, and the Rule for Judgment as in 
Caſe of Nonſuit made abſolute. Hewitt for Defendant z Davy for 
Plaintiffs. - | 


Oute 


Putlawry. 
Oſborne againſt Carter. Eaſter 6 Geo. 2. 


Efendant taken on a Capias utlagat' on a Sunday, moved to be 
diſcharged, the Taking being contrary to the Statute 29 C. 2. 


The Court held the Taking bad; but refuſed to grant an Attach- 


ment, and put the Defendant to take the Remedy given by the 
Statute. 


North againſl Chambers. Mich. 7 Geo. 2. 


AYNES moved for Defendant, that Plaintiff might reverſe 


an Outlawry at his own Expence, upon Affidavits that De- 


fendant, at the Time he was returned outlawed, and long before 
and after, was abroad in Parts beyond the Seas. Denied per Cur”, 
\ becauſe this is Error, and not proper to be conſidered as an Irre- 


5 gularity, 
Peach againſt Wadland. Mich. 11 Geo. 2. 
Laintiff having commenced a Proceeding to O againſt 


Defendant, Defendant gave Notice to Plaintiff that he had 
appeared, and obtained a Superſedeas to the Exigent. Plaintiff 


ſearched at the Compter, and no Superſedeas being allowed there, 


Defendant was returned outlawed, who moved to ſet aſide the Out- 
lawry. On ſhewing Cauſe, Defendant alledged he had entered an 
Appearance with the Exigenter ; but that appeared to be unneceſ- 
ſary, and a novel Impoſition by the Exigenter, whoſe Appearance 
Book is two Years old only. 
is in itſelf an Appearance, if delivered to the Sheriff before the Re- 
turn of the Exigent ; but that not having been done in this Caſe, 
Defendant is regularly outlawed ; and the Rule to ſhew Cauſe why 
the Outlawry ſhould not be reverſed at Plaintiffs Expence, was diſ- 
charged. Eyre and Agar for Plaintiff; Draper tor Rn 
Vide Waifon's prin.cd Rules, fol. 69 and 78. 


5 . Blunt 


The Court held, that the Superſedeas 
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320 Dutlawry, 


Blunt againſ! Beale. Eaſter 11 Geo. 2. 


P RICE moved, That Plaintiff might reverſe an Outlawry at 


his own Expence, Defendant being in Parts beyond the Seas at 


the Time he was outlawed. Per Cur' Defendant may take Advan- 
tage of this by Writ of e tis not Matter of Irregularity. No 


Rule. 


Bennett againſt Sy denham. The fame againſt Skinner, 
Mich. 12 Geo, 2. 


AKE R, Anoruy for Plaintiff, Motion by Eyre as Draper 

for Defendant to reverſe Outlawries on common Clauſum fre- 
git at Plaintiff's Expence, on Affidavits of Defendant's publick Ap- 
pearance and Dealings, ſworn by themſelves only. Per Draper, Act 
to prevent vexatious Arreſts directs Proceſs to be ſerved where no 
Affidavit is made of the Debt; and an Outlawry can only be ſup- 
ported by Proceſs to arreſt, It appears, that Plaintiff's Demand on 


Defendant Sydenham is no more than 15s. 64. and on Defendant 


Skinner 11. 55. Wright for Plaintiff urged, That where Defendants 
cannot be come at to be perſonally fwd with Proceſs, Plaintiff has 
no Remedy but an Outlawry. Per Cur”: Let the Rule be enlarged 
*till next Term, that Boater, Plaintiff's Attorney, may in the mean 
Time make Satisfaction to the Parties. 


Holman 2gan/t Braſier. IIilary 12 Geo. 2. 


UL E to ſhew Cauſe why Outlawry ſhould not be reverſed at 
Plaintiff's Expence. It appeared, that two Writs had been 


| ſued out, and Detendant could not be arreſted : He lived on the Con- 
. hnes of Surry and Kent, and when Surry Bailiff came to arreſt him, 
jumped over a Hedge into Kent, and put Bailiff to Defiance. Per 


Cur? : Though Defendant is ſworn to appear publickly, yet *tis plain 


he kept out of the Way to prevent being arreſted. Rule diſcharged. 


But by Conſent Debt and. Coſts to be paid out of the Money in 
Sheriffs Hand, and Overplus repaid to Defendant, Draper for 
Plaintiff; Bootle for Defendant. | a 


Speed 


Outlawry; 0a 


Speed againſt Barber, Mich. 15 Geo. 2. 


| ULE to ſhew Cauſe why Proceedings on the Exigent 5a Ca. 


| - fa. ſhould not be ſtayed, was made abſolute, The Exigent 
bore Tefte 29th May laſt, and after that Day, and before the Return, 
Defendant became a Priſoner in the Fleet, at the Suit of a third 
Perſon, It was notorious at Che/ter that Defendant was become in- 
ſolvent, and had aſſigned his Effects for the Benefit of his Creditors, 


Steele, Plaintiff's Agent, was told by Kent, Defendant's Agent, that 


Defendant was in Cuſtody; the Exigent was not yet returned, but 
remained in the Sheriff's Hands, Per Cur” :; The Exigent was well 


ſued out before Defendant's Commitment to the Fleet, and no No- 


tice of that Commitment was given to Plaintiff's Agent till after the 
Exigent, but the Outlawry will ſignify nothing, becauſe it may be 
reverſed by Writ of Error. Let the Rule be abſolute, and Plaintiff 
may charge Defendant in Execution. 2 Ralls Abr. 804. pl. 3. 
where Defendant goes beyond the Seas after the Tz/te of an Exigent, 
he may be regularly outlawed. nne for Defendant ; Willes for 


_ Plaintiff, 


White againſt Dunſter, 


Efendant was waived ſpecially on meſne Proceſs as 2 ſingle 
Woman, by the Name of Dunſter; and after the £x:i7:»t, 


and before the Outlawry, ſhe married one Milliam Priſeley, viz. in 


February 1749; in Auguſt 1741 ſhe was taken by the Name of 


Dunſter, by a Capias Utlagat', and a Rule was obtained to ſhew 


Caute why the Outlawry ſhould not be reverſed at the Expence of 
William Priſciey, on his entering a common Appearance for him- 
ſelf and his Wife: But the Rule was Ciſcharged, the Court refuting 
to interpoſe, as the Marriage was after the Exigent. Bootle for De- 
fendant; Beſfield for Plaintiff. 


Heely again Hewſon. Eaſter 16 Geo. 2. 


T appeared that pending the Eæxigent, Defendant was a Priſoner 
in the Gaol for the City of Di; for which Reaſon the Court 


ordered the Qutlawry to be reverſed, without Payment of Coſts 
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322 Outlawry, 


to Plaintiff, upon Defendant's entering a common Appeatane: A 
Birch for Plaintiff ; Pootle for Defendant, 


Farnworth againſt Smith. IIilary 18 Geo. 2. 


ULE to ſhew Cauſe why Outlawry ſhould not be reverſed, 
at Plaintiff's Expence, Objected, on the Part of Defendant, 
That he was a publick viſible Man, and Plaintiff had not endea- 
voured to arreſt him. That the Capias, Alias, and Plurics, were 
all ſued out at one and the ſame Time. That no Affidavit of the 
Debt was indorſed on the Writs (though bailable) purſuant to the 
Statute to prevent vexatious Arreſts. That no Date was put to 
the Writs, as required by the Statute, The Afﬀidavits as to De- 
tendant's Viſibility were fully anſwered, and his total Abſconding 
proved. And the Court held, That in cafe of a total Abſconding, 
no Endeavours to arreſt are neccfiary, That Suing out the Ces 
Alas, and Pluries together, was regular, and Crane by conſtant 
Practice. That on Proceſs to the Outlawry, no Affidavit for Bail 
is required by Statute, or the Courſe of the Court ; nor is a Date to 
ſuch Proceſs uſual, The Rule diſcharged, without Coſts, Prim: 
for Plaintiff; Draper for Defendant, 


Dale, Widow, against Robinſon, Clerk. Mich. 20 
Geo. 2. 


Bjected by Defendant, who had been outlawed on the Profe- 

cution of the Plaintiff, That he was a publick viſible Man, 
and that the Return of the Proclamation was bad; it importing; 
that Proclamations were made as the Sheriff was by the Writ com- 
manded, but not where or according to the Form of the Sta.ute, 
Defendant's being a publick viſible Man was fully denied and it 
was fully proved hes he abſconded, and his Living was under Se- 
queſtration. The Court ſeemed to think the Return of the Procla- 
mation ſufficient. Pruftra fit per plura, &c, but faid, Deſendant 
might, as to it, bring a Writ of Error, if ſo adviſed. The Rule to 
ſhew Cauſe why he Outlawry ſhould not be reverſed at Plaintiff's 


Expence was diſcharged. $4;nner ſor Defendant ; Ililles for Plaintiff 
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Dutlawry, 323 


Withall against White. 


FT ER the Return of the Exigent, but whilſt it remained in 

the Hands of the Sheriffs of London, and before Defendant 

was returned Outlawed, the Court made a Rule, That a Superſedeas 

to the Exigent ſhould be allowed, on Payment of Coſts,” Vide Gene- 

ral Rules, 17 Cha. 2. 94 A 2. Prime for Defendant; IVilles 
for Plaintiff, 


Wiat againſt Parker. Trinity 21 Geo. 2. 


Efendant outlawed, after Judgment moved to ſet aſide the 

Outlawry for Want of a Proclamation. Per Cur' This is 

not a fit Matter to be determined in a Summary Way. Defendant 
may bring a Writ of Error. Gro. Jace $79. © 


French againſt Manby. Mich. 27 Geo. 2. 


Writ of Allacatur on the Exigent had iſſued (after Judgment 


and Ca. fa.) returnable on the Morrow of All Souls laſt, 3d 


'zvember 1753, whereupon Defendant was returned to be out- 


awed ( Quinto exaftus) 16th Fuly 1753. It appeared, that Plaintiff 


died 6th Augst 1753, and that a Commiſſion of Bankrupt iſſued 
gainſt Defendant 21ſt ſame Auguſt. Defendant obtained a Rule 
to ſhew Cauſe why Proceedings ſhould not be ſtayed, which Rule 
was diſcharged ; the Court being of Opinion, That the Writ ang 
Return muſt be filed, notwithſtanding Plaintiff's Death after the 
Day of Outlawry, but before the Return. Before an actual Aſſign- 
ment by Commiſfioners of Bankruptcy, the Crown is not bound; 


though there is a great Difference betwen an Extent in Aid pro 


Rege, and an Outlawry for a private Perſon's Debt. Here is no 
Foundation to tie up Plaintiff's Hands; he may proceed, if he ſha!1 
be ſo adviſed. Pri me for Defendant ; iſſen for Plaintiff, 


Y 2 Aſhley. 
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324 Dutlawry. 


Aſhley, Efquire, againſt Stockwell, Eſquire, and 


Huſband, Eſquire. 


HREE ſeveral Outlawries had been pronounced about a 
Year ago, and tranſcribed into the Exchequer; one againſt 
both Defendants, a ſecond againſt Defendant Stockwell, and a third 
againſt Defendant Huſband; all at Plaintiff's Proſecution. Penveld 
and Roberts, authorized by Power of Attorney executed by Defen- 


dants, applied on their Behalf, and obtained a Rule to ſhew Cauſe 


why theſe Outlawries ſhould not be reverſed, at Plaintiffs Expence; 
Defendants at the Time when the Writs of Exigent iſſued and ſtil 
being in Parts beyond the Seas. On ſhewing Cauſe by Plaintiff it 
appeared, that Defendants had been abroad three Years, and pro- 
bably never intended to return to England; and it was urged, that 
as they ſtayed abroad longer than their lawful Occaſions required, 
ſuch Stay muſt-be looked upon to be with a View to defeat Juſtice; 
and conſequently they were duly outlawed. That if not, they ought 
to bring their Writ of Error, and ſhould not be relieved in this ſum- 
mary Manner by Motion. The Court thought it diſcretionary in 


them to relieve by Motion, or put the Parties to a Writ of Error, 


according to the Circumſtances of the Caſe. Courts have gone 
further of late Years than heretofore, on Motions, as more effectual 


to expedite Juſtice, ſave Expence, and preſerve Credit and Charac- 


ter. It is difficult to determine, when Defendants Stay abroad to 


avoid Proceſs ſhall be taken to commence. There is no ſufficient 
Foundation for the Court to order Plaintiff to reverſe theſe Outlaw- 


ries at his own Expence. But as they are not ſpecial, but only in 
Treſpaſs Quare clauſum fregit, Defendants have a Right to reverſe 
them at their own Expence, on entering common Appearances, 


and Payment of Coſts. Rule made accordingly. Defendants, be- 


fore the Outlawries were tranſcribed into the Exchequer, might 
have reverſed them, on entering common Appearances and Pay- 
ment of common Coſts, as far as the Exigent; but now, after they 


are tranſcribed, Coſts muſt be paid to the Time of Reverſal. . 


for 8 3 Milles for Plaintiff, 


The 


2 R 
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The King againſi Manby, on the Proſecution of French 
5 (deceaſed.) Eaſter 27 Geo. 2. 


Efendant was outlawed after Judgment, and taken by a Ca- 


Judgment of Outlawry appeared to be entered after Plaintiff's 
Death; and that the Capias utlagat' iſſued without a Revival of the 


Judgment. He quoted Brownlow's Brevia judicialia, and the Re- 


giſter of Judicial Wrts, fo, 42. A. B. to ſhew Writs of Scire facias 


in ſuch Caſes brought by Plaintiffs Executors. Rule abſolute to ſet 


aſide Capias Utlagatum.. IVilſon for the late Plaintiffs, 


Reilley againſt O Connor, Eſquire. Mich. 29 Geo. 2. 


INH E Outlawry commenced and compleated during Defend- 
T ant's Reſidence in Ireland, was ordered to be reverſed at 
his Expence (without Bail or Appearance.) Where the Court ſee 
an unlawful Proceeding they will not put the Party to the Expence 


of a Writ of Error, but will avoid Circuity and relieve him in a ſum- 
mary Way. Prime for Defendant ; Willes for Plaintiff, 


Barclay againſt Green. Hilary 39 Geo. 2, 


Efendant was outlawed while reſident at Famaica for a Debt 
contracted in England, and was abroad when the Proceeding 


to Outlawry was firſt commenced. Motion by Prime, That the 


Outlawry be reverſed at Plaintiffs Expence with Coſts. Vide 
antea, Reilley againſt Of Conner, Eſqz Mich. 26 Geo. 2. Rule made 
to ſhew Cauſe ; upon ſhewing Cauſe, Defendant appeared to be an 
abſconding Perſon, and that the Motion though in his Name was 


not made by him, but by a third Perſon, and the Matter appear- 


ing to be a Contention between Creditors, the Court would not 
exerciſe a diſcretionary Power fo as to relieve Defendant in a 
ſummary Way ; Plaintiff has had no Recompenſe for his Debt, 
the Court will not take from him the legal Advantage he has 

Y 3 got, 
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got, tan if he thinks fit may bring his Writ of Error. 
The Rule diſcharged. Prime for Detendant ; Davy for Plaintif. 


Challing againſt Fox. Mich. 31 Geo. 2. 


RI T of Superſedeas to an Allucatur to the Exigent could 
not be ſealed in the Morning of the Day, whereon the 
Allocatur was returnable, being Holiday; but was ſealed, and brought 
to the Sheriffs Office London, in the Afternoon about half an Hour 
after Defendant was returned outlawed, the Proceeding was by 
ſpecial Original in an Action on the Caſe on Promiſe, e a 
Damages were expreſſed requiring Bail. Motion and Rule to 
Cauſe why Defendant ſhould not have Leave te appear, and Super- 
ſede the Exigent on Payment of Coſts, Upon ſhewing Caule the 
'Court was not willing to ſtrip the Plaintiff of an Advantage which 
he had fairly and regularly obtained: Before a Defendant is return- 
ed outlawed he may Superſede the Exigent, though founded on a ſpe- 
cial Original, and though the Debt be ever ſo large (as the old Prac- 
tice ſtill continues). But after he is returned outlawed he cannot 
reverſe the Outlawry without Bail, who are to be abſolutely bound to 
pay the Money without Power to render the Principal in their Diſ- 
charge. Ordered that Proceedings on the Outlawry be ſtayed on 
Payment of Plaintiff's Debt and Coſts within a Month, but in De- 
fault Rule diſcharged, and Plaintiff at Liberty to proceed on the 
Outlawry. Prime for Defendant 3 Poole for Plaintiff. 


Oper, &c. 
Barber, Aſſignee of the Sheriff, againſt Satchwell, on 
a Bail-Bond, Trin. 17 & 18 Geo. 2. 


Y a Judge's Order Defendant was allowed two Days Time | 
D to plead, which expired goth May. On the Day following, 
_ F3rſt May] Oyer of the Bail-Bond was demanded ; which De- 
| 5 | mand, 
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mand, after the Time for Pleading expired, Plaintiff looked upon as 
a Nullity, and ſigned Judgment; which was held to be regular, and 
the Rule to ſhew Cauſe why the Judgment ſhould not be ſet aſide, 
was diſcharged. The Court ſeemed to think ¶ Capitalis Fuftic* folus}] 
that it was reaſonable Oyer might be demanded any Time betore 
Judgment, but would not overturn the eſtabliſhed Practice. Sinner 
for Defendant ; Willes for Plaintiff, 


The Weavers 1 againſt Ware. Action on a 


By-Law. Mich. 18 Geo. 2. 


Efendant prays Oyer, and a Copy of the Letters Patent ſet forth 


in the Declaration with a Profert in Cur', and Pluintiffs give 
him Oyer and a Copy, for which Copy Defendant pays, and after- 
wards doth not make the Oyer Part of his Plea, but pleads the Ge- 
neral Iſſue, Nor cu#; Plaintiffs make up the Iſſue with Oyer ; De- 


fendant moves that the Oyer may be ſtruck out of the Iſſue; and | 


upon hearing Counſel on both Sides, the Motion was denied. Dra- 
per: Giving Oyer is the Act of the Court, and when ſet out, is Part 
of the Declaration. Letters Patent are a Record, and Non Conce/ſit 
pleaded doth not deny the Letters Patent, but the Operation thereof 
only. Action on Bail-Bond, in the Declaration not laid that the 
Bond was given to the Sheriff per Nomen Oflicii; Defendant pleads 

on eft factum, Plaintiff in his Replication ſets out the Bond by Way 
of Oyer, to help the Defect in the Declaration. Per Cur' : Plain- 


tiffs may by Replication pray an Inrolment iz hec verba, but can- 


not make Defendant pray Oyer in his Plea upon Record whether he 
will or no, Where Oyer is prayed, Plaintiffs have a Right to make 
the Oyer Part of Defendant's Plea. If no Oyer is prayed, an In- 
rolment proper. If Oyer prayed, no Inrolment. The Pleadings are 
ſuppoſed to be Ore tenus at the Bar, and a Record is to be made of 
what is done there. Bootle for Defendant ; Draper for Plaimiff, 
Caſes cited for Plaintiffs, P/ow. 491. 20 H. 7, 8. Dyer 133, 187. 


Cro. Fac. 679. Stonehouſe againft Read, 1 Lut. 680. Blewit againſt. 


Avpleby, Cr. Lit. 260. a. Brook, Tit, Record. Alter in Banco Regis, 


Y 4 Pauper 
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Pauper. 
Eaſter 8 Geo. 2. 


Poor Man, Defendant in a Suit brought in this Court, applied 

in the Treaſury to be admitted to defend in forma Panperis, 

but was denied : The ſtatute for admitting Paupers extends to Plain- 
tiffs only, and not to Defendants. 11 Hen. 7. cap. 12. 


Pleadings and Time to plead. 


Gibſon against Cole. Hil. 6 Geo. 2. 


Rule to plead double, (viz.) Non A ſampſi it, and a \ General 
Releaſe — becauſe theſe Pleas are contradictory. 


Cortizos ægainſt Munoz. Trin. 6 & 7 Geo. 2. 


EMU RRE R was joined in Michaelmas Term laſt, argued 
þ D in Hilary, and Judgment given for Plaintiff, Defendant 
brought a Writ of Error, intending to aſſign for Error the Want 
of an Original: Whereupon Plaintiff entered the Demurrer and 
Judgment on a Roll of Hilary, having obtained an Original of 
that Term, though he had none of Michaelmas. Defendant moved 
that the Demurrer might be entered of Michaelmas Term; and upon 
hearing Counſel on both Sides, it appearing that the Demurrer was 
joined of that Term, the Court ordered it to be entered according- 
ly, purſuant to a general Rule of Court formerly made upon Com- 
plaint of the Clerk of the Treaſury, that all Ifſues ſhall be entered of 
the ſame Term wherein they are joined, Baynes for Defendant 3 
Chapple for Plaintiff, 
Halſey 


Pleadings, &c. 


Halſey againſt Feltham. 


HIS was an Action of Treſpaſs for entering Plaintif®s Cloſe, 


and pulling down a Were. Defendant moved to plead double, 
(viz.) Liberum tenementum, and a Juſtification of pulling down the 


Were as a Nuiſance, and a Rule Ni was obtained; but was after- 


wards, on hearing Counſel on both Sides, diſcharged by the Court, 
the Matters prayed to be pleaded being inconſiſtent. Baynes for 
Defendant ; Chapple for Plaintiff, | 


King gig, Boſwell. Mich, 7 Geo. 2. 


EFENDANT obtained a Rule N;/ to plead double, Nan 

Aſſumpſit and Non Aſumpſit infra ſex annos. Plaintiff ſhewed 

for Cauſe, that the Rule to plead was expired before the Motion to 

plead double was made; but Court held that Defendant was proper 

to move to plead double any Time before Judgment ſigned, Birch 
for Plaintiff; Comyns for Defendant. 


Hartley againſt Varley, Hil. 7 Geo. 2. 


KINMNE R moved for Oyer of the Bond whereon this Action 
b was brought, upon an Affidavit that it was not for Delay, but in 

order to plead Payment agreeable to the Fact; but the Court refuſ- 
ed to make any Rule, Oyer not having been demanded in * 
Time, (* vix. ) before the Rule for pleading expired. 


Durſley againſi Cole. 


HIS was an Action brought againſt an Inn-keeper for detain- 


ing two Horſes of Plaintiff's. Eyre moved to plead double, 
(viz,) Not guilty, and an Accord and Satisfaction, which he would 
have compared to Non Aſſumpſit, and Non Afſumpſit infra ſex annos. 
Hawkins oppoſed the Motion. The Court denied to make any 
Rule, the Matters prayed to be pleaded being contradictory. 
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220 Pleadings, &c. 


Martindale against Galloway, Executor, &c. 


ARNALL moved for Defendant that he might have 

Leave to withdraw his Plea of Judgments, and Rends pleaded 
in Bar, and plead Plene adminiſtravit, which, upon __ Chappie 
for Plaintiff, was n by the Court, 


Reeves against Probart. 


R LIN moved that Defendant might have Leave to with. 

draw his Plea of Tender,. and plead the General Iflue upon 
Payment of Cofts. The Court denied the Motion, becauſe this 
Alteration of the Plea would put Plaintiff to an Inconvenience, the 
Money pleaded to be tendered being brought into Court. 


Hughes agarnft a Adminiſtrator, Eaſt. 7 Geo. 2. 


EF END AN T had 4 an Order for Time to plead, 

pleading an iſſuable Plea, &c. and afterwards pleaded in Bar 
to the Plaintiff's Action (which was upon ſimple Contract) a 
Judgment confeſſed upon a Bond ſince the Order for Time to plead 
made. Plaintiff moved to ſet aſide the Plea; but the Court upon 
hearing Counſel on both Sides, were of Opinion, that as there was 
no particular Reſtraint in the Order, and as the Bond (whereupon 
the Judgment was confeſſed) might have been pleaded in Bar to this 


Action, the Plea muſt ſtand, Baynes for Defendant 3 Chapple for 
Final, 


Poole againſt Broadfield. 
D EF END ANT pleads Bankruptcy, and concludes with an 


Averment, and not to the Country; to which Plaintiff de- 
murred. Court held the Plea bad, and gave ** for Plaintiff. 
Chapple for Plaintiff, 


Humfreys 


e l * 


Pleadings, &c. - oo 


Humfreys againſt Ward. Trin. 7 & 8 Geo. 2. 


OUR T were of Opinion, that a Plea in Abatement, after the 
Rule for Pleading is out, is a Nullity, and Plaintiff may ſign 
his Judgment. Hawkins for Plaintiff; Baynes for Defendant. 


Smith againſt Roe. 
In anne! | ECLARATION of Za/ter Term to appear 


in Trinity. Skinner moved to be at Liberty to 
plead Ancient Demeſne. A Rule was made to ſhew Cauſe ; upon 


ſhewing Cauſe it was inſiſted for Plaintiff, that the Plea being to the 


Juriſdiction of the Court, is a Dilatory, and ought to have been 


- pleaded within the firſt four Days of this Term; and of that Opi- 


nion were the Court, and diſcharged the Rule. Sir George Cooke 
quoted two Caſes in Point, determined in this Court, Holdſaſt againſt 
Carlton, Hil. 1 Geo. 2. and Bingham againit Barker, Trin. 2 Geo. 2. 


Adkin again: Worthington, an Attorney. 


a RE for Defendant demurred, and ſhewed for Cauſe, that in 
the Memorandum it is not ſaid, Whether the Bill was in a 
Plea of Debt or Caſe, or in what Plea. Chapple for Plaintiff argued, 
that the Bill is ſet out in Hr verba, and ſhews itſelf. Judgment for 


Plaintiff, 


Benn againſt Geary. 


Rule was made for Plaintiff to ſhew Cauſe why Defendant 
ſhould not plead double, (viz.) Non Aſſumpſit and Non H 
ſumpſit infra ſex annos, Plaintiff, on ſhewing Cauſe, produced an Affi- 
davit that Defendant had not appeared, and conſequently not being 


in Court was not proper to make the Motion. Rule diſcharged, 


Chapple for Plaintiff; Birch for Defendant, 


Heathfield 
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Heathfield againſt Allen. Mich. 8 Geo. 2. 


KINNER for Defendant moved to plead double. Non A 
ſumpſit and Plene Adminiſtravit, which was denied by the Court, 


no Afﬀidavit being produced that Defendant had fully adminiſtered, 


The Bargen of Wiſbech against Frier. 


93 IN moved for Defendant to lead double, Solvit ad diem 

and Riens per Diſcent. Skinner, for Plaintiff, objected, that an 
Affidavit of the Fact as to Riens per Diſcent ought to be produced 
from the Heir, as from an Executor or Adminiſtrator in a Plcne Ad- 


miniftravit, and the Objection was held good. No Rule. 


Peirſon againſt Ives. Hil. 8 Geo. 2. 


EFENDANT pleaded Non Aſumpſit infra ſex annos, and 
Plaintiff demurred to the Plea : the Matters in Queſtion being 
Actions between Merchant and Merchant; and Defendant there- 
upon moved to add to his former Plea a general Non Aſſump/it, upon 
Payment of Cofts ; 5 but this was denied, 


wad againſt Standing. 


In Formedon. EF END AN T pleaded Never Tenant of the 


Freehold in Abatement, and Plaintiff refuſed to 

accept the Plea ; whereupon Defendant applied to the Court, and 
upon hearing Council on both Sides, the Plea was ordered to be re- 
ceived. It cannot be pleaded otherwiſe than i in Abatement, Baznes 


for Defendant 3 Darnall for Plaintiff, 


Nicholſon 


Pleadings, &c. 333 


Nicholſon azainf Conſtable, Attorney. Eaſter 8 
Geo. 2. 


LAI NTIFF declared with a Memorandum upon a Bill, but 

omitted in the Memorandum the Words (in a Plea of Treſpaſs 
upon the Caſe.) Defendant demurred, and ſhewed this Omiſſion ſpe- 
cially for Cauſe. Per Cur” : The Plea appears by the Bill, which is 
ſet forth verbatim in the Declaration. Judgment for Plaintiff. 
Comyns for Plaintiff; Glyde for Defendant, Adkin againſt Morthing- 
ton. Attorney. Trin. 7 & 8 Ges. 2. 


Jarratt againſt Robinſon. 


f aur moved to plead 4 (viz.) Non Afrompfe, and 

ſeveral Matters ſet off againſt Plaintiff's Demand, which was 
denied per Cur', as contradictory. The General Iſſue muſt be 
pleaded, with Notice to ſet off, purſuant to the Statute. 


Marſhall againſt Lawrence. Trinity 8 & 9 Geo. 2. 


KINNER moved to plead double, Nil debet and Nil habuit 
in tenementis, Refuſed. Per Cur': The latter 88 be an in 
Evidence upon the former. 


Jury againſt Woodhouſe and others, Executors. 


PON the Trial of a Cauſe at V Prius, in Middleſeæx, againſt 

the Defendants, at another Plaintiff's Suit, the Lord Chief 
Juſtice held a Leaſehold Eftate (though not ſold) Aﬀets in Defend. 
ant's Hands, ad valorem; and thereupon by Conſent, Proceedings 
were ordered to ſtay in the former Action until the Eſtate could be 
ſold. Chapple now moved that Plaintiff might perfect bis Judgment 
in the former Action, and that Defendant might have four Days 
Time to plead that Judgment in Bar to this Action. Darnall, for 
Plaintiff, oppoſed the Motion; and it A that Defendants 
had 
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1 had obtained the Chief Juſtice's Order for four Days Time to plead, 
oh which were expired, pleading to Iſſue, and taking Notice of Trial 
within Term, the Court reſuſed to grant any Rule. 


8838 


Handaſyd againſt Wilſon. Mich. 9 Geo. 2. 


EFENDANT pleaded to the Sci. Fa, upon his Recognizance 
of Bail, Payment by the Principal; to which Plaintiff re- 
plied Nonpayment, and tendered an Iſſue ; whereupon Defendant 
demurred, and Plaintiff joined in Demurrer, moved for Concilium, 
and ſet down the Cauſe in the Paper to be argued. Defendant af- 
terwards moved to withdraw his Plea, and plead Nul tiel Record of 


the Recognizance, which was denied by the Court on hearing I 
Council on both Sides. Skinner for Defendant . for Plain- 
tiff. 


Raine againſt Spencer. 


EFENDANT pleaded Coverture as the Wife of John Themp- 

ſon, in this Manner, (viz.) And the aforeſaid Sarah Spencer, 
Sc. Her Affidavit was in the ſame Stile, but ſigned Sarah Thomp- 
ſon: The Plea was ſet aſide. Chapple for Plaintiff; Skinner for 
Defendant, | 


Napper againſt Biddle. 


HE Declaration was of Michæelmas Term laſt, and Defendant 

pleaded in Abatement the fourth Day within Hilary Term 

then next, without a Special Imparlarice. Plaintiff demurred to the 

Plea, and Defendant joined in Demurrer ; whereupon Plaintiff made 

up the Book with a Genera] Imparlance, and the Cauſe was ſet down 

in the Paper to be argued. Chapple moved for Defendant, that the 

General Imparlance might be truck out of the Paper Book; inſiſt- 

i : ing that the firſt four Days of Hilary Term were ex gratia, and that 

Bid +: Defendant might then plead as of Michaelmas Term before. The 

„ Motion was oppoſed by Belſield, and no Rule was made; the Court 
declaring that in this Caſe Defendant could not plead in Abatement 
without procuring a Special Imparlance, | 
. | Macdonald 
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Macdonald againſt Gunter. Hilary 9 Geo. 2. 


ORREST (Plaintiff's Attorney) delivered a very long Declara- 

tion for entering Plaintiff's Houſe, and taking and carrying 
away his Goods. Forreſt had in every Count repeated the Particu- . 
lars contained in -an Inventory of Defendant's Goods taken at the : Y 
'Fime they were diſtrained for Rent, on account of which Diſtreſs : i 
this Action was brought, with ſome ſmall Variation in the Deſcrip- | 
tion of the Goods, and laying the Treſpaſſes on different Days. 
Court, upon hearing Counſel on both Sides, (it appearing that the 
Action was brought for one and the ſame Treſpaſs,) ordered two of 
the Counts, to be ſtruck out, and Forręſt to pay Colts, Jright tos 
Defendant ; Camyns for Plaintiff and Forre/?, 


Ro eee RS © 
0 TY 


Hutchins ggainſt Lillyman. 


2” 


EFENDANT's Attorney not being to be found, the De- 

claration was delivered to Defendant himſelf, and for want of 
a Plea Plaintiff figned Judgment. The Declaration was held to be 
irregularly delivered; but by Conſent, Matters in Difference were 
teferred to the Prothonotary. | | 
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: Newberry againſt Strudwick. Eaſter 9 Geo. 2. 5 

1 CTION of Debt brought on Judgment. Defendant pleads 1 
& GW — WI 

7 | that Plaintiff had recovered a Judgment in B. R. To this | 1 

Flaintiff replies Nu! tie! Record, and delivers os Iſſue with a Day | 

given in it for Defendant to bring in the Record at his Peril. De- = 

fendant inſiſts that the Ken of Aul tie! Record ſhould not be j 

delivered in the Iſſue-Book, and Day given to bring in the Record, | 1 

but that Plaintiff hould give him the Re eplication by itfelf in Form, | 

and give a Rule to rejoin, therefore moved that Plaintiff ſhould take 1 

ack the Iſſue delivered, and del eplication 11 n, and alſo * 

back the Iſſue deli J, and deliver a Replication in Form, and alſo | . 

repay the Money he took for the Iſſue. Rule to ſhew Caufe. Upon | : 


ſacwing Cauſe, the Court were of Opinion that a Rejoinder in this 
Caſe is totally unneceſſary after a compleat Iſſue joined, and the De- 
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livery of the Iſſue was right. Rule diſcharged. There is no Dif- 
ference between a Record of this Court pleaded, and a Record of 


another Court; the Iſſue is compleat upon the Replication without 


the Rejoinder. Where Defendant avers the Record, and Plaintiff 
gives him a Day to bring it in, the Concluſion of the Replication is 
as follows, viz. Et hoc parat' eſt verificare qualitercunque, &c. Et dic- 
tum eſt prefat' Def quod habeat Record” ill' hic in Octab. Pur' Beatz 
Marie ſub periculo ſuo, Ac. Item dies dat” eft præfat' quer hic, c. 
Where the Plaintiff avers the Record, the Concluſion of the Repli- 
cation is thus, viz. and prays that that Record may be ſeen and inſpeci- 
ed by the Fuſtices here, &c. And becauſe the ſaid Plaintiff hath not 
now that record ready here in Court, he is directed that he have that 
Record here in eight Days of St. Martin. The ſame Day is given to 


the ſaid Defendant here, &c. Belfield for Plaintiff; Corbet for De- 
| fendant, b 


Sydebotham again/? Frith, Attorney. 


HE fame Caſe and the ſame Determination as in Adin againſt 
Morthington, Trin. 7 & 8 Geo. 2. — for Plaintiff; Bel. 
field for Defendant, 


_ againſt Neeves. Trinity 10 Geo. 2. 


In Treſpaſs. OOTLE moved for Defendant for Leave to plead 

doubly, viz. Non cuP and Liberum tenementum of the 
Liberty of St. Catherine's, and obtained a Rule to ſhew Cauſe, which 
was afterwards made abſolute upon an Affidavit of Service, n no Cauſe 


bong ſhewn. 


| Peaſe againſt Badtitle. 


In Raunen JJ NNE moved after the firſt four Days of Term 


to plead ancient Demeſne, which was denied. It 
is a Plea to the Juriſdiction of the Court, and ought to be © worel 
within the firſt four Days of the Term, 


. . 5 Recks 
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Reeks and Wife againſt Robins. 
9 | 
1 being ſerved with Proceſs at the Suit of Reels ap- 


peared, and a Declaration was delivered; a Declaration was 


allo delivered by the By at the Suit of Reefs and Wife, Defendant 


applied to have the Proceedings ſtaid on the Declaration by the By, 
there being no Proceſs to warrant it; for though by the Practice of 
the Court Plaintiff might the ſame Term the Proceſs is returnable 


declare againſt Defendant as often as he would at his own Suit, yet 


he cannot declare by the By joined with his Wife or any other Per- 
ſon, and there is greater Reaſon for it ſince the Statute to prevent 

vexatious Arreſts, which requires Proceſs-to be ſerved. The Pro- 
ceedings in the Declaration by the By ſtayed. Chapple for Defen- 
dant; Eyre for Plaintiff. 


Davenhill again/t Barritt. Mich. 10 Geo. 2. 


FT ER Defendant had obtained a Tudor s Order for Time to 

plead, pleading an iſſuable Plea, he pleaded a Tender; which 

Plea was ſet aſide as a Plea that could not be pleaded after Time to 
plead obtained. Birch for Plaintiff; Eyre for Defendant. 


Sherlock againſt Templer. 
Jenin had demurred generally, and now moved for Leave 


to withdraw the Demurrer, and plead the General Iſſue. It 
was objected by Plaintiff, that by this Means he had been delayed of 
a Trial at laſt Aſſizes; but it appearing that tlie Parties had been 
before a Judge, and that Defendant had offered to withdraw his De- 
murrer, and plead the General Iſſue, Time enough for Plaintiff to 
have tried his Cauſe at laſt Aſſizes, the Motion was granted. Chapple 
for Defendant; ; ys for Plaintiff, 
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Bird again/! Spincks. | 


In Replevin. FF\HE Court gave Leave to plead doubly, v:z. that 

| Plaintiff in Replevin had not property, and a 
Juſtification as a Diſtreſs for Rent. Chapple for Defendant ; Parker 
for Plaintiff. | 


Leighton againſt Leighton. 


FTER a Judge's Order for Time to plead, pleading an iſſu- 

able Plea, Defendant moved to plead double Matter, and the 

Queſtion was, Whether a Rule for that Purpoſe ought to be granted 

or not? The Court took Time to conſider, and after conferring with 

the Judges of the other Courts, gave Defendant Leave to plead 

doubly, pleading iſſuable Pleas, and taking ſhort Notice of Trial. 
Fright for Defendant ; Hayward for Plaintiff, | 


Shelly again/? Wright. Hilary 10 Geo. 2 


N the Margent of the Declaration ſtood the Word 17:4d:ſex, 

and Defendant's Addition was late of Meſtminſter, without fay- 
ing in the County afereſaid. Defendant pleaded in Abatement, that 
| It did not appear by the Declaration at what Place he was commo- 
rant, Plaintiff moved to ſet aſide the Plea, and obtained a Rule to 
ſhew Cauſe, which was diſcharged. It is not uſual to ſet aſide ſuch 
| Pleas upon Motion. Plaintiff may demur if he thinks fit, as deter- 
mined between Norris and Friend, Hil. 4 Geo. 2. Shinner for Plain- 
tiff; Hawkins for Defendant. 


N evil againſt Fiſher. 


To had pleaded Non afſumpſit infra ſex annos, and moved 
to add to that Plea Non aſſumpfit generally, which was denied. 

After Defendant hath pleaded a ſingle Plea, he cannot have Leave to 

plead doubly, Sinner. 

: Barnett 
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Barnett again Greaves, 


In Trae * Fitl:bey moved to plead doubly, Not guilty, and 4 


Juſtification, which was denied as contradictory. 


Buck agam/t Warren, Attorney, in Caſe. Eaſter 10 


Geo. 2. 


bo Promiſe. 1 paid 101. into Court on the common 

Rule, and afterwards obtained a Rule to plead 
add Non aſſumpſit and Non aſſumpſit infra ſex annoys. Plaintiff 
moved to ſet aſide the double Plea with Coſts, and had a Rule to 
| ſhew Cauſe, which was made abſolute. Plaintiff by the Rule to pay 
Money into Court is confined to plead the General Iſſue, and no 


ether Plea. The Motion afterwards to plead double is an Impoſi- 


tion on the Court. Chapple for Plaintiff ; Gapper for Defendant. 


Croſſe againſt Porter, Mich. 11 Geo. 2. 


Laintiff declared on a Recognizance of Bail without ſetting forth 

the Condition, Defendant demurred generally, Court gave 

Judgment for Plaintiff, The Recognizance in the Declaration does 

not appear to be conditional, but abiolute; if conditional, Defendant 

might have pleaded N tel Record. . for Plaintiff; Compns 
for Defendant. 


Church againſt Fendall. Eaſter 1 1 Geo. 2. 


OVED by Aar to plead two Juſtifications, vis. Damage- 
feaſant, and under a Demiſe from Defendant to Plaintiff, 


Chief Juſtice laid he thought them inconſiſtent; but as Defendant 


had obtained a Rule to thew Cauſe, and Plaintiff did not _ it, 
the Rule mult be abſolute, N 
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Ford agar Burnham. Trinity 11 & 12 Geo. 2. 


\ Efendant pleaded a Tender ante diem impetracon” brevis Ori- 
gina”, Plaintiff in his Replication ſet forth an Original pur- 
chaſed before the: Time of the Tender pleaded. VMynne moved for 
Defendant for Oyer of the Original, but the Motion was denied, 
The Court never make any Rules for Oyer of Originals, which are 
Matters of Record, 


Baynes againſt Lutwidge. 


HT Court gave Defendant Leave to plead doubly, - viz. a Dif- 

treſs for Damage-feafaut, and for Rent in Arrear. This is 
not ſtronger than Not Guilty, and Liberum Tenementum, Solvit ad 
diem, and a mutual Debt, which have been granted. Boztle for 1 88 
fendant; Draper for Plaintiff. | 


Weſt again Nichols. Mich. 6 Geo. 2. 


Claujum fregit was iſſued in Engliſb, and Plaintiff declared in 

Latin. A Motion was made to ſtay the Proceedings, but 

denied, becauſe the Declaration in Latin is to be taken as a Decla- 
ration by the * Yo 


Lunn egainſt Smith. 


HE Writ was returnable Craf. Trin. and Bail filed in Hilary 

Term following. The Sheriff was amerced, and did not 
clear his Contempts till Trinzty Term following, when Plaintiff ten- 
dered a Declaration, but Defendant refuſed to accept it ; whereupon 
Plaintiff left it in the Office, and ſigned Judgment. The Queſtion 
was, What Time the Plaintiff had to declare? And it was held by 
the Court, that he had two Terms to declare after Defendant was 
in Court; but this Declaration, not being delivered till the third 
Term after Bail our in, was too late, and the Judgment was ſet 


aſide. 


* — Androvin : 


againſt the Principal was ſet aſide, and alledged that no Ca. Sa. had 
been fince returned, and the Record of the Recognizance not being 

filed, and Defendant not being intitled to Oyer thereof could not 
plead the Want of a Ca. Sa. againſt the Principal, if that Matter is 
pleadable to ſuch ſhort Declaration, The Court declared no Opi- 
nion, but ſeemed inclinable to think that the Condition of the Re- 
cognizance doth not operate by Defeazance, but is Part of the Re- 
cognizance itſelf, and that Plaintiff ought to ſet out the Condition 
in his Declaration, and ordered the Plaintiff to file the Record of the 
Recognizance, but gave him Liberty to withdraw his former De- 
claration, and declare de novo if he thought fit. 
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Androvin galt Baſſen, Bail for Miller. Hilary 6 1 
Geo. . 8 1 
1 
| HIS was an Action of Debt upon a Recognizance of Bail, 9 
wherein the Plaintiff had declared in the ſhort Manner now : 1 
practiſed, without ſetting out the Condition of the Recognizance. 1 
Mr. Juſtice Price had made an Order for an Imparlance upon a De- 1 (1 
fect in the Notice given to Defendant of the Declaration being left 1 
in the Office, Sc. Plaintiff moved to diſcharge the Order. De— i 
fendant on ſhewing Cauſe produced a Rule whereby the Ca. S. 6h 
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Catlin againſt Elliott, Hunt, and Drew, Hilary 7 . 1 


| . . - | 1 j 
PON hearing Counſel on both Sides, three Declarations Tt 
in Aſſault, Battery and falſe Impriſonment were ordered to = 
be reduced into one, appearing upon the Face of the Declara- if 1 


tion to be all for one and the ſame Fact, and in each of the three 


Plaintiff declaring againſt one of the Defendants for an Affault, b 
Sc. ſimul cum the other two. Hawkins for Defendants; Birch for | 
Plaintiff, | al 
Harper, an Attorney, againſt Woodhouſe and others. 0 
IRE E Declarations for one and the ſame Battery being | 9 
ordered to be reduced into one, Plaintiff's Counſel pray- 4 1 
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ed Coſts, but was denied. Eyre for Defcndant; inner for 
Plaintiff, | | 


Jeffs againſt Jones. Eaſter 7 Geo. 2. 


| WO Actions were brought againſt the Defendant, one for 
IT an Aſſault and Battery, and the other in Treſpaſs, for taking 
away Plaintiff's Goods. Defendant moved that the two Decla- 
rations might be reduced into one, being for one and the ſame 
Treſpaſs. Rule made to ſhew Cauſe, which was afterwards dif- 
charged upon hearing Counſel on both Sides. Where there may be 
ſeveral Pleas, Actions ought not to be ana Chapple for Plaintiff; 


Hawkins for Defendant. 


F br againſt Lloyd. Mich. 8 Geo. 2. 


FNOURT held that a Declaration de bene eſſe may be delivered 
85 at any Time before the Expiration of the Time limited for ap- 
pearing or putting in Bail, but never afterwards. This was a 7% 
tatum from London to Briſtol returnable tres Mich. and a Decla- 
ration was delivered de bene eſſe October 31, which was the laſt Pay 
Defendant had by the Rules of Court to put in Bail. Chapple tor 
Plaintiff; Eyre for Defendant, | 


i 


3 againſt Kendall. Mich. 12 Geo. 2. 


OTTION to ſet aſide Plea in Abatement, which came in two 
Days after Declaration left at King's (Defendant's Attor- 
ney's) Chambers, under the Door, which was not found there till Ni- 
vember 1. The Agent (Mr. Buck) had appeared by King the Coun— 
try Attorney, and Plaintiff had given no Notice to Buck the Agent 
of Declaration being filed or left. Cur': Whether the Plea came 
| regularly 1 in or not is the only Queſtion, and the Declaration not be- 
ing delivered, nor any Notice to Buck of its being filed, Let the Rule 
for ſetting aſide the Plea be diſcharged with Colts, it being trick- 
ing Practice to put the Declaration under the Country Attorney's 
4 887 Door, Sinner for Defendant; Cn for Plaintiff, _ 
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King againſt Nichols. Hilary 12 Geo. 2. 


UL E to ſhew Cauſe why Defendant ſhould not hate Leave 
R to plead a Tender as of laſt Term, notwithſtanding the gene- 
ral Imparlance given by Plaintiff, Objected by Plaintiff's Attor- 
ney, that Defendant ought to have applied on the firſt Day of the 
Term. Per Cur': He comes Time enough within the fi ſt four 
Days. Rule abſolute in the Treaſury, Fanuary 27. 


Jones againf Body. Draper for Defendant; Compne 
for Plaintiff. Eaſter 12 Geo. 2. 


ULE 8 abſolute to plead FORTY Nen 4Jumpſit, and De- 
fendant's Diſcharge under the Inſolvent Debtors Act. 10 

Ge. 2. 
A Rule this Term, Lie againſt Fenyns, had been made to ſhew 
Cauſe, and abſolute on Affidavit of Service (no Cauic being ihewn) 


to plead Non et faftum, and Defendant's Diſcharge under ſaid Act. 


Potts againſt Creſwell, Attorney. 


Efendant moved that Plaintiff might inſert the true Day of fil- 
ing Bill, (viz, February 3, laſt) in the Memorandum at the 
Head of his Declaration, and that Defendant might have Leave to 


plead a Tender of laſt Term, the Declaration not having been deli- 


vered till after the Term. The Rule to ſhew Cauſe was made ab- 
ſolute on hearing Counſel on both Sides. Draper for Delendant z 
Agar for Plaintiff, 


alveraq ggainſt Pinhero. Trinity 13 Geo. 2. 


Upon an \[ſſue of FYLaintiff delivered the Book, and gave him- 
Nul tiel Record. ſelf a Day to bring in the Record. * 5 
Trin. July 8. but did not bring in R 
on that Day. Fuly 9. Plaintiff offered the Record, a 
2 4 
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might be read, which was refuſed dy the Court, it not being brought 
in on the Day Plaintiff had given himſelf to produce it. right 
and Hayward for Plaintiff; Burnett for Defendant. 


Uther, and others, azainſ? Edmunds. Mich. 13 Geo. 2. 


OTION by $SZ:iwner to withdraw his Plea of the General Iſ- 
M ſue, and plead the ſame de novo, and pay Maney into Court, 
Defendant's Attorney happening to die before Payment of Money 
into Court as ordered by Defendant; and his Clerk having delivered 
the Plea by Miſtake; Rule to ſhew Cauſe. Agar ſhewed Cauſe. 
Cur': The Rules of the Court are againſt the Motion; but in the 
Accident of Death the Rules muſt be diſpenſed with. Rule abſolute, 


Lumley againſt Foſter. 


ITORNEY Sas to the Truth of Plea in 1 And 

the Queſtion was, Whether Defendant ſhould not have made 
Oath himſelf. Per Cur”: Probable Cauſe is ſhewn, which is all re- 
quired by the Statute. Rule to ſhew Cauſe why the Plea ſhould 
not be ſet aſide, diſcharged. Prime for Plaintiff; Draper for De- 
fendant. | 


Wood againſt Grace, an Attorney. 


HIS was an Action for a Surgeon' s Attendance, Medicines, 

Sc. wherein Plaintiff's Attorney delivered a Declaration of 
nine Counts, Defendant obtained a Rule to ſhew Cauſe why the 
Declaration ſhould not be reduced to three Counts. Upon ſhew- 
ing Cauſe, the Court ordered four Counts to be ſtruck out, and the 
remaining five to ſtand, vis. Indebitatus Aſumpſit and Srontain nie- 
ruit, for Work and Labour; ; the like for Goods ſold and delivered, 
and an Indebitatus Aſumt/a t for Money laid out for Defendant's Uſe, 
which will be ſufficient to take in Plaintiff's whole Demand. Kettel- 
bey for Defendant 3 Agar for Plaintiff, 


Turner 
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Turner againſt Bean. 


FTE R. a Certiorari returned, whereby the Proceedings i in an 


inferior Court of Record were removed into this Court, the 
Queſtion was, Whether or no Plaintiff ſhould declare de nove, it 
appearing by the Return that the Parties were at Iſſue in the Court 
below. Held that Plaintiff muſt declare de nova, Prime for Plain- 
tiff; Bootle for Defendant. 


Fitzwilliams againſt the Biſhop of Hereford and the 


Univerſity of Cambridge, in Quare Impedit. Trin. 
13 & 14 Geo. 2, 


H Ayward, for Defendants, moved for an Imparlance, the Decla- 
ration having been delivered after the Eſſoign Day, viz. 4th 
June. Draper, for Plaintiff, produced a peremptory Rule to plead, 
after which there can be no Imparlance. The Rule to ihew Cauſe 
was diſcharged but the Court gave Defendants a Month's Time 
to plead. 


Dowding, Adminiſtrator, agazn/t Baker and others. 


HIS was an Action of Debt on Bond, Declaration delivered 


of Trinity Term laſt, with an Imparlance till Michaelmas 
Term; in that Term Defendants procured a Judge's Order for 


Time to plead till the 15th December, and then pleaded Solvit ad 
diem by one of the Defendants; in Hilary Term Plaintiff replied 
Nonpayment ; and Defendants the ſame Term rejoined, and en- 
tered a Waiver of their Plea, and ſet out Letters Teſtimonial, 
dated 26th November, whereby it appeared, that Plaintiff was ex- 
communicated 23d November, and ſo plead the Excommunication 
puis darrien Comtinuance z in Eaſter Term following, Plaintiff de- 


murs, and Defendants joins in Demurrer. Bootle for Defendants 


alledged, that Plaintiff, in making up the Demurrer-Book, had 
continued the Imparlance from Trinity Term till the laſt Return 
of Michaehnas Term, which is 25th November, though the Plea 
was delivered generally of that Term, and the Imparlance ought 
to be carried no farther than Tres Michl. which is the conſtant 

Practice. 
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Practice. That by PlaintifF's continuing it beyond 23d November, 
an Abſurdity was created, and Defendants would thereby loſe the 
Benefit of their Defence, for that the Excommunication would 
then appear to be before, and not after the laſt Continuance. Dra- 
per for Plaintiff inſiſted, that it is Plaintiff's Right to enter Conti- 
nuances by Imparlance, from the Declaration to Judgment or Iſſue; 
that Time to plead, and an Imparlance, are the ſame Thing; and 
as Defendants, in Truth, had Time to plead till 15th December, the 
Imparlance ought to be continued, according to the Fact; and of 
that Opinion was the Court, and ordered the e to be conti- 
nued till Tres Mich. agreeable to the common Practice, and from 
thence till Duinden” Martini: agreeable to the Fact. 


Harriſon 3 Morris and others, in Treſ . Mich. 
14 Geo. 1. 


Rule to ſhew Cauſe why Defendant Roads ſhould not have 

Leave to withdraw the General Iſtue, pleaded by Miſtake, 
and j join with the other Defendants in pleading a Special Nader 
tion, upon Payment of Coſts, was made abſolute, no Delay or In- 
convenience being occaſioned to Plaintiff thereby. Bootle for De- 
fendant Roads; Prime for Plaintiff. 


Wells ag! 2 rehern, an Attorney. 


ER Cur': Claim of Cognizance by the Univerſity of Oxford 
| diſallowed as coming too late, after Plea pleaded and Replica- 

tion tendering on Iſſue. Rule to ſhew Cauſe why Claim of Cogni- 
zance ſhould not be ores was diſcharged, 


Dun againſt Hutt, in Trover, 
Dun againſt Hutt, in Afſumpſit. 5 


W © Declarations by the By delivered 16th Ogober next 
before this Term, (after Declaration in Chief delivered in 
Eafter Term laſt) were held to be out of Time, and could not be 
regularly delivered aſter the Term in which the Writ was re- 
| turnable, 


Pleadings, &c. | * 


turnable. An Agreement to receive the Declarations by the By 


was ſworn upon Defendant's Attorney, but he denied it by Affidavit. 


Rule abſolute to — Proceedings. an for Detendant ; Kettelbey for 
Plaintiff, 


Lloyd, Aſſignee of the Sheriff, againſt Cullum, upon 
a Bail-Bond. 


H E Capias in the original Action was returnable Men. Mich. 
and the Bail-Bond aſſigned 17th November, and Procels ſerved 
thereupon, returnable Quinden Martini, whereto Defendant appear- 


ed; ard in laſt Vacation Plaintiff declared generally of Michaelmas 


Term, with an Imparlance till this Term. Defendant demurred, 
and Plaintiff joined in Demurrer, and delivered the Demurrer- Book 
made up of this Term. Defendant obtained a Rule to ſhew Cauſe 
why the Entry of the Declaration ſhould not be made generally of 


Michaelmas Term, as delivered, Per Cur' : This Rule ſhall be diſ- 
charged, but every Thing ought to be entered according to Truth, 


Let the Declaration be amended by intitling it in fifteen Days of St. 


Martin in Michaelmas Term. Let the Demurrer be withdrawn, 
and Defendant have four Days to plead de nous, Boctle for Defen- 
dant; Skinner for Plaintiff, 


Coſens, Attorney agaim/# Etherington, Executor. 
Trinity 14 & 15 Geo. 2. 


Rule was made to ſhew Cauſe why Defendant ſhould not plead 

doubly, viz. a ſpecial Plene Auminiſtravit, and a Set- off, u ith- 

out an Affidavit; and no Cauſe being ſhewn, the Rule was made 
abſolute, Baæotle for Defendant, 


Steele nt others again W Pindar, in Trover. Mich. 15 
Geo. 2. 


Rule to ſhew Cauſe why Defendant ſhould not plead doubl 2 

viz, Not guilty, and a General Releaſe from one of the 
Plaintiffs, The Court have been too nice in the Conſtruction of 
| the 
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the Act of Parliament for pleading doubly, which is general, and a 
xemedial Law. Theſe Pleas are not abſolutely contradictory ; ; the 
Releaſe is general, and not particular, and cannot in this Caſe be 
given in Evidence under the Not guilty, Draper we Defendant ; 
Bootle for Plaintiſſs. 


Garnett, Attorney, again// Harriſon and Freeman, 
| Executors. 


UL E to ſhew Cauſe why Defendants ſhould not plead Nez 
Aſſumpſit, and Plene Admini/lraver, was made abſolute, without 

an Affidavit {rom cfendants that they have fully adminiſtered. Be- 
fore Lord Chicf Juſtice Eyre's Time this Aﬀidavit was not required, 
and it is not reaſonable to expect it for the future. Pleading doubly 
is a Privilege Defendants are intitled to by Act of Parliament. The 
Court give Leave to plead Non Aſſumpſit and Non Afſumpſit infra ſex 
Annos, without au Affidavit; and that is a Caſe more within the 
| 5 s Knowledge than a Pline Auminiſtraver. If either of the Pleas 
are: Coſts are given by the Statute, Capper for Defendants ; 


13 lot Fant! 


Tbocnhill 4 Tunnard. 


UL E to ſhew Cauſe why Defendant ſhould not withdraw his 
Avowry, and avow Property in a Stranger, was made abſo- 


lute. Birch and Draper for Defendant; Bootle for Plaintiff, 


Clixby againft Dinas. 
Efendant was ſued by the Name of Finis Dinas; he pleaded 


in Abatement, that his Name was Phineas, and not Fints ; 
but both the Plea and Affidavit to verify it were intitled, In g Cauſe 
between Clixby, Plaintiſ and Finis Dinas, Defendant. Rule to ſhew 
Cauſe why the Plea ſhould not be ſet aſide, was made abſolute. 
Brotle for Plaintiff; 3 — ſor Defendant. | 


Lacy 


Pleadings, &. 349 


Lacy againſt Lock, in Treſpaſs. Eaſter 15 Geb. 2. 


ULE made abſolute to plead doubly, viz.) Not guilty, and 
41. 45. paid Plaintiff in Satisfaction for all Treſnaſles to ſuch 
a Time. Draper for Defendant ; MWilles for Plaintiff. 


Fleming, Clerk, againſt Betts and Blake, in Treſpaſs, 
for placing a Stile in Plaintiff's Fence, and cutting 
down Trecs. | | 

133 diſcharged to ſhew Cauſe why Defendan: ſhould not 


plead doubly, Not guilty, and a Licence. Draper for De- 
ſendant; Prime for Plaintiff. | | 


f Goddard and Martin againſt Ballard and his Wife, 


Executors. Trinity 16 Geo. 2. 


| ULE made abſolute to plead doubly, viz. Ne unques Exec, 
and Plene Adminiſtravit ; no Cauſe being ſhewa to the con- 
trary. 


Salmon again? Aldrich. Hilary 16 Geo. 2. 
ULE to ſhew Cauſe why Defendant ſhould not withdraw his 


Plea of Tender, and plead the General Iſſue, and pay Money 


iato Court upon' the Common Rule, was diſcharged. The Court 
will permit Defendant to withdraw a Special Plea, and plead the 
General Iſſue; but after Plea pleaded, cannot give him Leave to 
bring Money into Court without Plaintiff's Conſent, Draper for 
Plaintiff; Agar for Defendant, - 


Rutter 
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Rutter againſt The Biſhop of Hereford and the Uni- 
verſity of Cambridge, &c. in Quare Impcdit. Eaſter 
16 Geo. 2. 


ULE to ſhew Cauſe OED Defendants ſhould x not plead nine 
different Matters, (denying all the Facts in the Declaration) 
diſcharged. And the Court refuſed to grant a Commiſſion to exa- 
mine touching ſecret Truſts for Papiſts, according to the Statute, ' 
without the Univerſity's Conſent to plead the Popiſh Act only. 
Draper for Plaintiff ; Hayward for. Defendant. 


Fall f Lane, in Caſe on ſeveral Promiſes. 


HE Court gave Deſendant Leave to plead Bankruptcy to 

the firſt Count, and to pay Money into Court on the Com- 

mon Rule, and plead the General Iſſue to the other Counts. Wille, 
for Plaintiff; Agar for Defendant. | 


- Brewer againſt Mathews, in Treſpaſs. 


ECLARATION was delivered fo late laſt Term, that 

Defendant had not Time to move to plead doubly, but, to 
prevent Judgment, pleaded Liberum Tenementum. Plaintiff replied, 
and Defendant demurred. Plaintiff applied for Leave to amend the 
Replication, and Defendant to withdraw his Plea, and plead Nor 
cuP and Liberum Tenementum, A Rule was made to ſhew Cauſe 
upon Defendant's Motion and afterwards diſcharged, the Pleas be- 
ing contradictory where the Locus in quo is aſcertained by the 
Declaration (as in this Caſe) Liberum Tenementum is no Plea. 
It is only neceſſary where the Treſpaſs is laid generally, to put 
Plaintiff upon making a new Aſſignment, No Affidavit is produced 
to verify that Defendant's Caſe requires both Pleas for his Defence. 
Boith pro Plaintiff; Mynne pro Defendant, 


Rolle 


Pleadings, &c. | | 351 


hole, Eſquire, against es and thats] in Treſpaſs 


5 ULE to ſhew Cauſe why ſome of Defendants ſhould not 

R plead two Matters, viz. Nom cul', and, that the Premiſſes 
in Queſtion are the Frechold of Sir Milliam Courtenay, Baronet, 
diſcharged. The Place is aſcertained by the Declaration; and 
Plaintiff may give the ſame Evidence on the General Iſſue as on 
both Pleas. Belfield for Flaintiff ; Draper for Defendant, 


Prinnel against Preſton, in Treſpaſs, for erecting 2 
Shed in Plaintiff's Cloſe called the Yard. 


OT ION, without an Affidavit, to plead Not guilty, and 

a Licence, Where the Pleas are contradictory, Defendant 
fhould make appear by Afidavit that it is neceſſary for his Defence 
to inſiſt upon both. If the Treſpaſs be by Cattle, the Nature of 
the Caſe is ſufficient, an Affidavit is not neceſſary, becauſe the Mat- 
ter may be without the Party's Knowledge. If by the Party him- 
ſelf, he muſt move upon Affidavit. The Court have never admitted 
Not guilty, and a Releaſe of a particular Freſpaſs; though they 
have admitted Not guilty, and a General Releaſe, waere an Affida- 
vit was produced. 


Burnand againſt Burnand. Trinity 16 & 17 Geo. 2. 


ULE abſolute to plead Non cu”, and San aut Demeſne, 
(No Cauſe ſhewn) Prime for Defendant. 


Bayley again}? Houldſton. | 


HE Writ was returnable in Eger Term, and the Decla- 
ration, which was delivered the Day before the Eſſoign- 
Day of this Term, was ſent per Poſt to Shrewſbury the fame Day. 
Defendant's Agent could not have Inſtructions to plead a Tender 
within the firſt four Days of this Term, but moved as ſoon as 
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he could, Rule to plead a Tender. Skinner for Defendant ; Prime 
for Plaintiff, | 


Lawrence againſt Playford. 


ULE obtained upon Affidavit to ſhew Cauſe oh Defendant 
R ſhould not plead three Pleas, Non cul', Son Aſſault Demeſne, 
and Molliter manus impoſuit, made abſolute to plead the firſt and 
laſt, rejecting the ſecond. Willes pro Plaintiff ; Prime for Defen— 
dant. The Caſe made by the Affidavit not making it neeeſſary for 
Defendant's Defence to 3 the ſecond. | 


Banks agarn/t Bulcock, Executor. Mich, 17 Geo. 2. 


ULE abſolute, upon Affidavit of Service, to plead Nin eft fac- 
tum, and Ne unques Eæecutor. Prime for Defendant, 


Briſtow again? Trappett, in Treſpaſs and Affault. 


UL E made abſolute to plead doubly, Nul cul', and Son Aſſault 

Demeſue. By Defendant's Affidavit the Aſſault appeared to 
be juſtifiable. He has a Right to plead the Special Plea, but is un- 
der a doubt whether without it the General Plea will be ſufficient or 
not. He takes upon himſelf the Proof of a Collateral Matter by 
adding the Special Plea. If Plaintiff recovers, he will have full 
Coſts, without a Certificate, though the Damages ſhould be under 
40s. Prime for Defendant ; Willes for Plaintiff, 


Lannie againſt Fieldhouſe, in Treſpaſs, Aſſault and 
Maim. Hilary 17 Geo. 2. 


OT guilty, Sen Aſſault Demeſne, and Satisfaction for all | 
Treſpaſſes, not a particular Treſpaſs, allowed to be pleaded ; 
and Rule giving Defendant Leave to plead the ſame, made abſolute. 
Sinner for Defendant 3 Zdayword for Plaintiff, | 


Bingham 


Pleadings, &c. 


Bin gham againſt Davis. 


UL E was made abſolute, giving Defendant Leave to plead a 

Tender of Money of laſt Term, notwithſtanding the Gene- 

ral Imparlance. Defendant's Agent, though he appeared in Time, 

had no Notice of the Declaration till the firſt Day of this Term 

and on the 26th January he obtained a Judge's Summons. Hay- 
ward for Deſendant; Birch for Plaintiff, 


Bullthorp 3 Turner, in Replevin. Eafter 17 
1 


HE Court held, That the particular Place of taking Goods, 

Sc. ought to be inſerted in every Declaration in Replevin; 
and that Cepit in alio Loco is to be conſidered as a Plea in Bar, and 
not in Abatement, No Affidavit is requiſite to be filed there with, 
nor is it neceſſary to be pleaded within four Days after the Decla- 
ration delivered. Rœſolutio Curie, 


The King againſt The Archbiſhop of York, in Quare 
Impedit. Eaſter 18 Geo. 2. 


ULE to ſhew Cauſe why Defendant ſhould not hin Leave 

to plead doubly, diſcharged. The Statute 4 une, chap. 16. does 

not extend to Suits where the King is a Party, unleſs for Debt im- 
mediately owing, or Revenue. Vide 2th Sect, of the Statute, 


| Benſon againſt Hemm Trinity 18 & 19 Geo. 2. 


LAINTIFF's original Demand was 151. 35. 9d. Defen- 
dant gave Notice to ſet off, but took no Advantage under 
it; proving on the Trial Payments in Part, which reduced the 
Debt to 1/7. 13s. 94, and that Sum the Jury gave Plaintiff in 
Damages. Defendant obtained a Rule to ſhew Cauſe why he 
ſhould not have Leave to enter a Suggeſtion on the Roll (purſuant 
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to the Statute 1 V. & M. ſetting up Courts of Conſcience in 
Briſtol and Glouceſter :) That the Parties are both Inhabitants of 
Glouceſter, and the Debt recovered under 40s. Plaintiff's Coun- 
ſe] quoted a Caſe in B. R. Pitts againſt Carpenter, Trinity 16 © 
17 Geo. 2. where a Croſs Demand of 31. 25. had been proved 
by Way of Sct-off, and thereby Plaintiff's Original Debt of 4 /. 
155. was reduced to 11. 13s. 34, After the Benefit of ſaid Set- 
off, the Court denied Leave to Defendant to enter Suggeſtion. 
This Court was of the ſame Opinion as the Court of King's 
Bench. The Demand in the Caſe quoted was reduced by De- 
fendant's Act; it was not known to Plaintiff, at the Time of 
bringing his Action, whether Defendant would take Advantage 
of a Set- off or not. The Inferior Court has no Juriſdiction for a 
Debt above 40 c. But this Caſe differs from that quoted here; no 
Set- off is uſed, but Payment proved under the Non A ſumpſit. The 
original Debt, which was the Cauſe of Action, appears to be no 
more than 11. 135. 9 4. Defendant's ſubmitting to the Juriſdiction 
of this Court doth not take away his Remedy after Verdict, he now 
comes primo inſtante. The Suggeſtion may be traverſed as to In- 
habitancy. Rule for Leave to enter Suggeſtion abſolute. The Lou- 
don Court of Conſcience, Act 3 Fac. 1. chop. 15. is a good Statute 
and though this Act relating to Briſtol and Glouceſter be inaccurate- 
ly me after a good Precedent, yet the Court is bound by it. Su- 
ner for Plaintiff ; Wallis and Draper for Defendant. 


Thompfon Sb Atkinſon, in Covenadt” broken. 
Mich. 19 Geo. 2. | 


UNE 2cth 1-45 Defendant obtained a Judge's . for a 

Fortnight's Time to plead, pleading an iſſuable Plea, and tax- 
ing ſhort Notice of Trial. Defendant pleaded a general Perform 
ance of Covenants (not ſigned by Counſel), which was held to be 
no iſſuable Plea, and ſet aſide. Coſts to attend tlie Event. Prime 
and U yune for Plaintiff; Skinner for Defendant. 


Smith gx Philips, one, &c. Hilary 19 Gco. 2. 


ILL intided gennrally of Michaelmas Term; Declaration 
wich a Memorandum of the 23d Odtober; after which Day, 


and before 25th Nrvenber, the true Day of filing the Bilh, the De- 
6 | | tendant 


Pleading 8, Ce. 


zer might be inſerted in the Memorandum inſtead of 23d October, 
in order that Defendant might plead a Tender. No Rule. De- 


fendant is too late to plead a Tender, after a general Imparlance. 


He ſhould have applied within the firſt four Days of this Term. 


Tayler againſt Wittall, in Treſpaſs and Aſſault. Trin. 
19 & 20 Geo. 2, 
ULE made for Leave to plead three Pleas, (viz. ) Non CuP, 


Son Aſſault Demeſue, and Molliter Manus Ge Belfield for 
Defendant ; I for Plaintiff, 


Harman againſt Dunn, for Words. Mich. 20 Geo. 2. 


ULE made abſolute for Defendant to plead Not guilty, 
and a Juſtification. JYyrune for Defendant ; Skinner for Plain- 
ww 


Haddock againſt Howard. Hilary 20 Geo. 2. 


EFENDANT, whilſt a Feme ſole, was arreſted in the 

| Palace Court, and a Day or two after the Arreft married, 

and then removed the Plaint by Ha. cor. into this Court, and 

pleaded her Coverture in Abatement. Rule to ſhew Cauſe made 

abſolute to ſet aſide the Plea, upon hearing Counſel on both 
Sides, 


Crabb, Clerk, againft Button, Clerk, Executor. 


ULE made abfolute to plead two Pleas, viz. Ne unques 
Executer', and Plene Adm:niftravit, Draper: Detendant is 

ſued as an Executor de ſon Tort, and it is dangerous for him to 
rely on the firit Plea; he knows not whether the Act he has 
done makes him Executor, or not. If he bas done W rong, he 

| Aa 2 T n 
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fendant had tendered Money to Plaintiff, Milles, for Defendant, 
moved, after the firſt four Days of this Term, that the 25th Mavem- 
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has made Satisfaction. Plene Adminiſtravit is within his own Know- 
ledge. Draper for Defendant; Eynne for Plaintiff, 


Hariſon againſt Speight, Tranſitory Action of Treſ- 
paſs for taking and carrying away Brackens. Eaſter 
20 Geo. 2. 


E AVE given Defendant to plead two Pleas, viz. Not guilty, 

and a Juſtification ; preſcribing as Owner and Occupier of 
Defendant's Meſſuage, Sc. and becauſe Plaintiff wrongfully cut 
down the Brackens, Defendant took them as belonging to him. 
This is not ſtronger than Not guilty, and Liberum Tenementum. 
Bootle for Defendant z Skinner for Plaintiff, 


Smith, one, &c. BRED Lodge, for Words. Trinity 
221 Geo. 2 


ULE made abſolute for Defendant to plead two Pleas, (viz, ) 

Not guilty, and a Juſtification as to the Truth of the Words, 
which Words imported, That Plaintiff was perjured in an Affidavit 
he had made. If the Words are true, Defendant may be trapped, 
by imagining that he may give the Truth of the Words in Evidence 

on the General Iſſue. There are no other Pleas in Actions for 
Words but theſe two, and if the Rule be denied, the Court muſt de- 
termine Actions for Words to be out of the Statute for pleading 
doubly. Bootle for Defendant ; Prime for Plaintiff. 


Penvold again Thomlinſon, one, &c. By Bill. 


EFENDANT moved to ſtay Proceedings, the Declara- 
tion having been delivered without the uſual Memorandum. 
The Court gave Plaintiff Leave to amend, by inſerting the Memo- 
randum, on Payment of Coſts. W-77177; for Defendant ; Prime for 
Plaintiff. | 


Browne 


Pleadings, ke. 357 


Browne againſt Hagan. Eaſter 21 Geo. 2. 


UL E to ſhew Caufe why Defendant ſhould not have Leave to 
plead a Tender of Money of laſt Term, notwithſtanding the 
General Imparlance, made abſolute on Payment of Coſts, though the 
Application was not made within the firſt four Days of this Term, 
according to the General Practice; it appearing chat che Declara- 
tion was not delivered till the Day before the Eſſoign Day of this 
Term; and that Defendant's Agent, who was obliged to write into 
Suffelk, had applied almoſt as ſoon as he poly could, Belfield 
for Plaintiff; Bottle for Defendant, 


Jones againſt Davis and his Wife. Same Term. 


EFENDA N T ha pleaded four Pleas, as by Leave of the 
Court, though he had obtained no Rule for that Purpoſe, but 

2 Judge's Order. Plaintiff moved, that either three of the four 
Pleas, or the Words [ By Leave of the Court) might be ſtruck out. 
The Statute giving the Power of Leave to plead ſeveral Matters to 
the Court only, the Pleas were held to be improperly pleaded ; but 
the Court gave Defendant Leave to plead the ſame four Pleas de 


novo of this Term, on Payment of Coſts. Draper for Defendants ; 
Belfield for Plaintiff, 


Hill againſt Williams, Aſſignee, &c. 


EFENDAN T had pleaded a Tender made 13 January; 
Plaintiff replied an Original Teſte 2d January. On Defen- 
dant's Application, the Court of Chancery had ordered the Teſte 
of the Special Original ſued out by Plaintiff to be altered from 
2d January (the common Teſte Day of an Original returnable 
O#. Hil.) to 16th January, the tru: Day on which the Inſtruc- 
tions for this Original were left with the Curſitor. As the Ori- 
ginal, thus altered, would not anſwer Plaintiff's Purpoſe, the 
Tender having been made before 16th January, he took the Money 
brought in with the Plea, out of Court, entered an Acquittal, and 
gave Defendant Notice that he would proceed no farther, refuſing 
to pay Defendant's 8 3 Whereupon, on Defendant's Motion, a 
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Rule was made for Plaintiff to ſhew Cauſe why the Entry of 
Acquittal ſhould not be ſet afide, with Coſts; or why Plain- 
tiff ſhould not pay Defendant the Coſts he had been put to on Ac- 
count of this Action. On ſhewing Cauſe, the Court held, that 
after Plaintiff had replied, he ought not to have entered an Acquittal, 
without Leave of the Court. And with Regard to the Replication, 
it (as the Original was altered) ought not to ſtand ; and that though 
Plaintiff may take out of Court the Money tendered, and make an 
Entry of Acceptance before Replication, yet ſtill he muſt pay Coſts. 
The Replication to the Tender is a Refuſal to accept the Money. 
Rule to ſet aſide the Entry of Acquittal, and that Plaintiff be at Li- 
berty to withdraw his Replication, on Payment of Coſts of that Re- 
plication, and reply de novo, Draper for Defendant; Poole for 
Plaintiff, | 


Lamb and his Wife 1 Goodenough, Clerk, Exe- 


cutor. Eaſter 21 Geo. 2. 


A R. as Defendant's Attorney, had, eleven Years ago, without 

Defendant's Order or Privity, fraudulently pleaded two Judg- 
ments, one on Bond to himſelf, the other on Bond to a Perſon. 
to whom he was Executor, after he knew them ſatisfied, having 
himſelf received the Money. On Defendant's Motion a Rule 
was made for Plaintiff to ſhew Cauſe why theſe Judgments ſhould 
not be ſtruck out of the Plea, on Payment of Cofts, and A. R. 
was ordered to anſwer the Matters. in the Affidavits. On hear- 
ing all Parties, Rule was made by Conſent, That A. R. ſhould 
pay Plaintiff's Coſts ab initio; and thereupon Plaintiff ſhould 
diſcontinue ; and that A. R. ſhould pay Coſts of the Application 
to Plaintiffs and Defendant, and that no Action be brought by 
Defendant againſt 4. R. for any thing relating to this Cauſe, 
Prime and Belfield for Plaintiff; Skinner for A. R. Poole for De- 


fendant. 


Alderſon 


Pleadings, &c. 359 


Alderſon againſt Dodding. Mich. 22 Geo. 2. 


ULE to- ſhew Cauſe why Defendant ſhould not plead Not 


guilty, and a Tender, diſcharged. As the Pleas are contra- 
diQtory, the former denies, the latter admits. Prime for Plaintiff ; 


Bootle for Defendant. 


Roberts, Adminiſtrator, againſt Hughes. Faſter 22 


Geo. 2. 


EFENDANT demurred to an inſuficient Declaration of 
Hilary laſt 3 Plaintiff thereupon, by Virtue of a Judge's Or- 
der, amended his Declaration, on Payment of Coſts ; and this Term 
gave a new Rule to plead, Defendant moved for Leave to plead 
a Tender as of laſt Term, or that Plaintiff might make his Declara- 
tion of this Term. Rule to ſhew Cauſe made e Skinner for 


Defendant ; Draper for Plaintiff, 


Merefield again? Hulls. Trinity 24 Geo. 2. 


ULE made abſolute to plead Non eff factum, and Dureſs. 
Theſe Pleas are not contradictory; one is a General, the other 
4 bs Non eft factum. L ye for E ; Agar for Plaintiff, 


Lacy and Garrick againſt Barry, i in Covenant. Mich, 
24 GEO. 2. 


REACH aſſigned for acting at Covent-Garden Theatre, 
B contrary to Articles. Rule abſolute for Leave to plead doubly, 
viz, Firſt, That Plaintiffs do not act under Letters Patent, or Li- 
cence from Lord Chamberlain ; and fecondly, That Defendant is 
not qualified to act under ſuch Letters Patent or Licence. Unleſs 
prima facie the Pleas appear to be frivolous, the Court, on Motion, 
will not conſider whether they are material or not. Plaintiffs may 

demur. Draper for Defendant ; MWilles and Poole for Plaintiffs. 


A2 4 | Herbert 
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Herbert againſt Flower and others, in Trover. Trin. 
| "24 & 23 Uno. 2. 


LE to ew Cauſe why Defendant ſhould not plead doubly, 
Not guilty, and that Plaintiff became a Bankrupt, and his 
Effects were aſſigned, diſcharged, "Theſe Pleas are not both neceſ- 
fary for the Defence, they amount to an Inverſion of the Action, and 
pleading Property i in Defendant. The latter may be given in Evi- 
dence on tbe former; on Non Aſſiumpſit every Thing may be given 
in Evidence but a general Releaſe. Bootle for Defendant z Prime 
for Plaintiff, | 


Whaley againſt Harriſon and others. . 2 5 
Geo. 2. 


H E Declaration was delivered laſt Vacation, with an Impar- 
lance till the firſt Return of this Term; Defendants, within 
the firſt four Days of this Term, moved, and had a Rule to ſhew 
| Cauſe why they ſhould not plead three Pleas, (viz. ) Non Aſſumpſit, 
a Set-off, and a Tender as of laſt Term. Plaintiff's Counſel ob- 


Jjected to the laſt Plea, That Defendant had taken out a Judge's 


Summons for Time to plead, which (though no Order was made 
thereon) ſhews that they have not been touts Temps priſt. But per 
Cur : The Motion was made in Time. A Tender is no dilatory 
Plea, The Rule made abſolute. Agar for Defendants; Prime for 
Plaintiff. 


Bownas agam/! Wilcock, Widow. 


* 


RES PASS brought by Tenant againſt Landlady (who 


had diftrained for Rent) for breaking and entering Plain- | 


tiff's Cloſe and Shop, and taking and carrying away his Farrier's 
Tools and Goods. The Declaration contained five Counts (fol. 
73.) Motion by Defendant to reduce the five Counts into one. 
Rule to ſhew Cauſe. On Plaintiff's Part an Affidavit was pro- 
duced, proving ſix different diſtinct Treſpaſſes; but the Court 
did not conſider theſe as ſimilar to Counts in A fumpſit. The 
5” RES Treſpaſſes 


Pleadings, &c. gon 


Treſpaſſes on different Days may be laid in one Count for breaking 
and entering the Houſe and Shop, on ſuch a Day, &c. with a Conti- 
nuando; and another Count may be added for taking away the 
Goods, &c. without laying the Taking to be out of the Houſe and 
Shop. The Declaration ordered to be reduced into two Counts. 
Poole for Defendant's Prime and Willes for Plaintiff, 


i Jackſon againſt Warwick and others, in Replevin. 


Trinity 25 & 26 Geo. 2. 


ULE made abſolute, giving Plaintiff "JOUR to withdraw his 
Plea in Bar to Defendant's Avowry, and to plead doubly, viz. 
the ſame Plea, with another Plea added, on Payment of Coſts. In 
the Courſe of this Motion it was ſaid, that the frequent Applications 
made to the Court to piead Non Afſumpfit, and Non Aſſumpſit infra 
ſex Annos, were unnecetiary ; becauſe the latter Plea ſingly would 
anſwer al! Purpoſes, without the former; but this is a Miſtake, 
Under the former Plea, Coverture, a Releaſe, a Set-off, may be 
given in Evidence, which under the latter cannot be done. Poole 
for Plaintiff; Willes for Defendants, 


Pay againſt Dearlley. Eaſter 26 Geo. 2. 


HE Declaration (fol. 17.) in a Country Cauſe, was delivered 
8th February laſt, between eight and nine in the Evening, 
to Defendant's Agent, who had not Time to ſend a Copy by that 


Poſt to his Client. 16th February Defendant pleaded a Tender of 
Money, which Plaintiff's Agent inſiſting to be irregular, as not 


pleaded in Time, Summons was taken out; whereupon Lord Chief 
Juſtice ordered Proceedings to be ſtayed till ſecond Day of this 
Term; when Poole for Defendant moved to plead a Tender, and a 
Rule was made to ſhew Cauſe. Now MWilles for Plaintiff came to 
ſhew Cauſe, and inſiſted, That where a Declaration is delivered four 
Days before the End of a Term, on Proc-ſs returnable the firſt or 
ſecond Return of that Term, (in which Caſe Defendant is not in- 
titled to an Imparlance) if Defendant would plead a Tender, he 


muſt do it within four Days after Declaration delivered, the ſame 
Time he has to plead in Abatement. The Court did not eſtabliſh. 


this 
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this Doctrine; but held, that whatever the ſtrict Rules of Practice 
may be, yet they may and ought to be diſpenſed with on particular 
Circumſtances. The Delivery of this Declaration at the laſt Minute 
looks like a Trick, to deprive Defendant of the Benefit of his Plea, 
which is not conſidered as dilatory; it is iſſuable, and the Money 
pleaded to be tendered is brought into Court with it. Rule n 
giving Defendant e, to plead a Tender. 


Pitheld againſt Morey. Trinity 26 & 27 Geo. 2. 


U E abſolute to plead a Tender of Money to the firſt Count, 

and Non Aſumpſit to the Reſidue, as of the laſt Term; the 

Declaration not being delivered till the Day before the Eſſoign Day 

of this Term, Defendant's Agent could not get Inſtructions from 

the Country in Time, though he might have had aw Anſwer, and ap- 

plied a Day or two ſooner. A Tender is a fair Plea, J/ynne for 
Defendant 3 Draper for Plaintiff. | 


Browne againſt James, in Replevin. 


ULE made, giving Defendant Leave to withdraw his former 

k. Avowries, &c. and plead the ſame again, with two other Pleas 

added, on Payment of Coſts, (after Iſſues joined twelve Months 

ago) Plaintiff to be at Liberty to plead in Bar de novo, and to proceed 
to Trial next Affizes. Poole for Defendant 3 Wilſon for Plaintiff, 


Halton againſt Holme, one, &c. 


UL E to ſhew Cauſe why Defendant ſhould not have Leave to 
withdraw his Plea, pay 50 J. into Court, and plead the Gene- 
ral Iſſue, made abſolute; Defendant doing ſo within a Week, and 
taking ſhort Notice of Trial for next Aſfizes. Poole for Defendant; 
Willes for Plaintiff, 


Bell 
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Bell against Crofethwaite, i in Treſpaſs Mich. 27 
Geo. 2. | 


Nterlocutory Judgment regularly ſigned for Want of a Plea. Rule 
to ſhew Cauſe why ſhould nat be ſet aſide on Payment of Cofts, 
and pleading an iſſuable Plea, On ſhewing Cauſe, Willes for Plain- 
tiff urged, that the Action was laid in Cumberland, where the Aſſizes 
are held but once a Year, and Plaintiff had been delayed of a Trial; 
and that if the Court did ſet aſide a regular judgment, they would 
| confine Defendant to plead the General Iſſue. But it appearing that 
the Diſpute was Matter of Title, and that the Plea, through Acci- 
dent, was not ſettled in Time, the Rule was made abſolute. Poole 


for Defendant. 


| Mich. 28 Geo. 2. 


OTION in Action on the Caſe to plead Aa afſump/7 tand 
Infancy denied, becauſe the latter Plea is uſeleſs ; Infancy 


may be given in Evidence on the General Iſſue: In Debt on Bond 


or other Deed Non ęſt factum and Infancy have been allowed to be 
pleaded, becauſe though the Bond, Sc. may be Defendant's Deed ; 
yet if he was under Age at the Time of its Execution he is not 
bound by it. | 


Fox Executor again Meen, in Debt on Bond. 


OTION by Draper for Defendant for Leave to plea 
doubly (viz.) Non e/# factum, and Sofuit paſt diem, denied as 
never yet granted. 


Mathews * Statham Executor. Hilary 28 


Geo. 2. 


UL E abſolute for Leave to plead three Pleas (viz.) Mn 
aſſumpfit by the Teſtator, a General plene adminiſtravit, and 

a Special plene adminiſtravit; it may be dangerous and inconvenient 
| | to 


i 
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to rely on the third Plea without the Aid of the ſecond ; No Aﬀidavic 
to verify the Plene adminiſtravit has been required of late. Poole 
for Defendant ; Mynne for Plaintiff, 


Milner againſt Wilſon, in Treſpaſs Aſſault and Bat- 
tery. Trin. 28 Geo. 2. 


ULE made abſolute to plead Not guilty, and a Licence; a 

Licence to beat a Man is very extraordinary, but Leave to 

plead thefe Pleas has been granted in other Caſes. Poole for Defen- 
dant; Willes for Plaintiff. 


Whitby againſt Chapman, in Replevin. Mich. 29 
Geo. 2. . | 


ULE to ſhew Cauſe why Defendant ſhould not reply ſeveral 
Matters to a Plea in Bar to an Avowry diſcharged. No In- 
ſtance can be ſhewn of ſeveral Matters replied fince Statute 4 Q. 
Ann. ſeveral Matters may with Leave of the Court be pleaded to a 
Declaration in a common Caſe ; and in Treſpaſs to a new Aſſign- 
ment, that being in the Nature of a New Declaration; ard alſo in 
Replevin in Bar to an Avowry or Cognizance, ſetting out the Right 
to ſeize or diftrain, which is to be controverted ; but though the 
Words of the Statute are to plead as many Matters, &c. and Repli- 
cations, Rejoinders, &c. are properly Pleadings ; yet the Courts of 
Meſtminſter have never carried their Leave further than as before- 
mentioned. Draper for Plaintiff; he quoted Poltro againſt Self in 
B. R. Hil. 17 Geo. 2. where the Court refuſed Leave to reply 
doubly to a Plea of Tender. Prime for Defendant. 


Stibbard againſt Glover in Replevin. Eaſter 29 Geo. 2. 


| ULE abſolute to plead three ſeveral Matters, viz. Firſt, Non 
R cepit; Secondly, That the Cattle were the Property of another 
Perſon, not of the Plaintiff ; and "Thirdly, Liberum Tenementun. 
Prime for Defendant 3 Martyn for Plaintiff, 


Newman 
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Newman againſt Leech, Executor. 


ULE made abſolute, giving Defendant Leave to plead doubly, 


. Viz, Ne unques Executor, and Plene adminiſtravit, (no Cauſe 
ſhewn by Plaintiff to the contrary.) Poole for Defendant, 
Simpſon againſt N al Eſq. Trin. 30 & 31 Geo. 2. 


O a Plea in Bar of a former Judgment 1 recovered for the ſame 
Debt now ſued for, which Plea was ſigned by a Serjeant at 


Law, Plaintiff delivered a Replication of Nul tie! Record not ſigned 


dy a Serjeant. Whenever the Plea is ſigned by a Serjeant, the Re- 
plication muſt be likewiſe ſigned. Rule abſolute to ſet aſide the Re- 
plication. In this Court all Pleas muſt be ſigned by a Serjeant, ex- 
cept Non Aſumpſit, Non Cul. Comperuit ad Diem, Son aſſault demeſne, 
Plene adminiſtravit, Riens per Diſcent, Nul tiel Record, Per Minas, 
Solvit ad Diem, Ne unques Executor, Ne unques Adminiſtrator, In- 
fra Etatem, Neon eſi Factum, Nil debet, Payment of Rent in Cove- 
nant, Sc. Wiſſon for Defendant; Prime for Plaintiff. | 


Lookup, Eſq; againſt Frederick, Bart. Hil. 31 Geo. 2. 


ULE to ſhew Cauſe why Defendant ſhould not have Leave to 
plead ſeveral Matters diſcharged, the Action being brought 


on a Penal Statute 9 D: Ann, (for Money won at Play) is not 
within the Statute 4 2, Ann. for the Amendment of the Law. Mil. 


fon for Plaintiff ; Davy for Defendant, 
Thomas againſt Eamonſon in Replevin. Eaſter 31 
Geo. 2. | 


ULE abſolute to plead Nun cepit, and to avow the taking. 
Like not Guilty, and a Juſtification in Treſpaſs. Davy for 
Defendant ; Hoyward for Plaintiff, | | 


Spooner 
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Spooner against Hall. Trinity 31 Geo. 2} 


PECIAL Action on the Cafe founded on Agreement to do a 

Thing-or pay three Guineas, Rule abſolute to plead Non af- 

ſump/it, a Tender, and a Set-off. If any of the Pleas improper, Plain- 
tiff may demur, * for Defendant; Hewitt for Plaintiff, 


Gerring againſt Manning] in Treſpaſs. Trinity 32 & 
| 33 Geo. 2. | ” 


ULE abſolute” n Defendant Leave to plead not Guilty, 

and a Cender of Amends. This very different from Non 
aſſumpſit, (in Caſe on Promiſe) and a Tender of Money. Vide an- 
tea, Alderton againſt Dodding, Mich. 22 Geo. 2. is miſprinted. The 
Action there was Caſe on Promiſe, the Pleas denied to be pleaded 
were Non aſſumpſit, and a Tender of Money. Hewitt for De- 
fendant; Nures for Plaintiff, | 


Priſoners. 


Wagſtaffe again}? Darby. Mich. 6 Geo. 2 


Motion was made to diſcharge a Priſoner in the Fleet, detain- 

ed by a Capias utlagat', (Plaintiff being dead.) Upon Afli- 

davit of the Death of Plaintiff, and ſearching the proper Offices at 

Doctors Commons, and finding no Adminiftration granted, or Will 

proved, a Rule was made to thew Cauſe, which was s afterwards made 
abſolute. . 


Poulter 


jIrifoners. 


Poulter againſt Greenwood. 


U PON a Point reſerved by Lord Chief Juſtice at N privs, in 


an Action brought againſt the Sheriff of Lancaſhire for an 
Eſcape, it was held per Cur”, that an Aſſignment of Priſoners by an 


Under-dSheriff to the ſucceeding High-Sheriff (though not by Inden- 


ture) is a good Aſſignment. 


Beech again Paxton, Widow. Eaſter 6 Geo. 2. 


Efendant, who had petitioned to be diſcharged purfuant to the 
Lords AR, was ordered to remain in the Cuſtody of the 


Warden of the Fleet Priſon upon Plaintiff's giving a Note to pay 


her 25. 44. per Week every Monday. Plaintiff once made Default 
of Payment on the Day, and Defendant applied to the Court to be 
diſcharged ; but it appearing that the Money was tendered to De- 


fendant the Day following, Defendant was remanded to Priſon. 


i 


Wheatley againſt Parker. Trinity 6 & 7 Geo. 2. 


Efendant; a Duaker, brought up to Court to be diſcharged upon 
the Lords Act; but refuſing to take the Oath by the AQ re- 
quired, was remanded to Priſon, V ate; This altered ſince by Act 


of Parliament. 


Baker againſt Holmer. 


Efendant petitioned upon the Lords es and it appeared that 


he was charged in Execution for 103/. 10s. Debt, beſides 


Coſts, It was alledged by the Petition that 421. 5s. Part of the 


Debt, was paid. Court denied to make any Order. 


Greenſal 


— — — — — ——t— — — 
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Greenſal againſt Cooper. 


Priſoner, charged in Execution in the Marſhal's Court, peti- 
tioned that Court to be diſcharged upon the Lords Act, and 

was detained there upon Plaintiff's undertaking to pay his 25. 4d. 
per Week. Defendant afterwards removed himſelf by Habeas Cor- 
pus to the Fleet, and moved to be diſcharged for Non- payment of the 
25. 4d. per Week. Court made a Rule to ſhew Cauſe ; but after- 
wards, upon hearing Counſel on both Sides, the Rule was diſcharg- 
ed, Court being of Opinion that Defendant had loſt the Benefit of 
the Act by removing himſelf, and could only petition and be diſ- 
charged by that Court out of which the Execution iſſued. Darnall 
for Defendant ; Baynes for Plaintiff, | =] 


Palmby againſ Maſters. 


Efendant, a Bankrupt, was rendered in Diſcharge of his Bail 

after Judgment, and now moved to be diſcharged purſuant to 
the Bankrupt Act. Plaintiff objected that the Words of the Act 
extend only to Perſons charged in Execution, or by Virtue of Judg- 
ments. The Judgment appeared to be for a Debt due before the 
Bankruntcy, and was entered in Hilary Term laſt ; the Render was 
in the Beginning of April, and the Bankrupt's Certificate was con- 
firmed the 18th of April. Chapple for Defendant urged, that the 
Words of the Act extend to Bankrupts detained in Cuſtody for Debts 
due before they became Bankrupts, which Debts are diſcharged by 
the Act, let them be detained how they will, in Execution or other- 
wiſe, they are to be diſcharged. Court, after taking Time to con- 
ſider, ordered Defendant to be diſcharged. | 


Peachey againſt Bowes, Spinſter. 


Efendant being a Priſoner in the Fleet at Plaintiff's Suit, brought 

a Writ of Error, and thereupon Judgment was reverſed, and 

a Superſedeas iſſued to diſcharge her out of Cuſtody ; but before ſhe 
could get the Superſedeas allow ed, Plaintiff charged her with a new 
| Declaration; 
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Declaration; whereupon ſhe moved to be diſc] zarged; And the 
Court, upon hearing Counſel on both Sides, were of Opinion, that 
Defendant being Fi a Priſoner at PlaintifPs Suit only, and not 
at any other perſon' s, could not be regularly charged with the {. cond 
Declaration after the Reverſal of the firſt Judgment, whercon De- 
fendant had been wrongfully detained, and therefore ordered De- 
fendant to be diſcharged, notwithſtanding the ſecond Declaration. 
Comyns tor Defendant 3 Eyre for Plaintiff, 


Shaw, Bart. ggainſt Gimbert. Mich. 7 Geo. 2. 


Efendant, an inſolvent Priſoner, moved to be diſcharged for 
| Plaintiff's not paying the Weekly Allowance of 25. 4 d. ac- 
cording to the Act of Parliament. Plaintiff ought to have paid the 
Money on Tueſday, and neglected it; but on Friday following his 
Agent tendered the Money to Defendant, who refuſed to accept it. 
Per Cur: No wilful Default appears in the Plaintiff; let Defen- 
| cant be remanded, 


Robins againſt Wigley. 


HE Defendant being a Priſoner in the Fleet was brought to 
the/Bar by Habeas Corpus, in order to be charged in Exe- 
_ cution at Plaintiff's Suit. Baynes for Defendant objected, that 
Plaintiff not having charzed Defendant in Execution within two 
Terms after, Judgment obtained, was now too late, Defendant being 
intitled to a Superſedeas; and ſo the Court held, and the Priſoner was 
remanded, (Aliter paſtea.) Plaintiff may proceed at his Peril. 


Baker againſt Holmer. 


Efendant, who was charged in Execution at the Plaintiff's Suit 
for 1031. 10s. Debt, beſides Coſts, made an Affidavit that 
421, 55. Part of the Debt, was paid; and thereupon Haw#ns 
moved that Plaintiff might endorſe upon the Habeas Corpus by Virtue 
whereof the Defendant was charged in Execution, the Sum remain- 
ing due, in order that upon Plaintiff's own ſhewing the Sum might 


appear to be under 1007, whereby Defendant would be enabled to 
B 5 | take 
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take the Benefit of the Lords Act. The "ON made a Pule to 
ſhew Cauſe, which was aſterwards made abſolute upon hearing Bel- 


fell for Plaintiff. 


Note; Plaintiff afterwards indorſed 1031. 105. upon the Haleas 
Cyrus as his Debt; and the Court, upon a ſubſequent Application, 
refuſed to enter farther | into the Conſideration of what was really 


due, 


Toms ggainſt Hammond. 


Efendant moved to be diſcharged upon the Act of Parliament 
as a Domeſtick or menial Servant (which were the Words of 
his Affidavit) of Baron Hopman, Envoy from the Duke of A-chlen- 
bourgh, and obtained a Rule NV. Plaintiff ſhewed for Cauſe, that 
Dcfendant had an Annuity of 200 J. a Year, and that he was a Juſ- 
tice of Peace for Middleſex; fo that it was not likely he could act as x; 
the Envoy's Domeſtick Servant, and inſiſted that the Words of the 
Envoy's Certificate produced by Defendant were Menial Servant 
only, which is not within the Act, the Words of the Act being De- 
myſtich Servant. Per Cur': The Word Menial is not explained by 
our Law, Dome#/tick Servant are the Words of the Act, and it doth 
not appear that Defendant was ſuch, A menial Servant may be em- 
ployed out of the Houle or Houſhold Affaire, a Do:neftick in or about 
the Houle only. A Perſon hired as a Clerk is no Domeſtick Sei- 
vant, Defendant did not appear to have received any \Vagcs. Let 

he Rule be diſcharged. 


Luker againſt Wallis, Widow. after 7 Ged. 2. 


HE Defendant being an inſolvent Debtor was brought into 
Court a ſecond Time, and Plaintiff being dead, his Exccutor 

„ and prayed further Time to inquire into the Truth of De- 
fendant's Diſcovery of her Effects; but the Court refuſed to enlarge 
the Time, which is limited by Act of Parliament, and diſcharged the 


8 Pr one Is 
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Warrington agair/ Elliott. 


Laintiff's Attorney ound and offered to ſign a Note for 25. 44. 

per Week, to be allowed Defendant in order to continue him 

in Priſon in Execution at the Plaintiff's Suit; but the Court diſ- 

charged the Defendant for want of Plaintiff's ſigning ſuch Note, the 
Signing of the en not being ſufficient. 


Caltl, and Wiſe, arain ainf W biker Trinity 7 &8 
Ged. 2 


TIRDLER moved for the Defendant to ſhew Cauſe why it ſhould 
not be referred to the Prothonotary, to examine what was due 

for the Plaintiff's Debt, in order that Defendant might have the Be- 
nefit of the Lords Act, upon an Affidavit that 21/4. only remained 


due, though Defendant was charged in Execution for e of 


100 l. Cavirt refuſed that Rule, bot mace a Rule to hew Cauſe why, 
upon Payment of the 217, and Colts to be taxed, Defend ant ſhould 
not be diſcharged. 


Swain againſt Girdler, Serjeant at Law. 


Efendant was ſued by Bil; to which he demurred, inſiſting 
that he ought to be ſued by Original, and upon arguing the 
Demurrer, a Caſe was quoted, Bader againſt Stwindale in this Court, 
Mich, 10 G. Rell. 360. that was an Action brought againſt a Pro- 
thonotary's Clerk by Original. He plcaded that he ought to be 
ſued by Bill; to which Plaintiff demurred, and the Court gave Judg- 


ment that the Dtfendint ſhould anſwer over. Per Cur': This Caſe 


is in Point; Serjeants, Prothonotaries Clerks, and all others not 
obliged to Attendance in Court, are upon the ſame Foot. Judg- 


ment guod Billa * Eyre for Plaintiff; Hawkins for Defen- 
Jant, | | | | 
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Cooper, and nine others, againſt Levi. Mich, 8 
Geo. 2. | - 


EFENDANT was committed to the Fleet by the Commiſ- 
ſioners of Bankrupt for not anſwering Interrogatories in the 
Jong Vacation, when no Judge was in Tow, and was then charged 
Ich Declarations at the Suit of ſeveral Plaintiffs, without Leave ob- 
tained from any of the Judges of the Court. Defendant applied to 
ſet aſide the Proceedings on the Day before the Writs of Inquiry 
were to be executed, and not before, and obtained a Rule to ſhew 
Cauſe, which was afterwards diſcharged on hearing Countcl on both 
Sides. The Court did not determi upon the Regularity of the 
Charge; but held that Defendant came too late to move after Judg- 
ment. Eyre, Baynes, and Urlin for Plaintiffs; 3 Chapple and Skinnes 
for Defendant. 


Jenner againſt Swan. Hilary 8 Geo. 2. 


ER Cur': All Objections, as to the Inſufficiency of a Priſoner's 
Schedule of his Effects in Point of Form, are to be made upon 
the firſt Attendance: The ſecond Time the Priſoner is brought up, 
the Plaintiff muſt be prepared to falſify the Account given by De- 
fendant of his Effects, if he can; he will then be too late to object to 


the Schedule in Point of Form. 


Sir William Strickland ag Hodgſon. 


HAPPLE moved to ſtay Proceedings upon a i Dvclanntion deli- 

vered againſt Defendant, a Priſoner in the County Gaol for 
ae! the Declaration not having been entered in the Pro- 
thonotary's Office beforc it was e The Motion was op- 
poſed by Serjeant Eyre; and upon looking into the Rule of Court 
made ſoon after the Statute of 4 & 5 V. 3. for eſtavliſhing the 
Practice touching the Delivery of Declarations to Priſoners in 
Country Gaols, tue Court were of Opinion that it is ſufficient to 
enter tac De claration any Time before giving a Rule to plead, and 


therefore 119 Rute As made, 
'Tidmas 
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Tidmas agalnſt Procter. Trin. 8 & ; Geo. 2 


Efendant, an Inſolvent Debtor, petitioned to be diſcharged for 
Non- payment of the Weekly Allowance of 25. 44. but it ap- 
pearing that Plaintiff was dead before any Default made in Payment, 
the Court made no Rule. This is a Caſe unprovided for by Act of 
Parliament. 


Tidmas againſt Procter. Mich. 9 Geo. 2. 


OUR T made a Rule for Plaintiff's Executor to ſhew Cauſe 
way Defendant, an Inſolvent Debtor, ſhould not be diſcharged 

for Non-payment of the Weekly Allowance of 25. 44. and upon an 
Affidavit of Service, no Cauſe being ſhewn, Defendant was ordered 
to be diſcharged, the Words of the Act of Parliament being general, 


Featherſtonehau gh, and Wife Adminiſtratrix of Brown, 
| againſt Atkinſon, 


TD Efendant had been a Prifoncr 1 in Mood. ſtreet Compter it in 1732. 
upon meſne Proceſs at the Suit of Brown, Plaintiff's Inteſtate, 
and being at that Time a Serjeant at Mace, the Kceper of the Comp- 
ter ſuffered him to have the Liberty of the Gate (as it is called) that 
is, to have his Liberty upon Promiſe to return into Cuſtody when- 


ever called upon by the Keeper; the faid Action having never been 


diſcharged upon the Books of the Compter, and Brown in his Life- 
time having obtained Judgment, Plaintiffs revived the ſame by Scire 
Facias, and having obtained an Award of Execution, charged De- 
fendant (ſtill a Priſoner on the Books) with a Cabias ad fatisfactene 
dum, as à Priſoner in Cuſtody of the Sheriffs of I ne; whereupon 
the Keeper of the Compter endeavoured to perſuade Defendant to 
return into Cuſtody ; which he refuſing, the Keeper on Sunday Nie 
vember . retook Defendant at George's Coffee-houſe, Temple- Bar, 
without any Warrant, and Defendant moved againſt the Keeper to 
be diſcharged, inſiſting that as the Eſcape was voluntary, the Keeper 
could not retake him; and alſo inſiſting, that the Debt was paid to 
Brown i in his Life-time, The 88 on thewing Cauſe, coul not 

B b 3 SN controvert 
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controvert the firſt T hing inſiſted on, v:z. that the Eſcape was vo- 
luntary, and as to payment of the Debt, that was out of his Know- 
ledge; Brown's Action never was diſcharged from the Books, and 
Plaintiffs were not Parties to this Motion. But there having been 
a former Motion this Term by Defendant to be diſcharged, the Debt 
being paid; Plaintiffs had anſwered that Fact, and ſhewn ſufficient 
Cauſe to keep him in Cuſtody, The Eſcape on all Hands being ad- 
mitted to be voluntary, Mr. juſtice Denton and Mr. Juſtice Porteſens 
were of Opinion, that the Keeper could not retake Defendant, and 
that he ought to diſcharge him. Had the Eſcape been real, the 
Keeper might have retaken Defendant upon a Sunday, and is not re- 
ſtrained by the Statute 29 Car. 2, Mr. Juſtice Recve was of the 
fame Opinion in Point cf Law, but thought it too much for the 
Court to relicve Defendant, who ee to have acted (at leaſt 
very diſhonourably with regard to the Keeper) in this ſummary Way 
upon Motion, and that Defendant ſhould be put to his Action or an 
Audita Drerela, Defendant was ordered to be diſcharged. Skinner, 
Urlin, and WW, ig ht for the Keeper; Glyde, Chapple, and Eyre for De- 
tendant, 1 | 


Roberts againſt Hammond. Hil. 9 Geo. 2. 


EFENDANT, an Inſolvent Debtor, was diſcharges on the 

Lords Act. Plaintiff afterwards brought an Aces of Debt 
on the Jud:;ment, and Defendant being arreſted thereupon, moved 
to be diſcharged, which was ordered on hearing Counſel on both 
Sides, The Perſon aſter being once diſcharged from an Execution 
dy Act of Parliament, is to bs tree, and cannot be afterwards re- 
taken by Execution or Action on the Judgment, Chapple for De- 
fendant; Nrigbt for Plaintiff. | 


Cain againſt Molineux. 


EFFEMDANT moved to be diſcharged out of Execution, be- 
ing Steward of the Houſhold to Bardo Burk, a Forcign En- 
voy, and obtined a Rule to fhew Cauic, which was ierwards dif- 
charged on boating Count] on both Sides, it appearing that De- 
Kudalit was a 1 oder: that he reſided at his own Rouſe in the O77 


Pa lace 
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Palace-Yard Weſtminſter, and that the Envoy was at Hanzver at th 
Time of the Arreſt. Eyre for Plaintiff ; Chapple and Sinner for 
Defendant. - 


Deſerifay againſt O'Brien. 


FN EFENDANT being arreſted at Plaintiff's Suit, moved upon 

the Act of Parliament of Queen Aune to be diſcharged out of 
. Cuſtody upon Affidavits that he was a Courier employed in the Ser- 
vice of Sir-T/59mas Geraldin, Fnvoy from the King of Spain, and 
(during Recefs from Journies wherein he was frequently employed 
by the Envoy) did eat at his Houſe among his other Servants, and 
was paid Wages by him. It was inſiſted for Plaintiff, that Sir T h9- 
mas Geraldins was not a publick Miniſter within the Act of Parlia- 
ment, but only an Agent for the Court of Spain, to treat with the 


South Sea Company: That admitting him to be a public Miniſter, | 


2 Courier or Meſſenger, who is paid for each Journey according to 
his Deſert, and not a certain Sum for Wages by the Year, is not a 
Domeſtick Servant. It fully appeared by Affidavits produced on 
Behalf of Plaintiff, that Defendant was a Trader, and conſequently 
not entitled to the Benefit of the Act of Parliament. The Rule to 
ſhew Cauſe why Defendant ſhould not be diſcharged out of Cuſtody 
was ſ-t aſide. Ward againſt Purſell, Mich. 2 Geo. 2. in B. R. was 
quoted, Chapple, Eyre, and Skinner for Defendant ; Ci:yns and 
F7:ipht for Plaintiff. 


Kirke againſt Burrowes. Trinity 10 Geo. 2. 


| | & ng ENDANT obtained a Suþer/edeas fo Wane of do: 


tion; but before he was diſcharged by Virtue thereof, Plaintiff 
cauſed him to be charged in Execution, Defendant was ordered to 
be diſchar;ed with Coſts, conſenting to bring no Action. Eyre for 
Defendant ; inner for Plaintiff, | 
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Hannot again/? Farcttes. 


EFENDANT being brought to the Bar by the Warden ot 

the Fleet by Virtue of a Habeas Corpus ad ſatisfaciendum, in 
order to be charged in Execution at Plaintiffs Suit, produced the 
Allowance of a Writ of Error; and objected, that as ſuch Writ was 
ſealed and allowed, he ought not to be charged; but the Court faid 
they would not intermeddle, Plaintiff might proeced at his Peril; and 
thereupon Defendant was charged in Execution. 


Hannot again/? Farettes. Mich. 10 Geo. 2. 


LAINTIFF cauſed Defendant, a Prifoner in the Fleet, to be 

charged in Execution after Writ of Error fealed and allowed, 
but before Notice thereof to Plaintiff's Attorney. The Court et 
aſide the Commitment in Execution, but refuſed to grant an At- 
tachment againſt Plaintiff's Attorney, becauſe, though the Writ of 
Error be a $ uperfedeas from the Allowance, no Contempt i is incurred 
till after Notice of it. Chapple for Deſendant; 1 mY tor Plaintiff, 


Wright, Adminiſtrator, agaia/t Kerſwill. 


EFENDANT was diſcharged out of Cuſtody by Super/ede-a; 
on entering a common Appearance, for Want of Plaintiffs 
proceeding to Judgment within three Terms after Declaration de- 
livered. Plaintiff afterwards obtained Judgment, and Defendant be- 
ing taken in Execution, moved to be diſcharged, inſiſting that after 
J. ber deas his Perſon was free, and could not be again detained DF: 
Pr -oceſs in the fame Action, and it ſeems to have been the Senſe of 
the Court, when a Rule was made Hil. 8 G. 2. that if after a Su- 
 perſedeas an Actian of Debt be brought on Judgment, Defendant 
ſhall be diicl.arged without Bail. It was urged for Plaintiff, that 
Defendant having never been a Priſoner after Judgment might at 
any Time during his Confinement put in Bail to the Action, and 
being diſcharged on meſne Proceſs only before Judgment, he is 
after Judgment liable to be taken in Execution. The Court took 


Time 
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Time to conſider of this Matter, and after conſulting the Judges of 
the other Courts, determined that in this Caſe Defendant having 
been diſcharged by Superſedeas before Judgment, was not finally 
diſcharged ; but after Judgment is ſubject to be taken in Execu- 
tion; though where a Defendant is ſuperſeded after Judgment for 
want of being charged in Execution (within two Terms after Judg- 
ment obtained) his Perſon cannot be afterwards taken in Execution, 
Eyre for Defendant ; Chapple for Plaintiff 


Clarke agan/t Venner, 


T HE fame Caſe. 
Nicholas Fling's Caſe, Hil. 10 Geo. 2. 


WEF END ANT, being in Cuſtody of the Sheriffs of Bristol, 
brought his Habeas Corpus to be removed to the Fleet, and 
tendered it to the Sheriffs with Seven Guineas (exceeding 15. per 
Mile) which the Sheriffs refuſed to accept, and inſiſted on 10/, De- 
fendant moved for an Attachment againſt the Sheriffs, and obtained a 


Rule to ſhew Cauſe, which was afterwards made abſolute. Eyre and 


Corbett for Defendant ; Draper for the Sheriffs, 


Mendes agan/t Wolfe. 


D FEND ANT, an inſolvent Priſoner, detained by two 


Executions, was by one Plaintiff allowed 25. 44. a Week on 


being continued in Cuſtody according to the Act of Parliament; and 


the other Plaintiff alſo inſiſting to detain Defendant, the Queſtion was 
what Allowance he ought to make; and held fer Cui”, that the ſe- 
cond Plaintiff muſt alſo allow Defendant 2 5. 44. per Week. 


Sibley 
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Sibley againſt Sibley. 


EFENDANT taken in Execution, September 28, 1735, 
by Ca. Sa. returnable tres Mich. peiitioned to be diſcharged 
on the Acts for Relief of Debtors; but per Cur' he comes too 
late; he ought to apply before the End of the firſt Term after the 
Arreſt, becauſe the Sheriff is liable to anſwer for an Eſcape from 
that Time, and not ſrom the Return of the Writ. | 


Harriſon's Caſe. Eaſter 10 Geo. 2. 


EORGE FTarrifnan Attorney, being in Serjeants Inn waiting 

to attend Mr. Juſtice Fortefcue on a Summons, was prevailed 
on by an Agent for one of his Creditors, under Pretence of Buſineſs, 
to go with him to a Coltec-houſe in Chancery- Lane, near Serjeants 
Inn, where after the Tour appointed for the Attendance at the 
Tudge's Chamber was expired, Harriſon was arreſted. It appeared 
that Hurriſin had leſt his Clerk at the Judge's Chamber, with Di- 
rections to call him hen the Judge was there, and at Le.fure. The 
Court ordered Harriſen to be diſcharged. Chapple for Harriſen; 
Eyre for the Creditor, | . 


Hand ggalnſt Relly. Hilary 11 Geo. 2. 


EF END ANT being detained (inter alia) by a Cæpias utla- 

gatum founded on an Outlawry upon meſne Proceſs proſecuts 
cal by Plaintiff, was brought to the Seſſions of the Peace by Virtue 
of the compulſive Clauſe in inſolvent Debtors Act, 10 Ges. 2. and 
diſcharged, delivering a Schedule of his Effects. He was afterwards 
again arreſted by a Capias utlagatum renewed, and now moved to be diſ- 
charged, giving a Warrant to appear ſecrndum Statut'. Upon ſhew-; 
ing Cauſe, the Court was of Opinion, that as Defendant in this Caſe 
cannot have any Advantage by pleading, the Motion is proper. No 
Appeal lies from the Seſſions; the Determination there is final. De- 
fendant is diſcharged from all Debts except Debts to the Crown. 
The Rule was made abſolute to diſcharge Defendant without Coſts, 
Ire and Yrivht for Detendant 3 Vin for Plaintiff, 


Davis 


— 
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Davis againſt Hall. 


\EFENDANT moved for a + Suberſod eds for want of Plaine 

tiff's proceeding to Judgment within three Terms after De- 
claration delivered. Declaration was of Eater Term, and the final 
ſulzment ſigned in Michaelmas Vacation lait, Plaintiff urzed, that 
the Judgment being a Judgment of Michae/mas Term, though not 
ſixn<d till the Vacation. is ſufſicient to prevent Saperſedeas ; but her 
Cur”, the three Terms are always taken to be incluſive of that Term 
whereof the Declaration is, and unleſs Plaintiff proceeds to {ion final 
Judgment within the third Term he is too lat, Rule al ſolute for 


Superſedeas, Draper for Plaintiſt; Hi for Defendant, 


Clayton agarr/? Stapp. Eaſter 11 Geo. 2. 


EFENDANT broug} t into Court by Faheas Corpus ad 

fatrsſaciena: am; Serjcant Agar objected againtt his be ing ch; irg- 
ed {in Execution, Mr, Jutt tice Fr. 22 having made an Order os 2 
Superſedeas May 1, which was lodg ged with the Warden, and allow 
ed, and Appearance entercd 5 W.15 = laſt Term, 
and ought to have the compleat Benefit; but Defendant not h- aving 
ſerved the Order, nor e the Superſodeas till after Hobo Corpus 
was lodged with the Warden; Cur': He muſt be charged, and he 
may apply afterwards as he Ball be adviſed. Plaintiff may proceed 
at his Peril. | 


Cock again}? Kerridge. Trinity 11 & 12 Geo. 


EFENDANT having obtained a Rule to plead doubly 
(Nm Afjumfſit and Non afjump/it inn fox ans). Plaintitf 
moved to diicharge it, inſiſting that Defendant, who Was Pr. 
ſoner in the Het at the 1 ime of his being charged with the De- 
claration before this Rule obtaine l, was: diſcharged at 
ſions of the Peace by the compuilory Clauſe in the Infolvent 


2 * ! 5 i, # 1 , b . 17 17 renal ? 1. 
Debtors Act 10 G. 2. and being at large could not regularly apply 
for the Rule to plead doubly, without firſt entering a common 

- „ i, 18 "Ir > . 1 ' p . * 0 =— 
Appearance; which was not dene. The Queftion was never de- 
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380 P riconers. 
termined, but by Conſent Plaintiff had Leave to diſcontinue 


without Coſts, Skinner and Ur in for Plaintiff; Ilright for De— 
ſendant. 


Baldwin againſt O'Carroll. 


EFENDANT andere himſelf into the Cuſtody of the 

Warden of the Fleet Priſon as a Fugitive for Debt, to take 
the Benefit of the late Act of Parliament, 10 Ges, 2. Plaintiff ten- 
dered a Declaration to the Warden, which he refuſed to accept, and 
thereupon Plaintiff moved for Leave to proceed, and had a Rule to 
ſhew Cauſe ; but the Court ſeeming to be of Opinion that Defen- 
dant being in the Warden's Cuſtody for a particular Purpoſe only, 
was not liable to be charged with Declaration, Plaintiff conſented 
to waive his Proce-dings, and the Rule was diſcharged. Parber 
for Plaintiff; ; Uylin for Defendant ; ; Eyre for W len.” 


Atheley againſt Sutton. Hilary 12 Ge 0, 2. 


ULE to ſhew Cauſe why a S:þerſedeas ſhould not iſſue to 
| diſcharge Defendant out of Cuitody for want of being charged 

in Execution within two Terms. Plaintiff's Attorney, who lived 
in London, had ſent down a Ca. Sa. directed to the Sheriff of Exeter 
inſtead of Devon, which being ſent back, he rectified the Miſtake, 
got it reſcaled, and ſent it again in Time (as he thought) to an At- 
torney at Exeter, with Directions to charge Defendant in Execution; 
but being miſtaken as to the Time of the Poſt's coming into Exeter, 
it came too late, and Defendant was not charged within the Term, 
it was urged for Defendant, that though the general Rule of Court 
directs a Superſedeas to iſſue unleſs Cauſe generally, and not confine 
Plaintiff to any particular Matter, yet nothing has ever been admit— 
ted as good Caule againſt a Superſcdeas, but a Treaty for an Ac- 
commodation, where Proceedings have ftaid at Defendant's Re- 
queſt ; and if Nefendant be not charged within the limited Time, 
through the Ignorance of Plaintiff's Attorney, Plaintiff and not 
- Defendant muſt ſuffer, Enlarging the Matters to be ſhewn for 
Cauſe againſt Super/cdeas will be productive of Motions, and ren- 
der the Practice uncertain. And of this Opinion was Mr. Juttice 
Fartzſcue Aland, But per Capital & al Fr fi any reaſonable Cauſe 
9 may 
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may be ſhewn, The Debt here is large (7001) and no Intention to 
oppreſs the Defendant appears; the want of Defendant's being charg- 
ed in Time is by mere Miſtake, and through Accident; the (a. Sa. 
when properly directed and reſealed is a new Writ. It is common 
to diſpenſe with the Words of an Act of Parliament (a ſtronger Caſe 


than Rule of Court); where Inſolvent Debtor applies to be diſcharg- 


ed for Non- payment of 25. 4 4. per Week, the Court refuſes it, un- 
leſs the Default of Payment be wilful. Equity relieves in the Exe- 
cution of Powers upon the Head of Accident. This is a Cauſe 
within the Meaning of the general Rule. The Rule diſcharged. 
IW right for Plaintiff; Eyre tor Defendant. 


— 


J. Munoz again/? Levi. Eaſter 12 Geo. 2. 


EF EN DAN T being charged in Execution at Plaintiff's 

Suit for 33 J. 10s. and with no other Execution, petitioned 

to have the Benefit of the Lords Act, and being brought into Court, 

Plaintiff objected that Defendant was now charged with another Exe- 

cution at the Suit of A. Munoz for 182 l. and being charged for more 

than 100/. could not have the Benefit of the Act. The Court held, 

that they muſt conſider the Charge as it ſtood at the Time of the Pe- 

tition, and therefore with Regard to the Plaintiff I. Munoz, Defen- 
dant was within the Act, 


Morſe againſt Warren. Mich. 11 Geo. 2. 
O TION to ſtay Proceedings againſt Sheriff of Heriford- 


ſire on a Six Days Rule to bring. in the Body of Defendant. 


The Sheriff had returned a Cepi, upon which this Rule was found- 
ed. The Defendant went to Gaol for want of Bail, and the Gaoler 
let him go at large, (of which Affidavit was made) but Defendant 


was a Priſoner at the Time ofthe Motion. The Sheriff gave No- 


tice to ſtay Proceedings, or that Plaintiff might bring a Habeas Gor= 
Plus at his own Charge. Cur? diſcharged the Rule, Skinner and Eyre 
pro Fic; Prime pro Quer“. 


Berryman 
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morgan againſt Gilbert and his Wife. . rinity 1 13 


Geo. 2. 


Efendants were brought into Court the fecand Time from the 
Fleet Priſon to be diſcharged from an Execution purſuant to 
the Statute 2 Geo. 2. Wright for Plaintiff inſiſted upon detaining 
Defendants in Cuſtody upon allowing them 25. 4 4. per Weck, and 
produced a Note ſigned ohn King, Attorney for Plaintiff, promiſing 
to pay the ſame, nal an Affidavit that Plaintiff was abroad in Fo- 
reign Parts, ſo that Plaintiff's Attorney could not procure a Note 
| fed by his Client. "The Court held this Note inſufficient within 
the Words of the Act, and for want of a Note ſigned by Plaintiff 
himſelf Defendants were diſcharged, Vide Farrington againſt 
Ellict, Eaſter 7 Geo. 2. | 


Barker again/i Palmer. 


HE Court made a Rule abſolute to diſcharge Defendant upon 

the Lords Act for Non-payment of 25. 4 d. per Week, un- 
dertaken to be paid by Plaintift at Nora Aſſizes (conformable to 
the ſettled Practice of the Court of King's Bench) a Record of the 
Proceedings at the Aflizes being ſent to this Court _— by the 
Judge of Aſlizes. 


Mabſon againf Butler. Mich. 1 3 Geo. 2. 


ULE to ſhew Cauſe why Defendant ſhould not be diſcharged 
out of the Fleet Priſon by Superſedeas for want of Plaintiff's 
proceeding to Judgment within three Terms after Render. It ap— 
peared that Defendant had eſcaped, and had been a long Time out of 
Cuſtody. Per Cur' : Let the Rule be diſcharged; in this Caſe the 
Time of Defendant's Recaption or coming again into Prifon ſhall 
be looked upon as the Time of the Render, Eyre for Plaintiff; 
Price for Detendant, | 


Huggins 
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Huggins again a Bambridge, a Priſoner in the Fleet. 


Eclaration wes d. liyered i in Hilary Term laſt, with an Impar- 
lance; and in Eaſter Term Defendant pleaded, and Plaintiff 
demurred to the Plea on the firſt Day of laſt Term. Defendant 
joined in Demurrer, and Plaintiff not procecding farther to a Cu- 
flium, or otherwiſe, all laſt Term, Defendant moved for a Su erſe- 
deas for want of Plaintiff's procecding to Judgment within three 
Terms after Declaration, purſuant to the Rule Eaſt. 8 Get, It 
was urged for Plaintiff, that the Plea being very long and Gecial, 
Plaintiff could not, probably, have procured an Argument laſt 
Term; and if he had, it was unlikely the Court would have given 
Judgment on the firſt Argument. Per Cum: Plaintiff has not pro- 
ceeded as he might; he is not to judge whether the Court would 
have determined on the firſt Argument or not, it is an affected De- 
lay to the Prejudice of Liberty: Plaintiff has ſhewn no good Cauſe 
why he did not proceed. The Rule is general, Plaintiff is to proceed 
to Judgment, Ci. e. final Judgment) within three Terms, in all Caſes, 
incluſive of the Term of which the Declaration is delivered (the In- 
tervention of the Argument of a Demurrer, or Trial of an Iſſue, 
makes no Difference) unleſs Plaintiff can ſhew it was out of his 
Power to proceed fo faſt. Defendant ſliall take no Advantage of the 
Court's Delay, or in Counties where the Aſſizes are held but once a 
Year, it may be impoſſible to comply with the Letter of the Rule; 
but here the Delay is Plaintiff's. Let a Swuporſedeas _ WRICH ex- 
tends only to diſcharge Defecdiars Per "4 from Confinement; the 
Action Kill remains pending; and Defendan 
pros, is ſeparate and diſtinct from the Superſedens, Stinner, Lynne 
and Agar for Defendant; Eyre and Brotle for Plaintif, f 


3 3 @ 7 
ants 1 as to n- 


Poulter againſt Salmon. Hulary 13 Geo. 2. 


Efendant had deen ſuperſeded after Judgment for want of 

| being charged in Execution within two Terms. Plaintiff 
afterwards brought an Action of Debt on the Judgment; and 
having obtained a ſecond Judgment, cauſed Defendant to be taken 
in Execution October 9, 1739. Defendant, laſt Term, applied for 
a Juperſedeas ; and the Court took Lime to conſider whether he 
was ſuperſedable or not. Ibis Term, pending ine Conßderation 
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of the Court upon the Superſedeus, Defendant petitioned, and had a 
Rule to be carried to next Aſſizes to be diſcharged by the Lords Act. 
The laſt Rule was ordered to be diſcharged. The Application for 


the Syperſedcas and for this Rule are inconſiſtent. Bootle for 8 
tiff; Prime for Defendant. 


Domu againſt Biſhop. 


PON an Affidavit that Plaintiff abſconded, and could not bc 

perſonally ſerved with a Rule to ſhew Cauſe why Defendant 
ſhould not be diſcharged purſuant to the Lords Act, Court made a 
Rule, that Service upon Plaintiff's Attorney ſhould be deemed good 
Service, and upon Affidavit of Service on Plaintiff's Attorney Defen— 
dant was diſcharged, no Perſon attending on Plaintiff's Behalf to op- 
_ Defendant's Diſcharge. 


Aſh againſt Day: Mich. 14 Geo. 2. 


{ ke E Declaration was of Hilary Term laſt, and Interlocutory 
Judgment ſigned the ſame Term. A Writ of Inquiry was 
executed, arable Tres Trin' laſt ; but being ſet aſide by the Court, 
bhecauſe the ſame was executed before a Perſon not properly deputed 

by the Sheriff, Defendant applied for a Superſedeas for Want of Plain- 
tiff's proceeding to final Judgment within three Terms after the De- 
claration, and obtaincd a Rule to ſhew Cauſe, which was made abs 


ſolute, Prime for Plaintiff; Willes tor Defendant, 


Maddock ago77/t Fletcher. 


Efendant being arreſted by Bill of Midileſex at Plaintiffs 
Suit, and being charged alſo with a Capias at another Per- 
ſon's Suit in this Court, removed himſelf to the Fleet Priſon by 
Habeas Corpus 7th May 1740, and Plaintiff not having declared 
within two Terms, Defendant applied for a Superſedeas. Plaintiff 
objected, that the Motion here was improper, and Dcfendant 
ou-ht to apply to the Court of King's Bench, from whence the firſt 
Froceſs iſſued. But per Cur? + Defendant's Application is regular, 
and * to the conſtant Practice of this Court and the Court 
| of 


: Priſoners, 1 
df King's Bench. The Removal to the Fleet being before a Decla- 
ration delivered, Plaintiff muſt declare in this Court, he cannot de- 
clare in the Court of King's Bench, (unleſs he removes Defendant by 
Habeas Corpus ad reſpondend', and for Want of a Declaration Deten- 


dant is to be diſcharged by this Court. Where a Defendant is re- 


moved after Declaration delivered, the Action mutt proceed in that 
Court wherein Plaintiff declares, and Defendant is to be ſuperſede; 
by that Court for Want of ſubſequent Proſecution, though detained in 
the Priſon of the other Court. Prime for Flaintiff; Bz/feld for De- 
fendant. | 


Mich. 15 Geo. 2. 


N the Warden of the Fleet's Petition, inter alia deſiring Leave 

to ſhut up the Priſon Gate ſooner than the Time appointed 
for that Purpoſe, it was prayed, that two Priſoners might be brought 
into Court on the Day of hearing the Matter, to oppoſe the Petition 
on Behalf of the Priſoners, (viz. ) Fohn George, detained by meſne 
. Proceſs of this Court, and Fame: Browne, detained in Execution out 
of the Exchequer at the Suit of the King. Per Cur': George may be 
brought up by Rule; but Brawne being held by an Execution from 
another Court cannot be brought up without an Habeas Cerpus. 


Coates's Caſe. Eaſter 15 Geo. 2. 


AY 6th Robert Coates was brought into Court by the Gaoler, 


by Habeas Corpus directed to the Sheriff of the Town of Me- 
caſtle upen Tyne ; and by the Retur rn Cate fo; appeared to be charged 
with. Proceſs or this Court, and with feveral Writs of Cz9:a; from the 
Court of Excheguer, at the Suit of th 2 King for 800 „ and upwards, 
as a Smuggler. Per Cur The Habe s Corpus is not returnable 


till the 12th inftant. Defendant muſt be then drought into Court 
. 


again, and in the mean Time give Notice to the Solicitor of the 
Cuſtoms. The King may chuſe his own Priſon; Defendant cannot 


de committed to the Fleet without the Conſent of the Crown. May 
12th, it appearing by Affidavit that Mr. Hetcalſe, Solicitor of the 
Cuſtoms, had, by the Direction of the Cen 3, ſigned a Con- 


leut, and Seri, Prime conſenting- ro Rege, Defendant was commit- 


rey TO the . ek. Feste tor Detendant, 
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Aſhdowne againft Fiſher. 


DU E made abſolute to diſcharge Defendant, a Bankrupt, taken 
| in Execution for a Debt accrued before the Bankruptcy. De- 

fendant could not plead his Diſcharge in the firſt Inſtance, becauſe 
he did not obtain his Certificate till after he was obliged to plead. 
But it was inſiſted by Plaintiff's Counſel, that he might have plead- 
ed Poft darrein Continuance, Theſe Caſes muſt be conſidered equi- 
tably. Blackwell againſt Coates, 2 Peere Williams 70. No Conceat- 


ment appears. 


Judge against Torr. T rinity 16 Geo. 2. 


Efendant, after Judgment, was rendered to the Fleet Priſon in 
Diſcharge of his Bail in Hilary Vacation laſt, and this Term 
moved in the Treaſury for a Superſedeas, for Want of being charg- 
ed in Execution within two Terms, purſuant to the General Rule 
8 Geo. inſiſting, that the Render muſt be taken to be of Hilary 
Term; the Words of the Rule are, within two Terms after ſuch Tudg- 
ment obtained; in Caſe of a Render after Judgment, the Words 
ſhould be, after ſuch render. There muſt be a new Rule to ſettle the 
Practice in this and other Particulars, wherein the old Rule is deſce- 
tive. A Rule was granted to ſhew Cauſe why a Superſedeas, which 
upon Afidavit of Service was made abſolute, no Cauſe being ſhewn 


by Plaintiff to the contrary, 


On Behalf of Greenwood. 


Efendant, a Priſoner in the Fleet charged on meſne Procets 

for 4027. 155. had not given Security to the Warden for 

the Liberty of the Rules, pc<titioned the Court, and obtained a 
Rule for the Warden to thew Cauſe why a Day-Rule ſhould not be 
granted to the Petitioner, and why a "Tipftaff ſhould not take 
him to ZHTur/low, to meet and treat with his Creditors,” and bring 
him back the ſame Day. Siuner for the Warden obſerved, that 
no Affidavit was filed to verify the Allegations in the Petition; 
and that no Inſtance could be ſhewn where the Court gave Leave 
to carry a Priſoner ſuch a Diſtance from the Priſon as deſired. 
| - That 
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That one Cullett had applied to be carried into Kent, for the ſame 


Purpoſe, in Lord Chief Juſtice Eyre's Time, and was denied. The 


Rule was diſcharged. 


Hill againſt Wadmore. 


Efendant, an Infant about ſixteen Vears of Age, being charg- 


ed in Execution at Plaintiff's Suit, for 60 J. Damages and 30 J. 


Coſts, total go J. recovered againſt him by. Plaintiff, in an Action 
for driving a Waggon upon Plaintiff, whereby his Arm was broken, 
petitioned the Court to be diſcharged upon the Lords Act; which 
was oppoſed by Mynne for Plaintiff; who urged, that this is not a 
Debt within that Act of Parliament, which was made for the Faſe 
and Relief of Priſoners willing to ſatisfy their Creditors as far as they 
are able, and doth not extend to Actions for Torts, Negligences, ec. 
It appeared on the Trial, that though Defendant was called to, ard 
might have ſtopped his Waggon, yet he obſtinately drove on; and 
Plaintiff was a poor Waterman, having a Wife and fix Children, 
three of whom he maintained by his Labour, which he can hardly 
do fince his Arm was broken by Plaintiff, Per Cur” : The Damages 
and Coſts recovered are become a Debt, and Defendant mult have 
the Benefit of the Act of Parliament; but We have Power to mo- 
derate the Allowance by Plaintiff, Let the Defendant be remanded, 
upon Plaintiff's allowing him 64, a Week. 


Tompkins, Attorney, again? Woodley. Mich. 16 
Geo. 2. 27th November 1742, in the Treaſury. 


Laintiff delivered a Declaration againſt Defendant, a Priſoner 
| in the County Gaol for Devon, before the End of the ſecond 
Term, viz, on Sunday 4th July, three Days before the End of Tri- 
nity Term laſt. Defendant inſifted, that this Delivery (being on a 
Sunday) was void, and applied for a Superſedeas; which, upon hearing 


the Agents on both Sides, the Judges refuſed to grant. Defendant | 
hath not made Affidavit that he did not receive the Declaration, nor 
had it on the Day after the Delivery. The Act of Parliament touch- 


ing ot reds on Sundays, 29 Car. 2. Tn 7. doth not take in this 
Caſe. | 
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Dalrymple and his Wife againſl Baynham. Eaſter 16 
Geo. 2. 


Efendant being diſcharged by the Lords Act, aſſigns his Effects 

to Plaintiffs. Afterwards he is charged in Execution upon a 
ſecond Judgment, obtained by the fame Plaintiffs ; and on his Diſ- 
charge, the ſecond Time, the Court directed another Schedule to be 
made, containing the fame Effects as the Firſt ; taking Notice, that 
they had been already aſſigned ; and then a ſecond en to the 
ſame Plaintiffs, to make the Effects ſubject to the laſt E xecution in 
caſe they ſhould be more than ſufficient to ſatisfy the Firſt. 


Sandys againſt Spivey. Trinity 16 & 17 Geo. 2. 


Efendant brought into Court by the Sheriff of Midaliſcæ 

from Newgate (the County Gaol) by Habeas Corpus ad Satiſ- 
faciend”; and Plaintiff's Counſel moved, that he might be charged 
at Plaintiff's Suit for 300 J. and upwards, recovered by Judgment, 
(the Roll being in Court) and committed to the Fleet Priſon in 
Execution. The Counſel for the Crown oppoſed the Motion, 
It appeared that Defendant was charged with Proceſs from the 
Court of Exchequer by the Crown for 30,0co 1. for running Goods: 
That the Proſecution againſt him was commenced in March 1742, 
and the Informations were at Iſſue. That Plaintiff's Debt was 
by Bond dated in September, and a Warrant to enter Judgment 
thereon in December 1742, the Judgment was ſigned, and the 
Habeas Corpus ad Satisfaciend”, the firſt Proceſs at Plaintiff's Suit, 
iſſued 4th June 1743. Per Cur' The King and his People are 
one. The Prerogative of the Crown is incorporated with the 
Law of the Land, Defendant is not intitled to this Habeas Corpus ;, 


it is brought by the Plaintiff, and the Conteſt is merely between 


the King "and the Plaintiff, The King, by his Prerogative, hath 
a Right to ſue in what Court he pleates, and to impriton his 
Debtor in the Gaol for the County or Liberty where he is ar- 
reſted. If this Court ſhould have inadvertently committed De— 
fendant to the Flret, by the Practice of the Court of Exchequer, 
the Attorney General might have had a new Heleas Corpus, and 
that Court would have ſent Defendant back to Newrate. "The 

| | Priority 
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Priority of Suit is in the Crown; though neither it, nor the 
Priority of the Debt, but the Choice of the Priſon, is the only pre- 
ſent Queſtion. The Demand of the Crown is always to be pre- 
ferred before that of any private Perſon. The Eſcape Warrant Act 
extends not to the Crown, becauſe before that Act the King had a 
Right to confine his Debtor where he plcaſed. The Court have no 
diſcretionary Power in this Caſe. Defendant was remanded. Plain- 
tiff may charge him with a Ca. fa. in Cuſtody of the Sheriff of Mid- 
dleſex. French*s Caſe, Salkeld 353. Stiles 363. Counſel were heard 
for the Warden of the Fleet, who objected againſt receiving a Priſo- 
ner charged by the Crown with fo large a Sum. Sinner and Prime 
for the King; Vynne and Hayward for the Plaintiff; Birch and 
Il illes for the Warden of the Fleet. 


* 


Poole againſt Cook. Hilary 17 Geo. 2. 


Efendant, a Priſoner, applied to be diſcharged by Super/edeas, 
| for Want of being charged in Execution within two Terms 
after Judgment. Plaintiff excuſed himſelf by the Delivery of a 
Capias ad Satisfaciend to the Gaoler within due Time. But the Court 
held that to be inſufficient. The Capias ad Satisfaciend' ought to 
have been delivered to the Sheriff, and the Sheriff's Warrant to the 
Gaoler. Rule abſolute for Smperſed:as, Hayward for Defendant ; 
Hilles for Plaintiff, 


Hedley again Brown. Trinity 17 & 18 Geo. 2, 


FTER a Writ of Inquiry executed, Defendant moved to 

ſtay the Proceedings; Plaintiff, fince the Action brought, hav- 

ing been diſcharged by the Inſolvent Debtors Act, and having aſ- 

ſigned his Debts and Effects for the Benefit of his Creditors, the 

Court refuſed to make any rule; the Action brought before the, 
Diſcharge, mult proceed, Prime for Defendant. 


Mich. 18 Geo. 2. 


| J EA VE R, charged in Execution by two ſeveral Creditors, 
'* and applying to be diſcharged upon the Lords Act, was op- 
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poſed by both Creditors, and remanded; upon both Creditors giving 
bim a joint Note to allow him 25. 44. fer Week. 


Dawſon and others ggainſt Draper. Mich. 18 Geo. 2 


1 delivered againſt Defendant, a Priſoner in the Fleet, 
in Hilary Term laſt, and Rule to plead then given; in Eaſter 
Term following Plaintiffs, without giving a new Rule to plead, ſign- 
ed Interlocutory Judgment, and executed a Writ of Inquiry in 
Eaſter Vacation; but the Attorney for Plaintiffs finding himſelf to 
be irregular, in the Beginning of laſt Term obtained a Rule to quaſh 
the Writ of Inquiry and Inquiſition, waived his Judgment, and 26th 
May in laſt Term, which Term began 25th May, gave a new Rule 
to plead, May 31it Defendant pleaded a Sham Plea, and Plaintiff re- 
plied, concluding ad Patriam; and gave eight Days Notice of Trial, 
incluſive, for the laſt Sitting within laſt Term. Defendant joined 
Iſſue; but objected to the Notice of Trial, refuſing to accept ſhort 
Notice ; whereupon Plaintiff countermanded, and gave new Notice 
for the Sitting after laſt Term; when Plaintiff obtained a Verdict on 
a Promiſſory Note, without Defence. Defendant now applied for a 
Superſedeas, for Want of Plaintiff's proceeding to Final Judgment, 
within three Terms after Declaration, incluſive. And the Court 
was of Opinion, that Defendant was intitled to a Superſedeas. De- 
fendant is not to be prejudiced by the Miſtake of Plaintiff's Attor- 
ney ; which cannot be conſidered in the fame Light as an accidental 
Omiſſion was, in the Caſe of 4/þ/ey and Sutton, Hil. 12 Geo, 2. De- 
fendant is within the Words of the Rule, which is to be conſtrued 
in Favour of Liberty. But it appearing, that Defendant was detain- 
ed in Cuſtody by three other Actions, and being liable to be imme- 
diately charged in Execution in this Action, the Court thought it 
nugatory to grant a Superſedcas z and the Rule to ſhew Cauſe why a 
Superſedeas ſhould not be iſſued was diſcharged, Vyune for Plain 


tiff; inner for Defendant. 


Childs again? Prows, Hilary 18 Gco. 2. 


IT HIN two Terms after Final Judgment, Plaintiff, in- 
ſtead of charging Defendant in Execution, charged him 
with a Declaration in an Action of Debt on the Judgment. 


I 
412 
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The Court held this Declaration vexatious, and no Cauſe againſt a 


Superſedeas; and the Rule to ſhew Cauſe why a Superſedeas, was 


made abſolute. Gapper for Defendant ; Mynne for Plaintiff, 


Abdy, Advinifirator, againſt Hopkias, Widow. Abdy, 
Aflignee, &c. againſt The Same. 


Laintiff had two different Cauſes of Action 1 Defendant, 


one as Adminiſtrator, the other as Aſſignee. Defendant was 


arreſted at Plaintiff's Suit, as Adminiſtrator; but in the Title of 
the Affidavit for Bail, Adminiſtrator was omitted, though put into 
the Writ. Defendant remained in Cuſtody for Want of Bail. Plain- 
tiff did not declare as Adminiſtrator, agreeable to his Writ, which 
was a Teſlat' out of Middleſex into Surry, but made a new Affidavit 
of his other Demand as Aſſignee, and delivered a Declaration in Surry 
for it, indorſed for Bail. Rule to ſhew Cauſe why Superſedeas, in 
the firſt Cauſe, made abſolute, the Affidavit being a Nullity ; but the 
Arreſt is not void in the ſecond Cauſe, The Rule diſcharged, 


| Parſons, Widow, azainft White. Eaſter ID Geo. 2. 


Efendant, arreſted by a Capias at Plaintiff's Suit, as Executrix 

of her late Huſband, removed himſelf to the Fleet. Plaintiff 
finding her Action wrong as Executrix, made a new Afﬀidavit for 
Bail, and charged Defendant with a new Declaration in her own 
Right, Defendant moved for a Common Appearance and Super- 
ſecleas; inſiſting, that as his Impriſonment was wrongful ab origine, 
Plaintiff ought not to graft upon it, No Oppreſſion appears, but the 
Nature of the Demand was mittaken. If there had been two dif- 


ferent Cauſes of Action, the ſecond Declaration would have been a 


good Charge; but there being but one and the ſame Cauſe of Ac- 
tion, Rule abſolute to ſet aſide Proceedings and Judgment, without 
Colts. Bootle for Defendant ; Prime for Plaintiff. 


Cc 4 | Stannard 
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Stannard again/i Fleet. 


Peremptory Rule being ſerved on Sheriff of Sf3lt to bring 

Defendant's Body into Court, the Sheriff, inſtead of putting 
in Bail above (as uſual) brought the Defendant in Perſon into Court. 
The Court committed him to the Fleet, charged with the Writ of 
Po ad reſpondend” at the Plaintiff s Suit. 7 


Pryme 5 others againſt Moore, IIilary 20 Geo. 2. 


| Efendant, whilſt at large, was ſerved with a Copy of Proceſs, 
| | ” with Notice to appear; but before Declaration became a Pri- 
| ſoner in the Fleet. Plaintiff, by Virtue of an Affidavit of Service, 
' entered an Appearance for Defendant, left a Declaration in the Of- 
nice, and gave Defendant Notice thereof, Defendant moved to ſet aſide 
the Declaration and ſubſequent Proceedings; infiſting, that as he was 
2 Priſoner at the T'ime of the Declaration, It ought to haye been 
dclivered to the Turnkey of the Fleet. It was urged for the Plain- 
tiff, that as the Proceedings were regularly commenced under the Sta- 
tute, they had a Right to purſue the Method preſcribed by the Rule 
of Court to eſtabliſh the Practice thereupon; but Defendant being 
diſabled from coming abroad to take the Declaration out of the Of- 
fice, and there having been no Method to charge a Priſoner with a 
Declaration, but by Habeas Corpus, till the Statute of King William 
7 the Third, the Court thought the Declaration ſhould have been de- 
livered at the Fleet, and made the Rule abſolute, Milles for De- 
fendant; Bootle for Plaintiffs, 


Culme acar/? Dingle. Trinity 21 Geo. 2. 


Efendant was a Priſoner 'in the County Gaol for Devon, charge 
D ed by the preſent and other Plaintiffs. Plaintiff diſcontinued 
his Action, and paid Coſts; and then ferved a Copy of a common 
Capias, with Notice to appcar, on Defendant in Cuſtody ; and, on 
Affidavit thereof, entered an Appearance purſuant to the Statute, 
jeft Declaration in the Office, and gave Notice thereof to Defend- 
ant; and for Want of a Plea bed. Judgment, and executed Fier. 


Jacias. 1 
De- 


Priſoners. 393 


Defendant obtained a Rule to ſhew Cauſe why the Proceedings 
ſhould not be ſet aſide ; inſiſting, that he ought to have been charg- 
ed with the Declaration as a Priſoner. But as Plaintiff, ſince the 
Act to prevent vexatious Arreſts, had no other Way of charging 
Defendant with a common Capias than as above, the Method Plain- 
tiff has taken is regular. 

The Notice of the Declaration was dated 28th . y, to plead 


within eight Days ; and the Judgment ſigned 5th February. Ob- 


jected, That the Judgment was ſigned a Day too ſoon ; but over- 
ruled. The Words of the Notice are not, from the Day of the Date, 
but from the Date, which is the Delivery. Rule diſcharged. Dra- 
per for Defendant ; Gapper for Plaintiff, This Caſe differs from 
Prime and others againſt Moore laſt Hilary Term, where Defendant 
was arreſted when at large, and became a Priſoner in the TOE before 


Declaration. 


Meredith again Barry, Eſquire, commonly called 
| Lord Buttevant, | 


FTER Defendant was ſuperſedable for Want of Proſecution, 
Plaintiff applied for Leave to diſcontinue ; which was order- 

ed without Prejudice; and after the Diſcontinuance, Defendant was 
ſuperſeded, but being detained in the Fleet by other Caules, Plaintiff 
makes a new Affidavit of his old Debt, (adding another ſmall De- 
mand not bailable) and charged Defendant with a new Declaration 


indorſed for Bail. The Court determined, That Defendant ought. 


pot to be held to Bail for the old Cauſe of Action, as to which he 
had been ſuperſeded, and ordered him to be diſcharged as to the new 
Declaration, on entering a common Appearance, Miles for De- 
fendant 3 Skinner for Plaintitt, - 


Lecke again} Leighton, Baronet, 


Efendant, a Priſoner in the Fleet, was charged twice in Exe- 
cution at Plaintiff's Suit, once before and once after 1ſt Ja- 
nuary 1747. Defendant moved to pay Principal, Intereſt, and Cofts 
on the Judgment, whereby he was charged before iſt Januars, to 


prevent Plaintiff's compelling him to deliver up his Eſtate and Ef- 
fect 
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feats, purſuant to the Inſolvent Nebtors Act. The Rule to ſhew 
Cauſe was made abſolute. inner and Iles for Defendant ; Prime 


and Poole for Plaintiff, 


Watt again/f Alanſon. Trinity 22 & 23 Geo. 2. 


Efendant, who was charged in Execution 5th January 1748, 

petitioned the Court the laſt Day of laſt Term, for a Rule to 

be carried before the Judges at next Northumberland Aſſizes, in order 

to be diſcharged under the Lords Act, and had a Rule to ſhew Cauſe ; 

which was now diſcharged. The Petition came too late ; it ſhould 

have been preferred, as required by the Act, before the End of laſt 
Eaſter Term. Bootle for Plaintiff. | 


White againji l Eaſter 23 Geo. 2. 


Laintiff having complained to the Court againſt Mr. Carter, 

his Attorney, for not attending at Oxford Aſſizes, to oppoſe 
Defendant's Diſcharge under the Lords Act; and Carter, for An- 
ſwer, having made Affidavit that he did attend the N:/ prius Court 
for that Purpoſe, ready to pay Defendant 25. 4d. and to give him 
Plaintiff's Note for 25. 4d. per Week, in Order to keep him in 
Cuſtody, as directed ; but that Defendant was accidentally diſcharg- 
ed on the Crown Side, without Carter's Knowledge: And before 
he got out of Cuſtody, or an Order for his Diſcharge was drawn up, 
Notice was given to J/;ſeman the Gaoler, that the Diſcharge was 
obtained by Surprize, and the Order ſtopped by the Judge; a Ten- 
der of 25. 49. and Plaintiff's Note was made Defendant, who re- 
fuſed to accept the ſame, and inſiſting on his Liberty, 7/7ſemar let 
him go. The Court made a Rule on Viſeman to ſhew Cauſe why 
an Attachment ſhould not be made againſt him, But the Fact com- 
ing out to be, that Defendant had made an Aſſignment of his Effects 
to Plaintiff, previous to his Diſcharge in the Crown Court, where 
the Gaoler attended, and heard the Plaintiff called in the uſual Man- 
ner; and no Contrivance in Defendant's Favour appearing in the 
Gaoler, the Court diſcharged the Rule, and left Plaintiff to his Ac- 
tion for an Eſcape; not thinking it proper to puniſh the Gaoler in 
this ſammary Way, or to aſſiſt him againſt an Action. The Order 


ſeems requ: ifite to be drawn up; the Gaoler cannot defend himſelf 
wit, out 
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without it. The Practice has ſometimes been to diſcharge Priſoners 


of this Sort in the Niſi prius Court, and ſometimes in the Crown 


Court, if the Buſineſs there be firſt finiſhed ; but then Notice thereof 
ſhould be always publickly given in the other Court. The Aſſign- 
ment ſhould always be previous to the Diſcharge. Where a Pri- 
ſoner is not ordered to be diſcharged, but remundad on Plaintiff's 
undertaking to pay him 25. 44. per Week, his Effects ought not 
at that Time to be aſſigned, (as has been the Practice, in order that 
after Failure in Payment, Defendant may be intitled to apply to the 
Court from whence the Execution iſſued, for his Diſcharge there) 
but if Plaintiff ſhould fail to pay the weekly Allowance, Defendant 
may either apply to be brought into Court at the Aſſizes, to be diſ- 
charged there for that Cauſe, and then make an Aſſignment; or to 
be diſcharged by the Court above, ſnewing an Aſſignment executed, 
by Affidavit. Willes for Hijeman 3 g Prime for Carter; Beffield for 
Plaintiff, 


Parker, one, &c. againſt Harvey. Eaſter 2 3 Gab. 2. 


Efendant, who had been brovght: into Court at Lincalfbire Aſ- 

ſizes by Rule, purſuant to the Lords Act, and remanded to 
Priſon, on Plaintiff's undertaking to allow him 25. 44. per Week, 
applied to this Court to be diſcharged for Nonpayment of his weekly 
Allowance, The Undertaking appeared to be dated 1ſt March 
1749, for Payment of 25. 4d. on Monday in every Week. Plain- 
tiff had not made regular Payments; when four Weeks were due, 
25. 4d. only tendered; after five Weeks due, 75. only tendered ; 
after the firſt Default, no Tender of the Money due on Monday was 
made till the Saturday following, A Miſtake is not to be taken 
Advantage of, if the Tender be recent ; but in the prefent Caſe, the 
__ Omiſſions are not to be diſpenſed with. Rule abſolute to diſcharge 
Defendant, Prime for Defendant ; Milles for Plaintiff. 


Pennington againſt Welch. Trinity 24 Geo. 2. 


Efendant being brought into Court, by Virtue of an Habeas 
Corpus ad Satisfacienaum directed to the Warden of the Fleet, 
to be charged in Fxcculbon on a Judgment obtained by Plaintiff, 
6 | | inpſtes, 
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inſiſted, That as he had been ſuperſedable for two Years paſt, for 
Want of Plaintiff's proceeding to Judgment within three Terms 
after Declaration, he ought not to be charged in Execution. Where- 
upon the Court remanded him uncharged in Execution, but de- 
tained at other Plaintiffs Suits, 


: Peck againſt Adams. 
HE Defendant was arreſted by Writ returnable in Michael. 
mas Term laſt, and retained in Cuſtody after the End of laſt 

Hilary Term; Defendant became ſuperſedable for Want of Plain- 

tift's declaring againſt him; but not applying for a Superſedeas, and 

ſtaying in Priton till laſt Eafter Term, Plaintiff then diſcontinued 
his firſt Action; and after tendering Defendant 65. 84. Coſts taxed 
on the Diſcontinuance, charged Defendant in Cuſtody of the Sheriff 
of Hertfordſhire, with a new Writ for the old Cauſe of Action. 
Rule abſolute for Superſedeas, on entering a common Appearance. 


Diſcharged as to Coſts. Boatle for Defendant z Mnne for Plaintiff, 


Tracy axon Garmfton and another. Trinity 24 


Geo. 2. 


Efendant "NOM was arreſted by Proceſs returnable laſt Mi- 
chaelmas Term; but the other Defendant (who abſconded) 
could not be taken; and Plaintiff not being in a Capacity to declare 
in this Joint- Action till the other Defendant was brought into Court, 
or outlawed, endeavoured to-excuſe himſelf for not declaring within 
two Terms, by alledging that he was proceeding to outlaw the other 
Defendant. Lord Chief Juſtice thought, that Plaintiff ought to be 
allowed a reaſonable Time to outlaw the other Defendant ; but in 
this Caſe, he has not ſhewn that he uſed all Diligence, as he ought 
' 20 have done. Rule abſolute to ſuperſede Defendant Garmiſton for 
Want of a Declaration. Hajward for Defendant; Ie, for 
Plaintiff, | 


; Pr; CE 
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Price againſt Everett. Mich. 24 Geo. 2. 


Efendant having been brought into Court in purſuance of the 


Lords Act, and remanded to the Flcet on Plaintiff's undertak- 
ing in Writing to allow him 25. 4d. a Weck, was afterwards made 
a Turnkey of the Priſon Gate, (a Place of Profit.) Plaintiff moved 
the Court, and obtained a Rule to ſhew Cauſe why the Allowance 
ſhould not be reduced to 64. per Week, or ſuch other Sum as the 
Court ſhould think fit, or Defendant be removed from his Place of 
Turnkey, On ſhewing Cauſe, the Court thought that Defendant 
ought not to ſuffer by his good Behaviour, which had merited the 
W :rden's Favour, and preferred him to a Place of 'T ruſt and Profit; 
and that the weekly Allowance having been once determined at 
25. 44. cannot be lowered, though at firſt it might have been 
ſettled at a ſmaller Sum. The Rule was ordered to be diſcharged. 


IVilles for Plaintiff; Agar for Defendant. 


Smith againji Peronet. Hilary 24 Geo. 2. 


Efendant obtained a Superſedeas for Want of Proſecution z but 

having, whilſt in Cuſtody, drawn a Bill of Exchange on a 
third Perſon, in Plaintiff's Favour, for Part of Plaintiff's Original 
Debt, which Draught was refuſed to be accepted. Plaintiff, as De- 
fendant was going out of Priſon, cauſed him to be arreſted, and held 
to Bail, as the Drawer of faid Bill. Defendant ſwore, that by 
Agreement between him and Plaintiff, the Draught, if not accepted, 
was to be delivered back to Defendant. The Court thought, that 
by this Draught, which, if accepted and paid, would have pro tarts 
diſcharged Part of the Original Demand, no new Debt was created, 


ordered a Super/edeas to the new Action, on entering a common 


Appearance. Miles for Defendant ; Prime for Plaintiit. 
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Gibbs again? Tupigny de Maily. Trinity 24 & 25 
„ 5 | 


8 a Priſoner in the Fleet, bode ſuperſedable for Want 

of Plaintiff's proceeding to Judgment within three Terms af- 
ter Declaration, ſummoned Plaintiff before Mr. Juſtice Birch; 
whereupon Plaintiff (having obtained Judgment after the three 
Terms were expired) immediately brought a Habeas Corpus ad Sa- 
tisfaciendum, and charged Defendant in Execution. Defendant then 
applied to the Court, and obtained a Rule to ſhew Cauſe why he 
ſhould not be ſuperſeded, for Want of Plaintiff's proceeding to Judg- 
ment within Time; which Rule was afterwards made abſolute. 
The Court being of Opinion, that Defendant had been wrongfully 
detained in Cuſtody from the Time he became ſuperſedable ; and 
that Plaintiff ought not to graft a good Charge on a wrongful Im- 
priſonment. * for Defendant; 3 for Plaintiff. 


Linthwaite 3 Bigbie and Allardyce. Trinity 25 
& 26 S 


LAINTIFF obtained a Treaſury Rule to ſhew Cauſe why he 
ſhould not have Time to declare againſt Alardyce, who was in 
Cuſtody, (Bigbie abſconding, Plaintiff was proceeding to Outlawry 
againſt him.) A Caſe quoted from Secondary Townſend's Notes, 
Fiſher againſt Tucker and another, Hilary 2 Geo. 2. where one of 
the Defendants being in Cuſtody, was ſuperſeded in Favour of Li- 
berty, though Plaintiff could not declare till the other Defendant, 
who abſconded, was brought into Court or outlawed. Vide Tracy 
againſt Garmſton and another, Trin. 24 Geo. 2. where Lord Chief 
Juſtice thought, that if Plaintiff proceeds with reaſonable Speed to 
outlaw the abſconding Defendant, the other Defendant, pending that 
Proceeding, ought not to be ſuperſeded. Rule abſolute, without 
Prejudice to Defendant Allardyce's Application for a Superſedeas. 


| Roquett 
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Roquett 4g2/7/7 Roquett. Trinity 26 & 27 Get 2, 


EFENDANT', an Inſolvent Debtor was brought into Court 

the firſt Time by Rule, in purſuance of the Lords Act, and 
diſcharged, making an Aſſignment of his Effects. A promiſſory Note 
was offered Defendant for Payment of 25. 4d. per Week, given by 
Plaintiff at Paris, where he reſided, but no regular Affidavit of 
Plaintiffs ſigning the Note being produced, ſworn before a Judge or 
Commiſſioner of this Court, Defendant cannot be compelled to ac- 


| cept it. Plaintiff's Attorney offered his Note for 25s. 4d. per 


Week; but ſuch Notes have been often refuſed, Plaintiff's At- 
torney deſired further Time; but as Defendant's Application was 
made laſt Term, and Plaintiff's Attorney had agreed that Defendant 
ſhould have the Benefit of the At this Term, further Time was 
denied. | 


Keeling againſt Elliott. Trinity 28 Geo. 2. 


LAINTIFF brought his Action originally in the Court of the 

Town and County of Xing ſen upon Hull, and held Defen- 
dant to Bail by Affidavit; Plaintiff afterwards removed the Pro- 
ceedings into this Court by Certiorari; Defendant who remained 
in Priſon for want of Bail, applied to be diſcharged on entering a 
common Appearance. The Court were of Opinizol That the Er 
tiorari having been brought by Plaintiff to remove his own Action 
he has loſt his Bail; the . is the ſame in civil as in criminal 
Caſes. Where Deſendant brings a Certiorari to remove an Indict- 
ment into the King's Bench, the Bail is continued; but where the 
Crtiorari is brought by the Proſecutor, the Bail is diſcharged. Co. 
James 363: Beſton and Buller. 2 Lord Raymond 837. Crisp 
againſt Smith; the Certiorari is admitted to be regular, but by it 
Plaintiff has relinquiſhed the Bail in the inferior Court, he has lott 
Bail by his own Act. Defendant ought to be protected againſt 
Vexation, and from being harraſſed. Rule for a common Ap- 
pearance, and Syfer/edeas made abſolute, by the Opinion of an 


Judges; Lord Chief Juſtice not concurring. He compared it to a 


Diſcontinuance; a Plaintiff may by ſettled Practice after holding a 


Defendant to Bail diſcontinue his Action, begin de nabe, and bold 
De Fendaint 
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Defendant to Bail again; Plaintiff's being liable to Payment of 


Coſts on a Diſcontinuance, does not materially vary the Caſe, Poole 
for —_— Draper for Plaintiff, 


Atkinſon ind Wilſon againſt Freeburrow. Mich. 
29 Geo. 2. 


FTER Cepi Corpus returned, a peremptory Rule was ſerved 
on the Sheriff of Nettinghamphire, to bring into Court the 
Body of Defendant within fix Days ; the Sheriff moved to diſcharge 
faid Rule, upon the Under-Sheriff's Affidavit ſworn the 11th Day 
of June 1755, that Defendant was in the Sheriff's Cuſtody charged 
with a Capias ad reſpondend* at Plaintiff's Suit; Plaintiff produced 
an Affidavit in anſwer to the Under-SherifPs ſhewing that Defen- 
dant was ſeen at large at Newark (ten Miles from the County Gaol 
at Nottingham,) on 16 April 1755. It was urged for the Sheriff, 
that Defendant has now been ſuperſeded for want of a Declaration 
within two Terms: the Court laid the Eſcape and Superſedeas out 
of the Caſe. Where a Sheriff takes a Bail Bond, by the Rule to 
bring in the Body is meant perfecting Bail above; but where a 
Defendant remains in Cuſtody for want of Bail, Plaintiff muſt de- 
clare againſt him in Cuſtody of the Sheriff; or if he would remove 
him to the Fleet Priſon, he muſt do it by Habeas Corpus ad reſpondend”. 
The Court never expect a Sheriff to bring the Defendant's Body 
into Court by Virtue of the common Rule. Vide Morſe againſt 
| Warren, Mich. 11 Geo. 2. Poole for Plaintiff; Prime for the She- 
rift of Nottinghamſhire. 


Webb againſt Dorwell. Hilary 29 Geo. 2. 


LAINTIFF not having declared againſt Defendant, a Priſoner 
before the End of Trinity laſt (which was the ſecond Term,) 
Defendant 28 October laſt took out a Judge's Summons for a Super- 
ſelleas; Plaintiff's Agent as uſual had Time to write to his Client, 
4 not being able to ſhew Cauſe againſt it, on 11 N:vember laſt in 
the Evening, a Superſedeas was ardent which could not be ſealed 
that Night, but on the 13th was ſent ber Poſt into the Country. 


Plaintiff after the Summons lervech viz. firſt November, charged 
Defendant 
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Defendant in Cuſtody with a Declaration, and on the 13th ſigned 
Judgment, ſent down a Teſtat. Capias ad ſatisfacien wn, and charged 
Defendant in Execution. The © cart held Plaintiff's Proceedings 
ſubſe quent to the Time of Defendant's being ſuperſedable, and hav- 


ing applied for a Superſedeas, to be irregular. Rule abſolute to ſet 


afide the Judgment and Teſat. Capias af fan sSfaciend, and for De- 
fendant's Diſcharge with Colts, Defendant conſenting to bring no 
Action. Pozie for Defendant; Hewitt for Plaintiff, 


Courtauld againſt Iſrael. Mich. 30 Geo. 2. 


Efendant having been diſcharged by the inſolvent Debtors Act 
28th Geo. 2. moved to be diſcharged out of Priſon, producing 
an Affidavit, that the Debt for which he was detained in Execution 
was Cue before iſt January 1755. [the Day in the Act] and a Dupli- 
cate of his Diſcharge, Defendant had been ſerved with Proceſs, and 
after Appearance entered by Plaintiff, ſecund. Statut. with Notice of 
Om left in the Office, (pleading nothing) Judgment was en- 
ered by Default; Plaintiff in Anſwer to this made Affidavit that the 
Debe wasnot due until ſome Montis after 1it January 1755. Where- 
upon the Rule was diſcharged and the Queſtion avoided, whether 
or no it was incumbent on Detendant to have pleaded his Diſcnarge 
under the infolvent Act? Prime for Plaintiff z Davy for Defendant, 


Williams againf# Manwairing and Heron. Trinity 
30 & 31 Geo. 2. 


Efendant, Manwairing, was pigs to the Feet, charged 
with this Action for want of Bail. Defendant eren abſcond- 
ing, and Plaintiff not being able to bc ing him into Court by Arreſt, 
Proven to the Qutlawry was taken out againſt him, viz. an Exigent 


and Proclamation returnable three Weeks Trinity, pending the Pro- 


ceeding, Plaintiff, on the laſt Day of Hilary Term laſt, had prema- 
ture'y (to prevent a Sunerſedeas for Want of Proſecution) delivered 
a Declaration in the joint Action at the Fleet Prion, before he was 
intitled ſo to do. Defendant Heron not being in Court, nor out- 


lawedj Plaintiff applied to the Court for Leave to withdraw faid 
Declaration delivered by Miſtake, and for Time to declare until the 
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firſt Day of next Term, for which Purpoſe the Rule to ſhew Cauſe 
was made abſolute. For Time to declare in common Caſes, a Trea- 
ſury Rule is granted of Courſe. In this Caſe it is fit to graut Plain- 
tiff a reaſonable Time to outlaw the Abſconding Defendant. Hewitt 
for Plaintiff; Davy for Defendant Manwairing. 


Beaſley again/t Smith. Trinity 31 Geo. 2. 


OTION for Snperſedeas for Want of Declaration in this 

Court, within two Terms ; Defendant committed to the 
Fleet (charged inter aP with a Bill of Middleſex, at Plaintiff's Suit, ) 
before Declaration delivered, Plaintiff delivered a Declaration in the 
Court of King's Bench, at the Fleet, not a Declaration in this Court; 
which Declaration in the Court of King's Bench againſt a Priſoner 
in the Fleet being looked upon as null and void, the Rule was made 
abſolute. Prime for Defendant ; Hewitt for Plaintiff, 


In the Matter of N an inſolvent Debtor. Mich. 
3 Wo. 2 | 


N the Motion of Serjeant Davy for Fane Parſon, a Jadgment 
. Creditor, the Court laſt Term made a Rule for Mr. Richard 

Fleming, Aſſignee of the Eſtate and Effects of Tap, to ſhew Cau'e 

' why he ſhould not out of the Eſtate and Effects of Yapp, pay to ſaid 
Fane Parſon and the other Judgment Creditors of Jg, the ſeveral 
Sums of Money due to them reſpectively upon the Jud »ments reco- 
vered by them againſt Tapp, before his Diſcharge from Impriton- 
ment; or why ſaid Richard Fleming ſhould not be removed and diſ- 
placed from being Aſſignee as aforeſaid, 

After hearing Council for Richard Fleming, the Ailig nec, 1 Con- 
ſideration had, the Court being of Opinion, that the Fund in the 
Aſſignee's Hands was <quitable and not legal Aſſets, Ordered the 
Rule to be diſcharged. The Money out of which Payment was to 
be made, aroſe ſrom the Sale of an Equity of Redemption in an 
Eſtate of Yapp's, which had bcen mortgaged by him in Fee. Had 
the Fund been legal Aſſets, the Judgment Creditors muſt have been 
preferred to Bond Creditors, Sc. but as the Fund is {in the Hands 

of 


Priſoners. | 403 


of a Mortgagor) equitable Aſſets, all the Creditors muſt be paid 


pari paſſu. | | | 


Brag, one, &c. againſt Harriſon. Trinity 33 Geo. 2. 


ULE made abſolute for a common Appearance and Superſe- 


deas ; Plaintiff's Cauſe of Action being as Indorſee of a pro- 


miſſory Note payable to one Ripley or Order; which Note had been 
put in Suit againſt Defendant by Ripley, and in that Action a com- 
mon Appearance and Superſedeas ordered, Hewitt for Defendant 
Nares for Plaintiff, | 


Proceſs, Service thereof, Rules, &c. 


Wye againſt Wright. Mich. 6 Geo. 2. 


ER Cur: To make a perfect Service of a Rule, the Original 


Rule muſt be ſworn to have been ſhewn to the Party at the 
Time of ſerving the Copy. — | 


Sheridan agar? Aſhby. Trinity 6 & 7 Geo. 2. 


P LAINTIFF cauſed. Proceſs to be ſerved upon Defendant, who 


afterwayds removed from his Houſe ; and Plaintiff not being 
able to find him, followed the firſt Service, and left the Notice of 
the Declaration under the Street-door of Defendant's empty Houſe. 


Court held the Judgment regular. Chapple for Plaintiff; Darnat 


for Defendant, 


The King againſt Pike, Mich. 7 Geo. 2. 


A Rule N;/ for an Attachment was ſerved by putting a Copy 
under the Door of Defendant's Houſe, and acquainting De- 


fendant, who was in the Houſe, with the Contents, The Court 
| D d 2 . | held 
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held this to be inſufficient Service, it being neceſſary that the Ori- 
ginal Rule ſhould be ſhewn to the Party at the Time of Service, 


Ruſh againſt Dale. 


HE Court made a Rule for Forre/?, Defendant's late Attor- 
ney, to ſhew Cauſe why he did not pay Money to the Plaintiff 
received of Defendant for that Purpoſe, c. Darnal moved, upon 
an Affidavit of Forre/?s concealing himſelt, that Service of the Rule 
at his Houſe might be good Service. Per Cur': The Rule not be- 
ing for an Attachment, doth not require Perſonal Service. ; 


Hall geiz, Wilby. Hilary 7 Geo. 2. 


LJ RLIN moved to ſtay Proceedings, the Proceſs being ſerved 

within the Franchiſe of Bury St. Edmonds, and not by the pro- 
per Officer, contrary to the late Act of Parliament. Per Cur': The 
Act only preſerves and faves the Juriſdiction of particular Liberties. 
The Perſon injured muſt bring his Action, the Court cannot ſtay 
Proceedings. | 


Chance arainſt Ruſſel. 


B IRCH moved to ſtay Plaintif®s Proceedings, the Copy of the 
Proceſs ſerved upon Defendant not being directed to the She- 


riff of any County. The Court denied the Motion, becauſe De- 


fendant cannot take Advantage of this as an Irregularity; if the 


' Writ be vicious, Advantage muſt be taken thereof in another Man- 
ner. | | 


Longbothom agair/; Knap and others. 


LAINTIFF ſued out a common Clauſum fregit, and the Sum 

for which he intended to declare in Debt upon a Recognizance 
of Bail being above 104. cauſed Defendant to be ſerved with a Copy 
of the Writ, without any Notice to appear ſubſcribed, Defendant 
| | | | moved 
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moved to ttay the Proceedings; and upon hearing Council on both 
Sides, the Court held the Service to be itregular, being of Opinion 
that in all Caſes where Proceſs is ſerved, it muſt be with Notice to 
appear, purſuant to the late Act of Parliament. Camyns for Defen- 


dant; Sinner for Plaintiff, 


smith again Wintle. Trin. 7 & 8 Geo. 2. 


Efendant moved to ſet aſide the Proceedings, upon an Affidavit 


that he was never ſerved with Proceſs. A Rule was made 


to ſhew Cauſe. Upon ſhewing Cauſe, Plaintiff, who ſerved the 
Writ, made an Affidavit that he put a Copy through a Crevice of 
the Door of the Permit Office in Moorfields, Defendant having lock- 
ed himſelf in, that he plainly ſaw him through the Crevice, that he 
was very near the Door, and that he acquainted him what the Paper 

(put through the Crevice) was, which the Court held to be ſuffi- 
cient Service, and diſcharged the Rule. Darnal for Plaintiff 


Birch for Defendant. 


Curcliffe, an Attorney, againſt Standiſh, 


HE Affidavit of Service of the Proceſs was as follows, (v:2.) 

That Deponent ſerved Defendant with a Copy of a Writ, &c. at 
the Plaintiff”s Suit, except what related to other Defendants. De- 
fendant moved that Proceedings might be ſtayed. And a Rule was 
made to ſhew Cauſe, which was af:erwards made abſolute on hear- 
ing Council on both Sides. Chapple for Plaintiff ; Beſfield for De- 
fendant. | 


Porter again Kent. Mich. $ Geo. 2. 


AY NES moved for an Attachment againſt the Sheriff of Lin- 

coln for not bringing Defendant's Body into Court, according 
to a peremptory Rule. The Service was by delivering the Original 
Rule to the Under- Sheriff. Court made a Rule to thew Cauſe. 
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Buncombe againſt Love and- his Wife. Eaſter 8 


Geo. 2. 


HE Proceſs was ſerved upon the Huſband only, and not upon 
the Wife. Held to be good in lieu of Arreſt, Chapple for 


Plaintiff; Comyns for Defendant, 


Byers againſt Whitaker, in County Palatine of Lan- 
caſter. Trinity 8 & 9 Geo. 2. 


\ HE Court held that the Tz/fat* Capias is the Proceſs to be 
ſerved upon Defendant, and not the Chancellor's Mandate ; 

upon reading the Act of Parliament 5 Geo. 2. which is explanatory 
of the Act 12 Geo. By the laſt Act the Affidavit of Service of the 
Proceſs is directed to be ſworn before a Judge of the Court from 
whence Proceſs iſſued, or a Commiſſioner appointed by ſuch Court, 
which muſt be intended of the Courts of Meſiminſter, none other 
can appoint ſuch Commiſſioners: Before the laſt Act of Parliament 
this Gourt was of Opinion, that the Proceſs to be ſerved muſt be the 
Proceſs whereby Defendant might have been arreſted before the firſt 
Act. Beale againſt Smith, Mich. 1 Geo. 2, But ſince the laſt Act 
to explain the former, the Court of King's Bench, and this Court, 


have held that the firſt Proceſs mult be ſerved, anda for Plaintiff; 


Comyns for Defendant, 


Weſtall againſt Finch. 


Efendant moved to ſtay the Proceedings, the Proceſs not hav- 

ing been ſerved upon him, but upon another Perſon, and ob- 

tained a Rule to ſhew Cauſe, Upon ſhewing Cauſe, it was inſiſted - 

by Plaintiff, that although the Proceſs mi ht be ſerved upon a wrong 

Perſon, yet an Appcarance being now entered, the Defendant was in 

Court, and the Miſtake was cured : But per Cur': The Appearance 

is entered by Plaintiff, according to the Statute, and by no Means 

cures the Miſtake, Let the Rule be abſolute, Hawkins for De- 
fendant ; Miialit tor Plaintiff, | 

80 9 Hilary 
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Hilary 9 Geo. 2. 


72 I GH T moved to ſtay Proceedings, no Attorney's Name be- 
ing put to the Copy of the Proceſs ſerved upon Defendant ; 
but the Kodon was denied. e is not in F ault, but the Fra 


pOrney- 


Bennet againſt Sampſon. Eaſter 7 Ge. 3 


HE Capias ad reſpondendum was directed to the Sheriff (ſingu- 

lar) of London, teſted February 13. which was the Day after 
the End of laſt Hilary Term, Urlin moved to quaſh it, alledging 
Defendant hath no other Remedy to take Advantage thereof, becauſe 
he cannot have Ojer of the Writ; nor will it appear upon the Re- 
cord in Caſe of a Writ of Error, Court made a Rule to ſhew 
Cauſe, which was afterwards made abſolute on hearing apple 85 
Plaintiff, This Writ bearing Teſte in Vacation, is void. 


Blackall againſi Gould. Trinity 10 Geo. 2. 


OVED to ſtay Proceedings, becauſe no Attorney's Name 
was ſet to the Writ, Denied. Farnell againſt Revell, and 
Fawks againſt Jay, Trin. 5. Perkin againſt Baker, Hil, 5 Geo. 2. 


Byas and Wife and Goodfleſh, ag 2 Lyell, Trinity 


JI 6 


In tranſer' ſuper Laintiff had proceeded againſt Defendant in the 

Caſum. P old Way, by Pone and Diſtreſs; and Defend- 
ant moved to ſtay Proceedings, ſuggeſting the ſame to be contrary 
to the Method preſcribed dy the Li AA of Parliament to prevent 
vexatious Arreſts, 12 Ges. and 5 Ges. 2, and the Queſtion was, 
Whether by theſe Statutes the old Method of Proceeding be taken 
away, and another Method inſtituted, or not? It was urged for. Plain- 


tiff, that before the Statute of Murlbrt ige no Capias lay; that the 
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antient Courſe of Proceeding was by Original, and where the Party 
was returned attached, no Proceſs lay, but a Di/tringas, except in 
Treſpaſs vi & armis. In this Caſe the Party is returned attached 
upon the Original, and no Proceſs to Outlawry lies: The Act of 
Parliament 12 Ges. preſcribes a Method in Caſes where the Cauſe 
of Action is under 10 J. and Plaintiff proceeds by Way of Proceſs 
againſt the Perſon : But here Plaintiffs do not proceed by Way of 
Proceſs againſt the Perſon, and after the Original returned as afore- 
| faid, no Proceſs againft the Perſon can iſſue, and conſequently the 
Party cannot be ſerved with Proceſs. There is alſo an Exception in 
the Statute 12 Geo. as to Peers and privileged Perſons, who are to be 
proceeded againſt as by Stat. 12 V. 3. but that can relate only to 
Caſes where the Proceeding is by Way of Proceſs againſt the Perſon, 
and not by Method of Pone and Diſtreſs, which is a dilatory Method 
in Defendant's Favour, where Eſſoins may be caſt, and remains as it 
was, not affected by any of theſe Statutes. Per Cur' The Statute 
of Marlbridoge and 25 Ed. 3. do not take away the antient Method 
of Proceeding by Original and Difringas ; but where it is returned 
upon the Original, that Defendant hath nothing whereby he can be 
attached, a Capias againſt the Perſon may be iſſued, and a Proceed- 
ing to Outlawry carried on. The Words of the Statute 12 Gee. 
extend only to Proceedings by Way of Proceſs againſt the Perſon, 
and ſcem to admit Plaintiffs may proceed otherwiſe, as before; and 
it would be hard to ſay this Clauſe hath repealed the Law by Im- 
plication. As to Proceedings againſt privileged Perſons, a new Me- 
thod by Bill is preſcribed by rhe Statute of 12 W. 3. but the Law 
not altered. Let the Rule to ſhew Cauſe why the Proceedings 
ſhould not be ſtaycd be enlarged. Corbet for Defendant z Draper 
for Plaintiff, 


Humphreys again Mitchell. 
FYROCESS 825 ſerved June 16. . 26. Held to be irre- 


gular, and Proceedings ſtayed. Compns for Defendant; Hr; 
for Plaintiff. | | OT 


Williams 
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Williams againſt Faulkner. Trinity 10 Geo. 2. 


Efendant had obtained a Rule for Plaintiff to ſhew Cauſe why 


the Writ of Capias ad reſponden1um ſhould not be quaſhed, 


there not being fifteen Days between the Teſte and Return thereof, 
The Rule was diſcharged. This being Matter of Error, and not of 
Irregularity. Corbet for Plaintiff ; Skinner for Defendant. 


Cromwell againſt Goodwin. 


& © HE Notice ſubſcribed to the Copy of the Proceſs ſerved, was 


directed to Plaintiff inſtead of Defendant ; and the Notice of 


the Declaration left in the Office was without Date. Defendant 
moved to ſet aſide Judgment and Inquiry; and, both Notices being 
faulty, Judgment and Inquiry were ſet aſide. Agar for Defendant 
#/r1, ht tor Plaintiff, 


5 


Taylor azainſ? Nicholls. Mich. 10 Geo. 2. 


HE Writ of Capias ad reſpondendum was returnable tres Mich. 

Tette Fuly 14, in the ninth Year of the King, (inſtead of the 
tenth Year.) A Rule was made to ihew Cauſe why Proceedings 
ſhould not be ſtayed, which was afterwards made abſolute, no Cauſe 
being ſhewn, | 


Byas and Wife, and Goodfleſh, againſt Lyall. Mich. 


11 Geo. 2. 


HE Rule to ſhew Cauſe why Proceedings ſhould not be ſtay- 
ed was diſcharged. Draper for Plaintiff; Hayward tor De- 
fendant, Vide this Caſe Trin. 10 Geo. 2. 


Green 
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Green againſt Upton. 


HE Rule to tranſcribe the Record was ſerved on Plaintiff in 
Error, and for want of tranſcribing a Non-pros was ſigned. 
Plaintiff in Error moved to ſet aſide the Non-pros, inſiſting that the 
Rule to tranſcribe ought to have been ſerved on Forreſt, his known 
Attorney in the Cauſe, and not on Plaintiff himſelf ; and obtained a 
Rule to ſhew Cauſe, which was diſcharged, the Court declaring the 
Service ſufficient. Rules to tranſcribe are excepted out of the ge- 
neral Practice; ; Gervies thereof on the Party has been Ways held 
good. Agar for Plaintiff; Parker for Defendant. 5 


Peter againſt Reignier, Adminiſtrator. 


Laintiff ſued out a Special Original, Damages 50 L and having 

ſerved a Copy thereof, proceeded as if a Capias ad refpondendum 

with Notice to appear had been ſerved. Defendant moved to ſtay 

Proceedings, and obtained a Rule to ſhew Cauſe ; before Cauſe 

ſhewn Plaintiff ſigned Judgment, which was ſet aſide with Cofts, and 

further Proceſs ſtaid. Hayward for Defendant ; of on for Plain- 
tiff. 

Plaintiff might have proceeded by Pone and Diſtreſs, or taken 
Capias on his Original, which he pleaſed ; but Service of a Copy of 
the Original, in this Manner amounts to nothing more than Notice 

of the Debt. Proceſs to be ſerved . to the late Statute 
muſt be Proceſs againſt the Perſon. ! 


award, Attorney, againſt Deniſon. Trinity 11 & 
> 242 Wen #- 


HE Attachment of Privilege Teſte . returnable rs 

31. Defendant moved to quaſh the Writ for want of fifteen 

Days between the Teſte and Return, and a Rule was made to ſhew 
Cauſe, which was afterwards made abſolute, the Court conſidering 
the Attachment of Privilege in the Nature of an. Original Writ. 
Draper for Defendant 3 Skinner for Plaintiff. | 
| . | : Whether 
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D. Whether this might not have been taken Advantage of by 
Plea | in Abatement, go" y Writ of Error. | | 


Talbot againſt Odeham. Mich. 12 Geo. 2. 


OTICE of Declaration was ſworn to be put under the 
| Latch of Defendant's Door on June 15, 1738, but not what 
Time of the Day or Night, nor that the Perſon who left th 
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Notice knocked or endeavoured to open the Door. It did not ap- 1 

pear that the Notice came to the Hands of Defendant or any of his i 

Family ; but being left ſo openly, might be taken away by any f 1 

Body. This Notice was held inſufficient, and the Rule to ſnew et 4 

Cauſe why Judgment ſhould not be ſet aſide, was made abſolute. ö 1 

Prime for Defendant; Eyre for Plaintiff. | 1 

„ White again: Waſhington. ; 1 
82 returnable tres Mich. Notice to appear October 20. without 1 | 


ſaying next. Writ dated Auguſt 22. not cured by Plaintiff's en- 
tering the Appearance, becauſe the Notice to appear is defective, 
Defendant may apply any Time before Judgment. Many Blunders 
were made in the Copy of the Capias. Let Plaintiff's Attorney ſhew 
Cauſe why he ſhould not pay Plaintiff and Defendant their Coſts oc- | 
caſioned by his Miſtakes, Skinner for Plaintiff; Hayward for De- | / 19 
fendant. | | 


Royſton againſt Reed. 


UL E for Ambroſe, late Sheriff of E/ex, to ſhew Cauſe why he 
ſhould not return feveral Writs of Fi. Fa. and Veuditioni ex- 
ponas. IWynne ſhewed for Cauſe, that all the Warrants on theſe 
Writs were granted to Special Bailifs of Plaintiff's Nomination, 
and that a eb to the Sheriff were indorſed on all the Writs, 
and ſigned dy Plaintiff and his Attorney. Per Cur”: The Rule 
muſt be ablolute. The Indemnities are necellary, becauſe Plaintiff 
may call for Returns, though Warrants were made to his own 
Bailiffs, Eyre and Prime f for Plaintiff. 


Laggett 


412 Proceſs, &c. 


Laggett agam/t Watkins. Hil. 12 Geo. 2. 


ULE to ſhew Cauſe why Proceedings ſhould not be ſtaid diſ- 
charged with Coſts. The ObjeQion was, that no Attorney's 
Name was ſet to the Sheriff's Warrant as required by ACt of Par- 
liament; but per Cur”, the Warrant is not void, the Act of Parlia- 
ment is directory only; the Sheriff is blamesble, but the Party muſt 
not ſuffer for his Default, Skinner for Plaintiff Huſſey for De- 
fendant. 


Collins againſt Shapland an his Wife. Eaſter 12 
Geo. Wk 


H USSEY for Defendant obtained a Rule to ſhew Cauſe why 

Judgment ſhould not be ſet aſide, the Wife having never been 
ſerved with Proceſs. On hearing Draper for Plaintiff the Rule was 
diſcharged, the Service of the Huſband being held ſufficient in lieu 
of Arreſt, and no Afidavit of ſuch Service Plaintiff was well war- 
ranted in entering Appearance for both Huſband and Wife, they 
not having appeared in Time. Vide Buncomb againſt Love and Wife. 


Paſcb. 8 Geo, 2. 


Amery againſt Smith. Trinity 13 Geo. 2. 


OTION to ſtay Proceedings founded on a Defect in the 
Afidavit filed with the Filazer, by Virtue whereof Defen- 
62nt's Appearance was entered by Plaintiff ſecundum Statutum, with- 
out producing any Affidavit of Defendant. The Deponent in Fila- 
zer's Affidavit ſwore that he ſerved a Copy of the Writ annexed to 
his Affidavit, but ſaid nothing about Notice; and the Notiee ſub- 
ſcribed to ſaid Writ was not directed to Defendant as required per 
Stat. and Blanks were left for the Day and Year of Appearance. 
Rule abſolute to ſtay Proceedings. Draper for Defendant; Skinner | 


for Plaintiff, 


Walker 
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Walker againſt Haryes, an Attorney, per Bill. Mich. 
"4 Geo. 2: 


"#: A. fa. returnable at a gener?] Return, viz. Tres Mich. and not 2 

Day certain, as it ought to have been, was quaſhed, and Defen- 
dant ordered to be diſcharged by Superſedeas with Coſts, Defændant 
conſenting to bring no Action. Per Cur”: Defendant cannot take 
Advantage of this Matter by Writ of Error; and if he could, it 
would be unreaſonable to keep him in Cuſtody till the Determina- 
tion thereof, Willes for Defendant ; Birch for Plaintiff. 


Dixon 2 garnjt 8 is. 


RIT of Inquiry of Damages was executed before one 


Ewens, verbally appointed by the Coroners of Norwich, to 


whom the V/rit was directed. The Objection was, that this Ap- 
pointment was inſufficient, and ought to have been in Writing, un- 
der Hand and Seal. It appeared that Defendant's Attorney attend- 
ed, challenged a Juryman, croſs-examined Plaintiff's Witneſſes, and 
did not make the Objection now inſiſted upon, till after Plaintiff had 
gone through his Evidence. The Court held the verbal Appoint- 
ment no Authority; but the Objection is waived by making De- 
fence. The Rule to ſhew Cauſe why the Inquiry ſhould not be ſet 
aſide, was diſcharged. Urin for Defendant; - Prime for Plaintiff. 


Kerry against Cade. 

Laintiff appeared for Defendant as a Perſon of full Age, by 

Affidavit purſuant to the Statute, and proceeded to ſudg- 
ment. Defendant brought a Writ of Error; and it being diſ- 
cloſed to Plaintiff that Defendant was an Infant, and inte ended to 
aſſign Nonage for Error in Fact, Plaintiff moved, and obtained a 
Rule for Defendant to ſhev- Cauſe why the Appearance in Perſon 
ſhould not be ſtruck out, and way Defendant thould not appear 
by Guardian, or in Default t:.:res oof why Plaintiff ſhould not 
it for him. The Court thought Fluntift's Application came 
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too late, and diſcharged the Rule. Birch for Plaintiff ; . for 
Defendant 


Grice * %½ Allen. Eaſter 14 Geo. 2. 


A Eferidant objected, that the Name of the Plaintiff's ins 

was not ſet upon the Sheriff's Warrant, as required per Stat. 

2 G. 2. for Regulation of Attornies, &:c, and obtained a Rule to ſhew 
Cauſe why Proceedings ſhould not be ſtayed, Upon ſhewing Cauſe it 
appeared, that the Attorney's Name was put on the Writ, though not 
on the Warrant; and by Stat. 12 George 2, the Law is altered with 
reſpect to the Warrant, though not as to the Writ. The Sheriff, un- 
der the later Act, is required to ſet the Attorney's Name upon the 
Warrant under a Penalty of 5/.and if it be omitted, the Penalty may 
be ſued for. The Warrant is the Sherift's Act, and not the Party's, 
The Plaintiff's Proceedings ought not to be ſtayed by Reaſon of this, 
the Sheriff's Omiſſion; but Defendant may take his Remedy for the 
Penalty. The Rule was diſcharged. Draper for Defendant ; Urlin 
ſor Plaintiff, Per Cur? : The Practice of this Court in ſome Inſtances 
has been found to be wrong, and muſt be exploded. Where an Act 
of Parliament requires a Thing to be done generally, (without re- 
quiring it to be done by any Officer, Sc. under a Penalty) and doth 
not ſay that for Want of the Thing required a Writ, &c. ſhall be 
void, it has been faid, that fuch Act is directory only, and not mak- 
ing the Writ, c. void. Proceedings ought not to be ſtayed; but 
if a Thing required by Rule of Court be omitted, it is conſtantly 
held to be irregular, and Proceedings are ſtayed : And ſurely an Act 
of Parliament ſhould have as great Force, at leaſt, as a Rule of Court. 
It has been held, that aRule to bring a Priſoner into Court upon the 
Lords Act, ought to be perſonally ſerved on the Creditor, which is 
often impracticable, and no ſuch Thing is required by the Act. It has 
been the Practice, on Complaints againſt Sheriffs Officers, &c, for 
Extortion contrary to the Statute 2 Ge. 2. to grant a Rule to ſhew 
Cauſe why an Attachment on the firſt Application; the Rule ought to 
be to anſwer the Matters contained in the Petition and Affidavits. 


Langley 
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Langley againſt The Bailiffs and Burgeſles of Eaſt- 


Redford. Hilary 15 Geo. 2. 


Efendants were ſued in their Corporate C apacity by common 
Capias ad reſpondend', and upon Affidavit of Service, an Ap- 
pearance was entered by Plaintiff ſecundum Stat” ; and Plaintiff en- 


tered Declaration in the Office, reciting, that Defendants were at- 


tached to anſwer, (which cannot be.) Defendants moved to ſet 
aſide the Capias and Proceedings thereon objecting, they ought to 
be ſued by Pone and D iſtringas. And the Court were of An 
that as Defendants are ſued in a Corporate Capacity, the Capias ad 
reſpondend” is null and void; and the Rule to ſhew Cauſe was made 
abſolute. It was agreed, that had Defendants themſelves appeared, 

the Objection had been waived, Beetle for Defendants; Skinner 
for Plaintiff. 


Chapman agazr/? Ryall and others. Trinity 16 Geo. 2. 


FTER Appearance entered by Plaintiff on Affidavit of Ser- 

vice of Proceſs, Motion by Defcadants to ſtay Proceedings, 

no Attorney's Name being ſet upon the Copy of the Proceſs ſerved 
on Child, one of the Defendants, as required per Stat. 12 George, and 
Rule to ſhew Cauſe was made abſolute. Per Cur? : The Statute is 
compulſory, and for Defects in Notices to appear ſubſcribed to Co- 


pies of Proceſs ſerved, nothing is more frequent than to ſtay the Pro- 


ceedings; and where the Defect is in the Copy of the Proceſs, the 
Reaſon is the ſame. Though the Writ itſelf be right, yet the Copy 
ſerved is defective, and Proceedings mult be ſtayed, There is no- 
thing in Stat. 5 Geo. 2. cap. 22. ſoft 5. Stat. 12 Geo. 2. cap. 23. ſect. 


22. or any other ſubſequent Statute, whereby the Statute 12 Ges. is 


altered or repealed in this Fan Prime for Defendant; Mar 


for Plaintiff. 


Foot againſt Hume. Hilary 16 Geo. 2. 


H E Proceſs was ſerved on the Return Day at , at 
five o' Clock in th: Afternoon, with Notice to appear that Day, 


— was the Return 1 . 2008 © via on which ny the Procla- 
mation 
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mation for Eſſoigns had been made, and the Judge was gone out of 
Court before Noon; ſo the Return was expired. moved, 
and obtained a Rule to ſhew Cauſe why Proceedings ſhould not 
be ſtayed; which was made abſolute cn Affidavit of Service, no 
Cauſe being ſhewn. The Court declared, That Defendant ought 
to have a reaſonable Time to appear after Service, which is the plain 
Intention of the Act of Parliament directing the Notice; and that 
the Notice ought to be ſerved before the Return Day. 


Marquand again The Mayor and Burgeſſes of the 
Borough of Boſton in Com' Lincoln'. Eaſter 16 
Geo. 2. | 


PECIAL Original ſued out in Cam' Lincoln”, and Defendants 
| appeared. Plaintiff declared in Com” Middleſex ; Defendants ap- 
| peared ; refuſing to accept the Declaration, it was left in the Pro- 
thonotary's Office, and taken out and paid for by Defendant's Agent. 
Plaintiff ſued out a new Original in Midaleſex. The Court held the 
Taking the Declaration out of the Office to be a Waiver of the former 
Proceedings, and diſcharged the Rule to ſhew Cauſe why Proceed- 
ings in Middleſex ſhould not be ſtayed. Note; An Eſſoign had been 
caſt and adjourned before Defendant's Appearance; but the Court 
did not hold that tera. 


Gentleman again// Bright. Mich. 17 Geo. 2. 


UL E for the Bailiff of the Dutchy of Lancaſter to return the 
Sheriff's Mandate on a Fi. fa. diſcharged, the Warrant hav- 

ing been directed to Officers of Plaintiff's Nomination, and at his 
Peril, and not to the Officers of the Bailiff of the n Prime 
for the Bailiff; Skinner for Plaintiff. | 


* 
1 


Mallom againſt Gent. 


RT to ſhew Cauſe why a Writ of Non omittas Capias ad 
reſpondend* ſhould not be quaſhed, diſcharged. The Objec- 
tion to the Writ was, that it recited a Mandate to have been ifſucd 
forth by the Sheriff to the Bailiff of a Liberty, without naming 
what 
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what Liberty, but leaving a Blank for the ſame. The Court held 


the Objedtion to be valid, and that the proper Way to take Advan- 
tage of the Defe& is by Motion; but it appearing that Bail was put 


in to this Writ before a Judge, the Objection now comes too late. 


Skinner for Plaintiff; Prime for Defendant. 


Wri oht again Obeden. 


Efendant was protected by Baron H- ffman, a publick Mini- 
ſter, and the Protection was regiſtered in the Sheriff's Office, 
according to the Act of Parliament. A Capias ad reſpondend' was 
delivered to the Sheriff of Norſetſbire, who durſt not execute it, 
by Reaſon of the Protection, and the Penalty in the AR. Plaintiff 


ſerved the Sheriff with a Treaſury Rule to return the Writ, which 
Rule was diſcharged by the Counts Eyre for Plaintiff ; Draper tor 


the Sheriff. 


Ogier, Qui tam, &c. againſt Hayward. Trinity 19 
& 20 Geo. 2. 


OPY of Original ſerved, with Notice to appear (as Proceſs to 
arreſt) irregularly, After Plaintiff's Attorney diſcovered his 
Miſtake, he applied to the Curſitor, who altered the Return of the 
Original from Ociabis Hilarii to Oftabis Purificationis, and reſealed 
it; then Defendant was ſummoned by the Sheriff, and being return- 
ed ſummoned on the Original, and not appearing, a Pone iſſued. 


Upon Application to ſtay Proceedings, the Court made a Rule to- 


ſhew Cauſe ; but before they determined the Queſtion, thought a 
Motion ſhould be firſt made in Chancery, which was done; and 
Lord Chancellor, on hearing Counſel on both Sides, ordered the 
Original Writ to be ſuperſeded guia improvide emanavit, with Coſts ; 
becauſe having been once executed (by Service of a Copy, with 


Notice to appear) though improperly, it could never afterwards be 


made uſe of for any other Purpoſe. Rule made abſolute to ſtay Pro- 
ceedings, without Coſts. Several Curſitors attended the Court, but 
did not agree; they reported the Practice differently. Sinner and 
Beetle for Defendant; Prime, * illes, Draper and Leeds for Plaintiff, 
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_ Proceſs, &c. 


Maſon againſt Obrien, Eſquire, Earl of Inchiquin in 
the Kingdom of Ireland, having Privilege of Par- 
liament. Mich. 20 Geo. 2. 


8 UMMONS hy Tres Mich. Diſtringas returnable Ziſt 


October, Alias Diſtringas returnable 7th November, 405. Ifſues 


returned. Bootle, for Plaintiff, moved to increaſe Iſſues on the Ply. 
ries Diſtringas to a good Sum, producing an Affidavit that the Debt 
was 1521. The Practice here has hitherto been to double the If. 
ſues returned from Time to Time, and not farther to increaſe the 
ſame; but the Courts of King's Bench and Exchequer having done 
more, this Court, conformable to the Practice of the other Courts, 
ordered Iſſues to be returned on the Pluries Diſtringas to 20l. | 


Gladman againſt Bateman. 


OMMON Capias ſerved on Defendant, an Infant, with No- 
tice to appear by his Attorney, in the Form preſcribed by the 
' Statute ; Defendant appeared by his Attorney, and inſiſted, that hav- 
ing appeared agreeable to the Notice ſerved, he had done all that 
could be required of him, and refuſed to appear by Guardian. Plain- 
tiff moved, according to the Courſe of the Court, for a Rule, That 
unleſs Defendant ſhould appear by Guardian within four Days, 
Plaintiff might have Leave to name a Guardian for him, to appear 
and defend this Action. Defendant oppoſed the Motion, and his 
Counſel argued, That the Statutes 12 Ges. 2, c. 29. and 15 Geo. 2. 

c. 27. relating to Service of Proceſs, did not extend to Infants, nor to 
all Actions not bailable, but only to Actions of Debt and on ſimple | 
Contracts; ; and that the Plaintiff's Cauſe of Action being for an 

Aſſault, was out of the Statutes, and Defendant ſhould have been 

arreſted, as before the Statutes. The Court made the Rule as 
prayed by Plaintiff, which is the conſtant Practice after an Appear- 
ance by Attorney, where Defendant is an Infant. The Form pre- 
ſeribed by the Statutes cannot be altered. No Notice is taken of 
the Party's being an Infant, or not in the firſt Proceeding. Infancyʒ 
is to be pleaded. Rule the ſame now as before the Acts to appear 


by Guardian; becauſe the e by — would be Error 
| - after 


' Proceſs, &c. 419 


after a Verdict. If otherwiſe, no Action could be brought againſt 
an Infant. If this Queſtion had been made recently, ſoon after the 
Statutes, it might have been doubtful whether they extended to all 
Cauſes of Action not bailable, or not ; but all the Courts, ever ſince 
the Acts, have taken them ſo to do, and Cuſtom and Practice muſt 
prevail. The General Rule is, that a defective Appearance muſt 
be ſet FO Skinner for Plaintiff; Agar for Defendant. 


Wingfield againſt Beard, alias Farmer. TP 21 
Geo. 2. 


OPY of Proceſs ſerved in Fune, with Notice to appear at the 


Return, being the 15th Day of June, without inſerting the 


Word (next,) or the Year (1747.) Rule abſolute to ſtay Proceed- 
ings. Prime for Defendant ; Willes for Plaintiff, 


Valentine agarn/t Hawkins. Eaſter 21 Geo. 2. 


COVERE R, the Father, Plaintiff's Attorney, in Favour of his 

Son, Currer junior, Filazer of Suffolk, and in Prejudice of 
the Filazer of the County of Kent, though Plaintiff and Defendant 
both dwelt in Kent, where the Cauſe of Action aroſe, and had never 
any Dealings together in Suk, ſued a Te/tat Ca' from Suffelk in- 
to Kent, out of his Son's Office, in the Name of one Mulliner, an 
Attorney, inſtead of a Capias in Kent from the proper Filazer. The 
Court held this to be unwarrantable and irregular, and ſet aſide the 
Proceedings, with Coſts, to be paid by Currer ſenior, to both Par- 
ties. C. Valentine, a Bailiff, complained of by Defendant, denied the 
Charge; and as to him the Rule to ſhew Cauſe why an Attachment, 


was diſcharged. Skinner and Poole for Plaintiff and the two Cur- 


$ 


rers; Prime and Draper for Defendant ; Is. for C. Valentine the 


Bailiff. 
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420 Proceſs, &c. 


Green EY Littleton, Eſquire. Trinity 21 & 22 
Geo. 2. 


P Laintiff's Debt appeared by Affidavit to be 2300. eighty Shil- 
lings Iſſues had been returned on the Alias Diftringas. . Rule 


that the Sheriff of Midalaſes ſhould return 207. Iſſues on the Pluric: 
 Diftringas. Draper for Pl n | 


Ridley againf? Wilſon. 


ATE of the Writ omitted ; Penalty for the Omiſſion 107. 
on the Officer, per Stat. Mill. 3. Rule to ſtay Proceedings 
made abſolute,» Poole for Defendant 3 Skinner for Plaintiff, 


Wortley, Eſquire, againſt Pitt, Eſquire. Mich. 22 
Geo. 2 2. 


Laintifs Debt appeared by Affidavit to be 19501. F orty Shil- 

lings Iſſues had been returned on the firſt Diſtringas. Rule 
that the Sheriff of Midllleſex ſhould return 201. Iflues on the Alias 
” ne Bootle for Plaintiff, 


- Holt junior againſt Hawkes. Trinity 22 & 23 Geo. 2. 


\HE Capias ad reſpondend” was made returnable en the 

King's Juſtice, inſtead of Juſtices, at VMeſiminſter; and there 
were ſix Days only, inſtead of fifteen, between the * and Return. 
Proceedings ſtayed, with Colts, | 


Wortley 


Proceſs, &c. 421 


Wortley, Eſquire, againſt Pitt, Eſquire. 


B OOTLE, for Plaintiff, moved to increaſe the Iſſues on Pluries 
Diſtringas, (Debt ſworn to be 2000/7. and upwards), laſt Iſſues 
201. now five Times as much (the uſual Way here) 1004. 


Wortley, Eſquire, againſt Pitt, Eſquire. Mich. 2 3 
Geo. 2. 


N Pluries Diſtringas Iſſues increaſed from 100, to 500l. 
Bootle for Plaintiff. 


Highmore againſ? Barlow, in Ejockment. Trinity 24 
. Geo. 2. 


ULE to ſhew Cauſe why the Time for returning a Certiorari 

to the Mayor's Court of London ſhould not be enlarged, and 

the Certiorari quaſhed. The Practice appearing to be, that in Eject- 
ment a Writ of Habeas Corpus 1s the proper Proceſs to remove the 
Plaint (under which the Defendant muſt appear in this Court, and 
enter into the Common Rule, and Plaintiff muſt declare de novo) 
and not a Writ of Certiorari, as in Replevih, whereby, after the 
Record removed, the Parties are to proceed upon it, and not to be- 
gin de novo. Fitz, Nat. Breu. 557. Letter L. Rule abſolute to 
quaſh Certiorari, Habeas Corpus to be taken out. Poole for the 


Mayor, c. Blotle for Plaintiff, 


Philmore and others againſt Sir William Stanhope. 


HE Debt ſworn to be 2901. and upwards. On the Alias 
 Diftringas 41. Iſſues were returned. The Court ordered, that 
on the Pluries Diſiringas, the Sheriff ſhould return Iſſues to 20% 


Draper for Plaintiff, 


Ee 3 Boſwell 


_ Proceſs, &c. 


Boſwell againſt Roberts. Trinity 24 Geo. 2. 


Bjections, That no Writ was ſued out, and that the Copy of a 

pretended Writ was delivered to Defendant, incloſed in a 
Letter. But it appearing, that the Writ had been figned by the 
Filazer before ſerved, and the Delivery of the Copy made Service 
by Defendant's opening the Cover and taking out the Copy ; there 
being no Occaſion to ſhew the Original Writ at the Time of Ser- 
vice. The Rule to ſhew Cauſe why Proceedings ſhould not be 
57 was charged. Prime for Plaintiff ; Poole for Defendant. 


_ $ 


Philmore and ler againſt Sir William Stanhope. 
| Mich. 24 Geo. 2. 


HE Iſſues returned on the Pluries Di iAringas 1 were 201. Rule 
that the Sheriff ſhall return 100. Iſſues on the next Diſ- 
eringes. Debt ſworn 2904. and W Draper for Plaintiffs. 


Bax against Culmer. Hilary 24 Geo. 2. 


UL E abſolute to ſtay Proceedings on Proceſs directed to the 

Sheriff of Kent, ſerved at Haſtings within the Cinque Ports ; 
the Sheriff of Kent has no Juriſdiction within the Cinque Ports, the 
Writ ſhould have been a Teſatum Capias directed to the Conſtable 
of Dover Caſtle. Prime for Defendant ; Poole for Plaintiff, 


Botter againſt Colſworthy. Trinity 25 & 26 Geo. 2. 


Reaſury Rule for the late Sheriff of Devonſhire to return a Writ 

of Capias ad reſpondendum diſcharged, Terry, late Under- 
Sheriff (as uſual in Devonſhire) had intruſted Plaintiff's Attorney 
with blank Warrants, to be directed to bound Bailiffs only; and he 
had filled up a Warrant on this Writ; and directed and delivered it 


to a bound Bailiff, A to his Truſt, But it appearing that 
this 
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this Writ, though returnable in Zafter Term 1751, was not carried 
to the Sheriff's Office, or tendered to the Under-Sherift, till April 
1752, the Court thought it unreaſonable to oblige the Sheriff to make 
a Return, Prime for the late Sheriff; Poole for Plaintift. - 


Dixon, one, &c. again/t Atkinſon. Eaſter 26 Geo. 2. 


OOLE, for Plaintiff, obtained a Rule to ſhew Cauſe why 
Plaintiff ſhould not have Leave to take out a ſeparate Attach- 

ment of Privilege, to warrant his Judgment again this Defendant 

only, nunc pro tunc, agreeable to a joint Attachment of Privilege 

againſt Defendant and others, returnable in Hilary 23 Geo. 2. where- 

with Defendant having been ſerved, and not appearing, Plaintiſ had 

appeared for him, according to the Statute z and after Jud ment, 

Defendant had brought a Writ of Error. Willes, for Dei:ndant, 

ſhewed Cauſe; inſiſting, That an Attachment of Privil:ge is al- 
ways conſidered as an Original Writ, is amendable only :n Point of 
Form, by the Inſtructions given for it : That Plaintifi nurchaſed a 
joint, and not a ſeparate Writ, originally by his own Election; and 
that the Court of Chancery where an Original is bai, will not grant 
a good Original; though in ſome Caſes that Court will order an 
Original where one was ſued out before. Quoted Chaſe agaiuſt Sir 
John Ethridge, 2 Vent. 139. Maſſingburn againſt Durrant, 2 Vent. 
49. Poole, for Plaintiff, urged, That as Plaintiff has obtained © regu- 
lar Judgment for a juſt Debt, unimpeached, it is reaſonable for the 
Court to interpoſe, in Caſes of Common Proceſs, after Judgment by 
Default, Plaintiff ſues a Special Original to warrant it. That At- 
tachments of Privilege are not always conlidered as Original V”rits, 
appears by General Rule, Hilary 11 Geo. 2. whereby four De en- 
dants Names (and no more) may be put into one and the fame At- 
tachment. The Court were of Opinion, That an Attachment of 
Privilege is, ſtrictly, neither an Original Writ, nor a Capias; it an- 
ſwers the Purpoſes of both ; it warrants the Proceedings, as well as 
brings the Party into Court. The Rule Hilaryi Geo, 2. muſt 
have conſidered an Attachment of Privilege as meſne Proceſs. 
There is no Precedent of a new Attachment to warrant a ſudg- 
ment. It Defendant had appeared, the Court probably wou d ve 
ordered a new Attachment (if neceſſary) ; but by the Appearance . 
tered according to the Statute, nothing is helped or admitted ©, the 
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Practice of this Hs, the old Joint-Attachment Deine to be good, 
and ſufficient to warrant Proceedings thereon againſt Defendants ſe- 
verally, as will be reported to the Court of King's Bench, if they 
deſire to be informed what is the Practice here, The Rule diſ- 


charged. 


Hand, one, &c. ggainſt Groſvenor, one, &c. Plaintiff 
and Defendant both Attornies of this Court. 


ULE to ſhew Cauſe why Proceedings by Capias ſhould not 

be ſet aſide; Defendant objecting that he ought to have been 
ſued by Bill: But Defendant having appeared to the Capias before 
the Motion, has cured the Miſtake. He may plead his — | 
The Rule diſcharged. 


Hanbury and Wife againſt Cowper, one, &c. by Bill. 
Mich. 29 Geo. 2. 


UL E abſolute to ſet aſide a Fieri Facias, and the Execution 

thereof, without Coſts; the Writ was irregular in two Parti- 
culars; Firſt, in the Return, which was general 15 Martin inſtead 
of a Day certain, and Secondly, it commanded the Sheriff to have 
the Money when levied at the Return in Court, to be rendered to 
Plaintiff the Huſband only, and not to the Huſband and Wife, 
though both were Plaintiffs, Plaintiffs produced a Judgment by Con- 
feſſion to warrant the Fieri facias, but it was faulty, the Recovery 
being by the Plaintiff the Huſband only. The Court ordered the 
Judgment to be rectified agreeable to Defendant's Confeſſion; and 
that Defendant ſhould * no Action. Prime for Defendant! 
"Ry for Plaintiffs, 


Aſhley the Younger ggainſt Mackarley and another, 
Hilary 29 Geo. 2. 


OP of Proceſs ſerved on the Return Day at 3 o' Clock in 

the Afternoon. Rule abſolute to ſtay Proceedings. Jide Foot 

againſt Hume, Hil. 16 Geo, 2. Vol. 2. P. 330. Davy for Defend- 
ants; Prime for Plaintiff. 

6 Price 


Process. 425 

Price againſt Schomberg. Trinity 29 & 30 Geo. 2. 
HE Sheriffs of London returned on a Capias ad ſatisfaciendum, 
T That Defendant's Name was regiſtered in the Secretary of 
State's Office, as a Domeſtick of Count Haſlang a foreign Miniſter, 
and tranſmitted to them, and ſet up in their Office. Rule to ſhew 
Cauſe why Sheriffs ſhould not make a better Return diſcharged, the 
Sheriff's Office is not beneficial but expenſive, they ſhould not be 
driven into Difficulties, they granted a Warrant; but no Officer 
durſt execute it. If Defendant be a Domeſtic, the Proceſs is void 
per Statute 7 Aun. and Lord Chancellor, and the two Chief Juſtices 
have Power to inflict corporal Puniſhment. The Sheriffs ſtand by 


their Return, if it be inſufficient Plaintiff may apply next Term for 
an Attachment, Davy for the Sheriffs; Hewitt for Plaintiff, 


Elliot againſt Parrot. Hilary 31 Geo. 2. 


HE Capras ad reſpondendum was returnable from the Day of 
the Holy Trinity, in 3 Weeks, and on the Copy ſerved was a 
Notice ſubſcribed to appear at the Return, being the 26th of June, 
without ſaying /n/flant, next, or 1757, which the Court now held to 
be ſufficient, exploding the former Doctrine on this Subject. Tis 
incumbent on Defendant to appear at the Return, which muſt ac- 
cording to the Notice be the 26th June in Trinity Term, 1757, as 
appears from the Tee, and the Date of the Writ. Rule to ſhew 
Cauſe why Proceedings ſhould not be ſtayed, diſcharged. The Writ 
bore Te/te 23d May, and was dated 4th Fune, The Copy with 
Notice was ſerved 7th Tune, 1757. Poole for Plaintiff; Prime for 
Delos. 


Doggin againſt The Earl of Nebel Trinity 
22 & 37 Geo. 2. . 


HE Writ of Enquiry of Damages concluded thus, (vix.) 
Witneſs Sir John Willes, Knight, at Veſiminſter, and there 
Fropped, adding neither way nor Year, after this Writ executed 
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had a Right to do. This Statute and former Statute were intended 


without any Defence made, on Defendant's Application, a Rule 


was made to ſhew Cauſe why it ſhould not be ſet aſide, and on Plain- 
tiff's Application a Rule to ſhew Cauſe why it ſhould not be amend- 
ed by adding a Day and Year, upon hearing Counſel on both 
Sides, the Court diſcharged both Rules. (Very probably the Writ 


z may be ſufficient as it ſtands.) 


Cooper againſt Scat Eſa: and Mead in Ne- 
plevin. Eaſter 33 Geo. 2. x 


ULE to ſhew Cauſe why Inquiſition on Writ of Inquiry of 
Damages, final Judgment, and Ff. fa. ſhould not be ſet aſide. 
The Diſtreſs was made for a Rent Charge after Re' fa lo returned 
and filed, and Rule to declare given, Judgment de Retorn? habend' 
was ſigned for want of a Declaration, and Writ of Retorn' habend 


iſſued 12th July, 1759, but never executed. Second of Ofober Plain- | 


tiff ſued out a Writ of ſecond Deliverance, (which Writ is given 
by Statute Weſiminſter 2, 13 Ed. 1.) Defendant did not proceed on 
the Writ of Retorn' habend'; but entered a Suggeſtion on Record 
according to Statute 17 Cha. 2. S. 2. and 27th Ocfober, gave Notice 
of the Execution of a Writ of Inquiry of Damages, Defendants not 
having then had any Notice of the Writ of ſecond Deliverance, 
though before the Execution of the Writ of Inquiry they had No- 
tice of it. Defendants were Truſtees for the Wife of Fobn Wilkes, 
Eſq; It was on Plaintiff's Part urged that the ſecond Deliverance 
removes the Judgment of Retorn' habend', and opens the Cauſe again, 
that if the Retorn' habend' be not executed, the ſecond Deliverance 
ſuperſedes it, if executed it brings back the Diſtreſs. That after the 
Merits tried under the ſecond Deliverance, the Diſtreſs will be irre- 
pleviſable. On Writ of Retorn” habend” awarded Writ of ſecond 
Deliverance is given the Party to reinſtate him, That the Defen- 
dants cannot enter a Suggeſtion, but whilſt the Judgment of Retorn? 
habend' (which is a Non-ſuit) ſubſiſts. But the Court thought other- 


_ wiſe, they held that a Writ of ſecond Deliverance (which is not 
taken away by Statute 11 Geo. 2.) is no Superſedeas to the Writ of 


Inquiry of Damages. If Defendants had proceeded on the Writ of 
Retorn' habend', Court would have ſtopped them; but they have 
made their Option to proceed under the Statute Cha. 2. which they 


to 
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to prevent Delay, and give the Party a better Remedy. Statute 
21 H. 8. C. 19. gives Damages in Compenſation of Trouble and 
Expence, 22 H. 8. C. 15. gives Coſts where a Non-ſuit. Old Sta- 
tute mentions Writ of ſecond Deliverance, new Statute does not. 
Baker againſt Lane, Carthew 253. Err'. Palmer 403. Latch. 72. 
Hilman again/t Taylor. Trinity 13 & 14 George 2d. In Communi 
Banco, Rule diſcharged. Whitaker and Nares for Defendants ; 
Hewitt and Davy for Plaintiff. If this Conſtruction was not put on 
Statute Cha. 2. it would be totally nugatory. 


Atkinſon againſt Taylor. 


Apias ad reſpondendum returnable on the Morrow of the Purifi- 
cation of the bleſſed Mary, bore Tęſt 23d Fanuary, 33 Geo. 2. 
The Rule made abſolute to ſet aſide the Proceedings as irregular for 
want of 15 Days between the Te/te and Return without Coſts. The 
Court would not turn the Defendant round to his Writ of Error. 
Nares ; for Defendant ; Davy for the Plaintiff, 


Eaglesficld againſt Anderſon. Trinity 7 & 8 Geo. 2. 


Efendant came to ſhew Cauſe why a Prohibition ſhould not be 

granted; and objected that no Affidavit was filed, whereby 

the Libel whereupon Plaintiff had moved, appeared to be a true 

Copy. Per Cur*: The Objection is good. Rule diſcharged. Wright 
for Defendant ; Uriin for Plaintiff, 


Pitt 


48 Pe obibition. 


Pitt againſt Evans. Mich. 12 Geo. 2. 


ULE for Civilians to be heard on both Sides, in Relation to 

a Prohibition. Dr. Lee attended to argue againſt the Prohi- 
bition; but none would attend to argue for it, as by Affidavit ap- 
peared. Per Cur' We ought to hear Civilians on both Sides, or 
not at all. Enlarge the Rule, perhaps when our Opinion is known, 
a Doctor may attend on the other Side: Afterwards, no Civilian at- 
tending to argue for the Prohibition, Dr. Lee could not be heard 


againſt it. 


Maltom againſt Acklows, 1 in Prohibition. Hilary 20. 
Geo. 2. | 


Laintiff had obtained a Rule to ſhew Cauſe why a Writ of Con- 
ſultation ſhould not be granted, for Want of Plaintift's proving 
his Suggeſtion by two Witneſſes within ſix Months, as required by 
the Statute ; and why Plaintiff ſhould not pay double Coſts. Upon 
Cauſe ſhewn it appeared, that the Declaration had been, by Rule, 
ordered to be made agreeable to the Proceedings in the Spiritual 
Court, and thereupon a Prohibition to iſſue, And the Court being 
of Opinion that the Time for proving the Suggeſtion ought to be 
computed from the Time of the Amendment, and not further back. 
The ſix Months were not expired, and the Rule was diſcharged. 


Bootle for Defendant 3 Agar for Plaintiff, 


Reference. 


Corrance ce again Newſom, Criſp and smith. Mich. 
12 Geo. 2. 


OTION per Prime to make Rule, Ni prius Rule of Court 
to refer to Prothonotary Thompſon to aſcertain Damages. 


Denied as improper, 
Replevin. 


nn. 


Davis againſt Prince, in Replevin. Trinity 26 & 27 
Geo. . 


UL E abſolute to ſtay Proceedings, on Payment of 47 l. Rent 
diſtrained for, and Coſts, after Declaration, but before A- 
vowry. Hills for Plaintiff; Prime for Defendant, 


Reſcous, 
Taſker againſt Geale. Hilary 6 Geo. 2. 


Efendant was brought into Court by Habeas Corpus directed 

to the Sheriff of Kent, and upon the Return thereof it appear- 

ed that Defendant was detained by a Writ of Reſcous which had 
been iſſued by the Filazer, founded on 2 Reſcue returned by the 
Sheriff on a Writ of Capias ad reſpondendum between the Parties, in 
which Writ of Reſcous was contained an AP Cap” againſt the De- 
fendant to anſwer the Plaintiff according to the Tenor of the firſt 
Cap'. Motion was made to diſcharge Defendant, the Writ of 
Reſcous being complex, i. e. to anſwer the King for a Contempt, and 
to anſwer Tile; in a Civil Action. The Court denied to make 
any Rule, the Writ of Reſcous being in the common Form, . 

Officina Brevium, Title Reſcaus, ol * 


Rex contra Philips and others. Eaſter 6 Geo. 2. 


Reſcous was returned by the Sheriff of Eſex, and an Attach- 
ment being iſſued and Defendants taken thereupon, Defend- 
ants entered into Recognizances for their Appearance to be ex- 
amined upon Interrogatories. The Court were of Opinion that a 


Reſcous returned by the . is not a Matter traverſable, but 
amounts 


N a 6 8 A 
1 PR — r e he + — pg iv p oy 22 0 . 5 9 
Tom» ant omg; Wl io, = 45 deg: rind ens A rms ape A 3th r 
— 6 POIs >— > 26D E 4 l p * F e 3 - - -_ IG 
r — — — 9 — — 
* — 


Fr 
r — — 


* 


— — db 
__ * 


— 


n r n 4 
— ——— — — 1 3 — — 8 - — — 
x of rr IEA TT TINEA TIE SY - = 2 


4 * Y ak... ths 
arr prong * . 
Py Rr 8 
„ Mate 
IS = 


—_ Reſcous. 

amounts to a Conviction, and the Party taken upon an Attachment 
founded upon a Reſcous returned is not proper to enter into Recog- 
nizance to be examined upon Interrogatories, ſuch Attachment be- 
ing in the Nature of a Capias pro Fine to bring the Party into Court 


to be fined, and therefore diſcharged the — as irregularly 
taken. | 


Rex contra Baldwin and others. 


EY RE moved to quaſh the Return of a Reſcous upon a Fi. Fa. 
as a bad Return. Rule to ſhew Cauſe. The Sheriff in this 
Caſe may raiſe the Poſe Com, and therefore cannot return a Reſcous. 


The King gan Tyrell and others. Trinity 6 & 7 
Geo. 2. 


A* Attachment having iſſued againſt 8 upon a Reſcous 
returned, Eyre moved that they might ſubmit to a ſmall Fine. 
Cur? ordered the Fine to be ſuſpended till after the Trial of an Ac- 
tion to be brought againſt the Sheriff for a falſe Return, and in the 
mean Time permitted Defendants to enter into Recognizances with 
Sureties. 


The King againſt Tyrell and others. Eaſter 7 
Geo. 2. 


NE Sheriff had returned a Reſcous againſt Defendants, who 
had thereupon entered into the uſual Recognizance, and 


brought an Action againſt the Sheriff for a falſe Return, and ob- 


. tained a Verdict. Eyre moved that the Recognizance might be diſ- 


charged, which was granted upon producing the 'Po/tea. 


Scire 


Scire Fatias. 
| Newarke againſt Newarke. Trinity 7 & 8 Geo. 2. 


PON hearing Counſel on both Sides, the Court determined 

that in a Sci. Fa. to revive a Judgment it is not neceſſary to 
inſert the particular Term wherein Judgment was recovered ; the 
King's Bench Form is Nuper recuperavit, and the Precedents are 
both Ways in this Court. It is the ſame in Point of Law'in both 
Courts, Certum eff quod certum reddi pott. Upon Nul tiel Record 
it may be made certain by the Record. Eyre for Plaintiff; Darnal 
for Defendant, | 


Poole againſt Broadfield. Mich. 8 Geo. 2. 


CT. Fa. ordered to be quaſhed on Plaintiff's Motion without 
Coſts before Plea pleaded, although Defendant had entered an 
Appearance. Chapple for Plaintiff; Eyre for Defendant, 


' Matravers the Younger again 775 Adlam and Browne. 
Trinity 10 & 11 Geo. 2. 


CI. Fa. on Recognizance of Bail. Be{field demurred to the Sci. 
Fa, and on the Argument objected that it doth not contain any 

_ Poſitive Averment that Plaintiff recovered Judgment againſt the 
Principal; it is expreſſed only, that although Plainciff recovered 
Judgment, yet Defendant did not pay the Conne, or 
render his Body to Priſon, Sc. He objected alſo, that the R ecog- 
nizance is in an Action at the Suit of John Aatravers, and the 
Judgment recovered is by % Matravers the Younger, and it 
cannot be intended that John Matravers and John Matravers the 
Younger are one and the ſame Perſon. Eyre anſwered, that the Sci. 


Fa. is in common Form, the Recovery of Judgment is ſufficiently 


averred, and as to the Identity of the Perſon, it is ſet forth by Sci. 
Fa. after reciting the Recognizance, that although the ſaid 7 
Matravers by the Name of Fshn Matravers the Y ounger recovered 


Judgment, Sc. The Court gave * for the Plaintiff. 
ä | Wright 
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432 Stirke Fatias. 

Wright againſt Treweeke. Mich. 20 hes. 51 
Rr to ſhew Cauſe why proceedings on a Stire faulen guard 
| Executio non, brought by Spincke, Executor of the deceaſed 
Plaintiff, pending a Writ of Error, ſhould not be ſtayed. On ſhew- 
ing Cauſe it appeared, That the Record of the Judgment was not 
tranſcribed into the King's Bench; and the Scire facias out of this 
Court was held to be regular. The Executor may revive, but can- 
not take out Execution pending the Writ of Error. After a 
Tranſcript, the Scire facias quare Executio non ſhould go out of 
the Court of King's Bench. Plaintiff in Error, if deſirous to 
proceed, might (after a Tranſcript) have a Scire farias ad audiend 
Errores out of the King's Bench againſt the Executor or Admini- 


ſtrator of the Defendant in Error. The Rule diſcharged. Beetle 
for Plaintiff's Executor; Villes for Defendant. | 


Soldiers. 
Bowler againſt Owen. Mich. 6 Geo. 2. 


Efendant was an Out-Penſioner of Chelſea College, and the 
| Queſtion was, Whether or no he was intitled to the Benefi: 
of the Act of Parliament as a Soldier in his Majeſty's Service. The 
Court held he was not, being under no military Diſcipline, and ſub- 
ject only to the Control of the Commiſſioners. 


Nichols and others againſt Wilder. Eaſter 6 Geo. 2. 


—_— brought an Action againſt Defendant, who was a 

Soldier, for a Debt under 101. and recovered Judgment for 
141. 10s. Damages and Coſts, and afterwards brought an Action 
of Debt upon the Judgment, and held Defendant to Bail, who 
moved to be diſcharged upon a common Appearance, being a 


Soldier, and the Debt for which he was originally ſued being 
under 


Soldiers. 1 


under 101. The Court were of Opinion that the Debt which they 
were to conſider was the Sum recovered by the ſudgment, and that 
Defendant muſt be held to Bail. The fame Point was determined 
upon Conſideration, and looking into the Soldiers Act in Hil, 5 Geo. 2. 
inter Bilſon and Sguth. 


Savage againſt Monk. Trinity 11 & 12 Geo. 2; 


TN Efendant, a Soldier in the King's Service, was arreſted and held 

to Bail in an Action of Debt upon a Judgment, and moved 
to ſet aſide the Bail-bond, the original Debt being only 31. 33. 
though the Damages and Coſts recovered did amount to more 
than 101. The Court conſidered the Words of the Clauſe in Favour 
of Soldiers in the laſt and other Acts for puniſhing Mutiny, Sc. and 
| were of Opinion that the original Sum due,in this Action is the Sum 
recovered by the Judgment. A Debt on Judgment cannot be con- 
fidered as a Debt of a leſs Nature than a fimple Contract, and the 
Rule to ſhew Cauſe why the Bail-bond ſhouid not be ſet atide was 
diſcharged. Eyre for Defendant 3 Parker for Plaintiff, 


12 


Flanders agam/# Nicholls. 


| Efendant, a Soldier in his Majeſty's Service, was ſued by Plain- 
| tiff in the Marſbal's Court for a Debt of Three Pounds Seven- 


teen Shillings and Four Pence, and after a Writ of Inquiry executed 
in that Court, the Coſts were taxed at Seven Pounds Fourteen Shil-. 


lings, and Plaintiff 1zned final Judgment for the Sum total, being 
Eleven Pounds Eleven Shillings and Four Pence. Defendant mov- 
ed the Judge of the ſar/pais Court, that no Execution might be 
iſſued againſt his Perſon, which upon hearing both Sides was or- 


dered, and the Judge directed Defendant to apply for Coſts, in caſe 


his Perſon ſhould be taken in Execution. Plaintiff brought an Ac- 
tion in this Court upon the Judgment, and Defendant moved that 
the Bail-bond might be delivered up, on entering a Common Ap- 
pearance, and obtained a Rule to ſhew Cauſe, and for Cots, The 


Court on ſhewing Cauſe were of Opinion, that though the Clauſes in 


the former Acts of Parliament to prevent Soldiers being taken out of 
the King's Service have hitherto been defective, pet the Clauſe in 
x £ | tue 
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434 55 Soldiers. 


the laſt Act 13 Geo. 2. is ſufficient, the original Debt being under Ten 
Pounds, and Plaintiff having proceeded to hold Defendant to Bail af. 
ter he knew the Opinion of the Judge of the Marſhals Curt, the 
Rule was made abſolute iz omnibus. Agar for Defendant ; Skinner 


for Plaintiff, 


Duperled eas. 


Spincks againſt Bird. Eaſter 10 Geo. 2. 


FTER a Writ of Error abated by Death of late Chief Juſ- 
tice, Plaintiff with Leave of the Court ſued out a Ca. Sa. and 
an Exigent pot. Ca. Sa. and was proceeding thereon to Outlawry. 
Defendant brought a new Writ of Error, and had a Superſedeas, 
Chapple moved to diſcharge that Part of the Superſedeas which ex- 
tended to ſtop the Proceeding to Outlawry, and obtained a Rule to 
ſhew Cauſe, which was diſcharged. The Outlawry is founded on the 
Execution, and the Writ of Error, which ſtays Execution, muſt ſtay 
the Outlawry, which is the Superſtructure. It appears by the Prece- 
dents that the Superſedeas is in common Form, and the Words 
thereof (ſurceaſe putting in Exigent) are well inſerted ; the Writ of 
Error is a Superſedeas from the ſealing, though no Contempt is in- 
curred till after Notice of the Allowance, The Writ of Error be- 
ing brought before the Exigent executed ſtays the Proceedings to 
Outlawry. Parker for Defendant. 


See Title Priſoners. 


Newball again James. Hilary 13 Geo. 2. 


Copy of the Declaration was delivered at the Fleet, Defendant 
being a Priſoner there, but was not indorſed for Bail by the 
e wal or his Deputy purſuant to general Rule, Hl. 8 George 


An Afidavit was filed, aud the Declaration property indorſed 3 
bur 


Superkedeas. — 


but Plaintiff's Attorney left at the Fleet a Copy of the Declaration 
and Indorſement inſtead of the Original, which was held inſufficient, 
and the Rule to ſhew Cauſe why a Superſedeas ſhould not iſſue to 
diſcharge Defendant out of Cuſtody upon entering common Ap- 


pearance was made abſolute, Bootie for Plaintiff; Draper for De- 


fendant. | 7 


Trials, Uerdict, &c. 


Makepeace againſt Stevens, and others; Verdict for 
Defendant, Hilary 6 Geo. 2. 


T the Aſſizes a Point was reſerved, and referred to Lord Chief 
| Juſtice Lee, then one of the Judges of the King's Bench, for 

his Opinion upon the Matter in Law, the Chief Juſtice defired the 
Opinion of the Court of Common Pleas, out of wt.ich the Cauſe iſ- 


ſued; the Court were of Opinion for the Defendants, and ordered 


the Paſtea to be delivered to their Attorney. 


Philips, Qui tam, againſt Scullard. Eaſter 6 Geo. 2. 


N Action brought for 50 J. Penalty for felling Half a Pint of 
Cherry Brandy, The FaR was proved upon the Trial to be 
done by Defendant's Wife; but feveral Circumſtances appeared to 
ſhew, that ſhe was unwarily drawn in by falſe Pretences. Lord Chief 
Juſtice Eyre, who tried the Cauſe, directed the Jury to find for Plain» 
tiff, but they found for Defendant contrary to Evidence. Belfield 
moved for a new Trial, and a Rule Ni cu was granted, but was 
afterwards diſcharged upon ſhewing Cauſe; the Action being hard, 
and the Caſe having veen repreſented to the Commiſſioners of Exe 
_ ciſe, ws refuſed to direds Fl Proſecution. | 
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436 Trials, &c. 


Hemings again Robinſon. Mich. 6 Geo. 2. 


Point was reſerved at the Sittings of N. Prius, Whether tie 
Proof of the Indorſor of a Promiſſory Note his Acknowledg- 
ment that the Name indorſed on ſaid Note was his Hand- writing, 
be ſufficient to prove the Indorſement in an Action brought by Plain- 
tiff as Indorſee againſt Defendant as Drawer? The Objection was, 
That no Perſon's Confeſſion but the Defendant's himſelf can be Evi- 
derice, and the Indorſor's Hand muſt be proved. The Objection 
was held good; and the Verdict, as to the ſecond Promiſe in the De- 
claration, was ordered to be vacated. 


Huddleſtone againſt Brigſtock and others. Mich. 
7 Geo. 2. | 


WO Iflues were joined between the Parties; and upon Trial 

both Iſſues were found for Plaintiff, Defendant moved for 

a new Trial; and Mr, Baron Comyns, before whom the Cauſe was 

tried, certified the Verdict as to one of the Iſſues, to be contrary to 

Evidence; but as to the other Iſſue, certified it to be right. The 

Court, upon hearing Counſel on both Sides, were of Opinion that 

the Verdict could not be ſevered, and being right in Part muſt ſtand, 
Baynes for Defendant ; Darnal for Plaintiff, 


Anonymus. | 


HIS Cauſe was tried the Jaſt Glouce/ter Aſſizes. Defendant 
moved for a new Trial; and Mr. Juſtice Page certified the 
Damages (which were 50 J.) to be exceſſive; but the Action appear- | 
ing to be brought for a very malicious Proſecution ; and Plaintiff 
having been impriſoned and tried for Felony, the Court were of 
Opinion that in the Nature of the Thing the Damages appeared to 
be moderate, and therefore refuſed to grant a new I rial. 


Carter 


Trials, &@. 


Carter againſt Uppington. 


. f 
Third Perſon made Affidavit, that to his Knowledge A. B. k 
was a material Witneſs for Defendant ; and thereupon Darng/ if 
moved to put off the Trial; but the Court refuſed to make any Rule 
upon this Affidavit, becauſe none but the Party HON can iwear to 
any Perſon's being a material Witneſs, | | ! 
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Roberts againſt Downes, an Attorney. Eaſter 


7 Geo. 2. I 

* L I N moved Monday, May 13, to put off a Trial which was ; . | 
to be the Day following. Court made a Rule to ſhew Cauſe ; i 

but declared that for the future ſuch Motions ought to be made at I 
leaſt two Days before the Day of Trial. May 14th, Plaintiff came 1 
- to ſhew Cauſe upon the Rule made the Day before, why the Trial —_ 
ſhould not be put off. Defendant had given Notice to ſet off a Debt, ' 
and the Witneſs ſworn to be abſent was material, as to that Matter 8 bal 
only ; the Court were of Opinion, that that being a collateral De- A; 
fence, and as no Trial had been hitherto put off upon that Account, | 1 
the Rule muſt be diſcharged. Wright for Plaintiff; U; tin for De- 19 
fendant. | = 
Gray againſt . A 


U L E was made for Plantiff to ſhew Cauſe why a Final Gould 
not be put off upon the Affidavit of Defendant's Wife, that 
Defendant was gone to Sea; and A. B. a material Witnets, as 


ſhe believed, with him. Court, upon ſhewing Cauſe, diſcharged the 
Rule, the Affidavit not __ ſufficient. Darnal for mf Baynes bj 
for Defendant, | 25 | 1 
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Lord Hilllborough againſt 8 Eſq; Trinity 
7 & 8 Geo. 2. 


H I J was an Action for a Criminal Converſation with Plain- 

tiff's Wife, and the Damages were laid for 50,000]. Defen- 
Po moved for a Trial at Bar, upon an Affidavit that he had up- 
wards of twenty Witneſſes to be examined. Rule made to ſhew 
Cauſe, which was afterwards made abſolute, Plaintiff having Liberty 
to examine a Witneſs in an ill State of Health before a Judge in the 
mean Time, and Defendant conſenting to waive his Privilege of Par- 
liament. Darnal for Defendant ; Chapple for Plaintiff, 


Roberts againf Lord Hillſborough. 


UNE 27th, Birch moved to put off the Trial, which was to 
be the next Day. Darnal, for Plaintiff, objected that the Mo- 
tion came too late; to which the Court agreed. No Rule. 


Parr againſt Seames and others. Mich. 8 Geo. 2. 


CO HA Þ PLE moved to ſet aſide Defendants Verdict; the Jive rors, 

upon differing in Opinion, agreed to be determined by huſtling 
Half. pence i in a Hat; if the major Part came up Heads, the Verdict 
was to be for Defendants; but this Matter not appearing upon the 
Oath of any of the Jurors, but by Affidavit, that two of them had 
confeſſed the ſame, the Court, upon the firſt Motion, ordered the En- 
try of final Judgment to be ſtayed for a few Days only, to give Plain- 
tiff an Opportunity to procure Affidavits from ſome of the Jurors ; 
but it afterwards appearing that the Jurors were fearful to make Af- 
fidavits whereby to accuſe themſelves, and Chapple citing a Caſe in 
Salk. 645, Dent againſt the Hundred of Hertford, the Court enlarg- 
ed the Rule upon hearing Counſel on both Sides *till next Term. 
Comyns for Plaintiff, | 


Noble 


Trials, &c. 439 


Noble againſt Lancaſter. 


HIS was an Attion of Trover, whereto Defendant pleaded 
| Non Aſſumpſit 3 and thereupon Iſſue was joined, and Plaintiff 
obtained a Verdict. Belfield moved for Defendant in Arreſt of 
Judgment; and the Court made a Rule to ſtay the Entry of final 
| Judgment till Cauſe ſhewn mY Plaintiff, 


 Gracewood againft ———, 


HE Court ordered Defendant, at Plaintiff's Expence, to give 


15 him a Copy of the Articles for Epſam Races, and to produce 
the ſame at the Trial. Defendant was Stakeholder, and Plainti®, 

whoſe Horſe won the Guineas or Plate, could not proceed to Trial 

without the Articles. Baynes for Plaintiff ; N for Delendant. 


Letgoe, upon the Demiſe of Wheeler, against Pitt. 


In Ejectiment. FYHIS Cauſe was tried before Lord Chief Juſtice 

= at the Sittings, and a Verdict obtained by Leſſor 
of Plaintiff. Defendant moved to ſer afide the. Verdict, upon àffi- 
davits that ſome material Witneſſes for him adſented themic'ves, and 
did not appear upon the Trial; and alſo prayed the Chief ſuſtice's 
Certificate, ſuggeſting that the Verdict was contrary to Evidence, 
Court rejected the Affidavits relating to the Witneſſes abſenting as 


- immaterial. Chief Juſtice certified, that the Premiſes in Queition 


were Copyhold, and both Parties claimed under one George Crom- 
well, who had made two ſeveral Surrenders. Queſtion upon the Trial 
was, Whether Cromwell was compos mentis at the Time of the Sur— 
render under which Defendant claimed ; that nothing was objected 
to;Cromwell*s Infanity *rill twelve Years after ſuch Surrender? and 
that the Chief Juſtice was of Opinion the Strength. of the Evidence 
was with Defendant. Court ordered a new Trial, upon Payment 
of Coſts, Eyre and Glyde for Leſſor of Plaintiff; Chapple and 
Mrigbt for N 


„ Baker, 
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. Trials, &c. 


Baker, on che Demiſe of Brown, against Tetaber. 


In Ejeftment. © PON * Trial a Verdict paſſed for 8 

but a new Trial was granted, the M ortgage 
Deed under which Defendant claimed anpearing to be a Counter- 
feit by the Stamp, the Dye which impreſſed it not being made: till 
ſeveral Years after the Date of the Deed. Where Matter of Title 


is the Diſpute, and Defendant obtains a Verdict, a new Trial is al- 
h ways denied ; but this is an extraordinary Caſe where the Revenue 


1s concerned, 


| Champneys againſt Browne. - Eaſter 8 Gea. 2. 


H RE E Adminiſtrators appointed a * WOK who received a 
Sum of Money for their Uſe, and divided to each Adminiftra- 

tor one third Part; two of the Adminiſtrators afterwards failed : 
And the Queſtion was upon a Point reſerved at M privs, Whether 
the third Adminiſtrator was liable for the whole Sum, or for. his 
own third Part only to a new Adminiſtrator. Per Cur' ; Defen- 
dant is reſponſible for that third Part only which he received, and not 
for a Devaſtadit committed by his Co-Adminiſtrators. If Payment 
had been made to a wrong Perſon, the Caſe had been otherwiſe ; but 
here the Money was properly paid. Defendant is not concerned 


how his Co-Adminiſtrators diſpoſe of their Parts; the three are 
_ equally entruſted, Co. Car. 312. Cro, Eliz, 318. Briagm. 37. 


5 Stratford agamfſ} Marſhall. 


Rule was made for Plaintiff to ſhew Cauſe why the Trial 
ſhould not be reſpited till Michaclmas Term next upon Affi- 
davits that a material Witneſs for Defendant was gone to Sea, and 
was not expected home till Auguſi next. Zawkins for Defendant. 


Upon ſhewing Cauſe, Sinner for Plaintiff objected, That the Trial 


ought to be put off no longer than till next Term ; and that De- 
fendant might then apply again if his Witneſs ſhould not return be- 


fore, oe * Let the Rule þe abſolute, it being {worn that the 


Witneſs 
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_ Witneſs is not expected to return till Auguſt next. The Trial muſt 
be put off till Mic haelmas Term, without farther Motion. 
| Nite; Common Practice contra. 


Lord St. John axainf Abbot. Mich. 9 Geo. 2. 


HIS Cauſe was tried at the laſt Northampton Afſizes before 
Mr. Juſtice Reeve; and after the Evidence was ſummed up 


in the Forenoon, the Jury retir:d to conſider of their Verdict: Be- 


fore the Riſing of the Court they came into Court, attended by the 
Bailiff, to aſk a Queſtion, which was anſwered, and they were ſent 
back. At the Sitting of the Court in the Afternoon, the Judge was 
informed, That ſome of the Jurymen (two or three) were in Court; 
whereupon being aſked by him what they did there, anſwered they 


could not agree, and were thereupon ſent back to their Fellows; 


and afterwards a Verdi& was brought in for Plaintiff, The Judge 
did not certify the Verdict to be contrary to Evidence; the Court 


was of Opinion that this was a Miſbehaviour in the Jury, for which 


they are finable ; but not a ſufficient Cauſe to ſet aſide the Verdict; 
Plaintiff was not in Fault. If the Jury had eat and drank at their 
own Expence, that is a Miſbehaviour, for which they are finable, 

but their Verdict muſt ſtand ; though it is otherwiſe if they had eat 


and drank at the Expence of either Party. Rule to thew Cauſe why 


: Verdict ſhould not be ſet aſide, diſcharged. Beſſield for Plaintiff; 
Birch for Defendant. 


Philips againſt Fowler. Eaſter 8 Geo. 2. 


FTER a Motion in Arreſt of Judgment, and pending the 

Conſideration of the Court, it being diſcloſed to Defendant by 
two of the Jurors, that they and their Fellows being divided in Opi- 
nion had determined their Verdict by caſting Lots. Defendant 
moved to ſet aſide the Verdi upon an Affidavit of the Fact made 
by the two Jurors; and upon hearing Council on both Sides, the 
| Queſtion was, Whether after a Motion i in Arreſt of Judgment, De- 
fendant in this Caſe could move to ſet aſide the Verdict. And the Lord 
Chief Juſtice, Mr. Juſtice Denton, and Mr. Juſtice Comyns were of 
Opin, that though this Motion ſeems out of Time by the general 


Rule 
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Rule of Practice, yet, as it is founded upon a Matter diſcloſed to the 


. Defendant after the Motion in Arreſt of Judgment, and is made be- 


fore Judgment pronounced, the Court mult receive it ; and the FaQ, 
as to the Jurors determining by Chance being undiſputed, the Ver- 
dict was ſet aſide, (Mr. Juſtice Forteſcue, contra.) Vide Lord Fitz- 
walter's Caſe, Salk. 647. Skinner and others for Defendant ; Chap- 
ple and omers for Plaintiff, 


Bourne againſt Church. Trinity 10 Geo. 2. 


KINNER moved for Defendant the Day before the Day ap- 

pointed by Notice for Trial to put off the Cauſe by Reaſon of 
the Abſence of a material Witneſs, The Motion was denied, be- 
cauſe by the Courſe of the Court theſe Motions muſt be made at 
leaſt two Days before the Day of Trial ; and becauſe it appeared by 
the Affidavit whereon the Motion was grounded, that the Witneſs 
went out of Town after Notice of Trial given, ſo that had the Mo- 
tion been made in proper Time, it could not have been granted. 


Cartlidge againſt Eyles, Bart. Hilary 10 Geo. 2. 
A Niſi prius Plaintiff had a Verdict; and on a Motion for 2 


new Trial the Court were divided in Opinion; and no Rule 


being made, Plaintiff was at Liberty to ſign final Judgment. Chapp/s 
for Plaintiff ; Eyre for Defendant. - 


Bud againſt Milward. 


HIS was an Action for ſcandalous Words ; and Defendant 
moved the Court to reſpite the Trial upon an Affidavit of the 
Abſence of a material Witneſs. Upon ſhewing Cauſe, it was in- 
ſifted the Affidavit ſhould have proved that the abſent Witneſs was 
preſent when the Words were ſpoken ; and to ſhew that to be the 
Practice, a Caſe was quoted, Truby againſt Nicholls, Trin. 6 & 7 
Geo. 2. Per Cur” : There is no Reaſon to encourage theſe Actions 
more than (or indeed ſo much as) Actions for Goods ſold, and the 
like, The Affidavit i is in common Form, which i is the ſame in all 
| Caſes; 


Caſes; and the Rule to ſhew Cauſe why the Trial ſhould not be 


reſpited was made abſolute. " for Defendant ; "Oe? and Agar 
_ Plaintiff 


Wm. an Attoriny, againſt Bennett. Mich. 
11 G60; 2. 


ELFIELD moved for a new Trial after the four Days ex- 

pired, but before Judgment entered on the Verdict, and ob- 
tained a Rule to. ſhew Cauſe ; but the Court declared, that for the 
future no ſuch Motjon ſhould be received after the four Days, unleſs 
where the Foundation of the Motion be a Fact not diſcloſed to the 
Party till after that Time. 


Strickland againſt Fawcett. Hilary 11 Geo. 25 


Rule was obtained for a View, which View being had by three 
Jurors only, as appeared by the Sheriff's Return, although by 
the Statute fix are required, Plaintiff oppoſed the Cauſe coming on 
by Proviſo at the Aſſizes, but did not appear at the Trial, or croſs- 
examine Defendant's Witneſſes 3 and being nonſuited moved to ſet 


aſide the Nonſuit. 


. awcett againſi Strickland, 


HIS Cant was attended with the ſame Circumſtances, and a 
Verdict being obcained without Defence, Plaintiff moved to 
ſet aſide the Verdict. On ſhewing Caule, it appeared that theſe 
were Cauſes of great Expence, and many Witnefles attended at the 


Aſſizes; a Propoſal being made and agreed to, that on Payment of 


50 J. Coſts, the Nonſuit and Verdict ſhould be ſet aſide. Court de- 
livered no Opinion. Eyre and Bootle for S trictland; Parker for 
Fawcett, 
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Sellon again/! Chamberlayne. Trinity 11 & FE 
Geo. 2. | 


OVED on 22 to put off Trial for Thurſday. Cur : 

We will not receive the Motion ; you ſhould have come 
two Days at leaſt before the Day of Trial ; you have had eight 
Days Notice, and come now too late. Comyns,  . 


Vide Title Damages. 
Vide Title Evidence. 


Mathews againſt Lee. Mich. 12 Geo. 2. | 


OTIO N ; in Arreſt of jn becauſe upon the Iſſue of 

Riens per Deſcent, the Jury had found that Lands came by 
Deſcent ſufficient to anſwer the Debt and Damages, and had not ſet 
out the Value of the Lands deſcended under the Statute JF, 3. Agar 
for Plaintiff ſaid, it was a Replication at Common Law, and not un- 


der the Statute. Birch for Defendant. Rule N diſcharged. 


Martindale againſt Shipman. Hil. 12 . 


ULE to ſhew Cauſe why Trial ſnould not be put off, diſ- 
charged; the Motion being made the Day before the Day ap- 
pointed for Trial, which is one Day too late. Skinner for Plaintiff; 
Eyre for Defendant. 7 


Baſtard, Adminiſtrator of Baſtard, who was Executor 
of Baſtard, againſi Jutſnam. Eaſter 12 Geo. 2 


HIS was an Action of Debt on Bond. Defendant pleaded 

Non eft factum; whereupon Iſſue was joined, and a Verdict 

was found for Plaintiff. Draper moved in Arreſt of Judgment, 
and objected that the Action will not lie for the Adminiſtrator of 
an Executor; there muſt be an Adminiſtration De bonis Teſtatoris 
| | | non 
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non Adminiſtrat' by Executor. Court granted a Rule to ſtay the En- 
try of Judgment upon the Verdict till farther Order. 


Grave againſt Cliffe. 


HE Words (And the faid Plaintiff likewiſe) after Iſſue ten- 

dered by Defendant, were omitted in the Iſſue delivered; but 
inſerted in the Record of Mi privs. Burnett moved to ſet aſide the 
Verdict, inſiſting upon this as a material Variance, and had a Rule 
to ſhew Cauſe, But it appearing that Mr. Lacy, Defendant's Coun- 
cil, at the Trial had objected to the Evidence given by Plaintiff in 
Point of Law, (which is making Defence) though he did not croſs- 
examine, the Rule was ard Comyns and Draper for Plaintiff; 
Eyre and Burnett for Defendant: 


Lyte againſt Rivers. Trin. 1 13 Geo. 2. 
| 
| 3 Ar IND for Defendant offered to move in Arreſt of Judg- 
ment July 5. But per Cur”, the Motion comes too late, Writ 
of Habeas Corpora Jur. was rote 15 Trin. and the Motion in 
Arreſt of Judgment ought to be made before or upon the Appear- 
ance Day of that Return, which was Ju 4. 


Lord G r againff Heath. 


HIS was an Action upon the Statute of Scan. Mag. for the 
following Words ſpoken of the Plaintiff, Gd . my Lord 
8 r, he is a Rogue, and all on his Side are Rogues, if the Maò 

would jtand by me Pd drive them all, or lay the Town in Heats. The 
Words were proved upon the Trial, notwithſtan4ing which the Jury 
found only 124. Damages. Darnal for Plaintiff moved to ſet aſide 
the Verdict by Reaſon of the Smallneſs of the Damages; but not 
being able to produce any Inſtance of a Verdict's being ſet aſide 
merely for that Reaſon ; though for exceſſive Damages Verdicts 
have been frequently ſet aſide, and in Point of Reaſon there is the 


fame Caule for ſetting aſide one as the other; yet as the Difference 
has 
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has been always whow, and Practice long * per Cur', We can 
make no o Rule. 


Reynolds againſt Simonds. 


YKINNER for Defendant moved for a new Trial after the firſt 


four Days of Term. Per Cur': The Application comes too 
late. We have determined that theſe Motions ſhall never be re- 
ceived after the four Days. No Rule. | 


Selman again/ Courtney. Trinity 13 & 14 Geo. 2. 


HIS was an Action of Treſpaſs Quare clauſum fregit. De- 
fendant pleaded Not Guilty; and upon the Trial before Mr. 
Baron Carter, Defendant offered to give in Evidence, that the Place 


in which, &c. was the King's Highway ; but the Judge refuſed to 


admit that Evidence to be given, and Flaintjff recovered a Verdict. 
Defendant moved for a new Trial, and a Rule to ſhew Cauſe was 
granted, on Payment of Coſts, Upon ſhewing Cauſe, ſeveral Caſes 
were cited on both Sides. And it being ſaid, that ſome Judges in 
the Circuit had been of different Opinions with reſpec to this Point, 
the Court thought it a Matter of ſo much Conſequence, that it was 
proper to be conſidered by all the Judges. After a Conſultation, the 
Chief Juſtice declared it to be the Opinion ofa great Majority of the 
Judges, That an Highway ought not to be given in Evidence under 
the General Iſſue, but ought to be pleaded ſpecially ; and the Rule to 
ſhew Cauſe was diſcharged, Skinner _ Prime for Plaintiff ; Bel- 

field and Urlin for Defendant. | 
Eaſes cited for Plaintiff, Watſon againſt Spark, I Salk, ho. Sid. 

106. Doc? Placitandi 197. Coget's Cale, 8 C. 66. B. 1 In. 303. 

B. 5 C. 805. 6 Mod. 66. | 

For Defendant, Fames againſt Hayward, Cro. Car. 184. Moi ſe 

againſt Bennett, g G. B. R. 2 Ventris 297. and in Shower. 


Froſt 
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6 85 | 


Froſt againſt Whadcock, alias Avery and others, on 
the Demiſe of Avery, in Ejectment. Eaſter 14 
Geo. 2. 


Rule to ſhew Cauſe, why the Trial ſhould not be at Bar, was 
founded upon an Affidavit that the Premiſles in Queſtion were 

of the yearly Value of 1004. and upwards ; and that a ſtrict and 
careful Examination of the Title would be requiſite. At the Time 
of ſhewing Cauſe it was alſo alledged on Plaintiffs Behalf, that he 
had a great Number of Witneſſes to examine; and that the Point to 
be tried was Compos vel non in William Avery, at the Time of mak- 
ing his Will, under which the Defendant I hadcoch claims his Right. 
And on Behalf of Defendant it appeared, that they had ſome ancient 
and infirm Witneſſes to examine, who could not travel to . 
minſter. | | Sy | 

Per Cur': We are not, according to the Courſe of the Court, 
bound down by the Value of the Premiſſes in Queſtion, which ts 
ſworn to be 100 l. per ann. As to ftrict Examination, it is neceſſary 
in all Caſes, and is nothing with Reſpect to a Trial at Bar. When 
a long Cauſe is to be tried, a Judge, upon Notice, will take a Day 
extraordinary at the Aſſizes, where an examination of a great Num- 
ber of Witneſſes is moſt proper, and leaſt expenſive. | There is no 
Nicety i in this Point, or Difficulty, fo as to require the Attention of 
the whole Court. Ancient Witneſſes grow weaker every Day, and 
often are not able to travel to Hęſiminſter. Let the Rule be diſ- 
charged. Plaintiff prayed Leave to examine an old Witneſs before 


-” Judge, upon Interrogatories : But per Cur”: That cannot be done 
without Conſent. A Croſs Examination cannot be ſupplied by De- 


poſitions. If a Trial at Bar was ordered, it could not be till next 
 Michaelmas Term; and before that "Time the Aſlizcs will be held. 
Birch for Plaintiff; Wittes for Defendants, 


Bond agi Palmer. 


| B ELFIELD ths Defendant moved for a new Trial, ſuggeſting 


the Verdict to be againſt Evidence, and relying upon the Judge's 


Certificate, Per Cur': As the Cauſe was tried before a Judze of 
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another Court, an Affidavit of what paſſed at the Trial muſt be pro- 
duced, as a neceflary Foundation for this Motion. 


4 


Day againſt Samſon. Trinity 14 & 15 Geo. 2. 


U PON ſhewing Cauſe againſt a Rule for putting off a Trial, 
it was objected to the Affidavit, ex parte Defendentis, that it 
was made by a third Perſon, and not by the Party himfelf ; but this 
was over-ruled by the Court. There may be many Caſes where a 
third Perſon can ſwear another to be a material Witneſs, and the 
Defendant himſelf cannot; as where a Factor ſells Goods for his 


| Principal, and employs a Porter to deliver them; the Factor knows 


the Porter to be a material Witneſs, but the Principal does not, Cc. 
The Court took another Objection to the Aﬀidevit, which runs thus: 
That A. B. and C. D. are material Witneſſes for Defendant in thi, 
Cauſe, without whoſe Evidence Defendant cannot ſafely proceed to Trial, 
as Defendant is adviſed, and verily believes. The Belief ſeems to go 
through the Whole, as well as to 4. R. and C. D. being material 
Witneſſes. As to the other neceſſary Part of the Affidavit (that is) 
that the Party cannot ſafely make Defence without their T eſtimony, 
though the former Part (that is) A. B. and C. D. being material 
Witneſſes, ought to be poſitively ſworn ; Belief, as to it, is not ſuf- 

ficient ; but as to the latter Part it is. Theſe two Requilites ought 
not to be coupled, but disjoined. The Court enlarged the Rule 
that the Affidavit might be amended; which being done, a Rule was 
made to put off the I rial. Skinner for * 3 Ine for 


Plaintiff, 


Tutton againſt Andrews. 


HE Sheriff on the Execution of a Writ of Inquiry of Damages, 
admitted improper Evidence to be given by Defendant, uhere- 


by the Damages were leſſened; the Court ordered the Inquiſition 


to be ſet aſide, and gave Plaintiff Leave to execute a new Writ of 


Inquiry. A Notion has prevailed, that where Damages are exceſ- 
| ſive, a new Trial, &c. may be granted, but not where Damages are 
leſs than they ought to be, though there is as much Reaſon for a new 


. Frial, | 
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Trial, Sc. in the one Caſe as the other. Burnett for Plaintiff; 
Gapper for Defendant. | 


Hankey, Knight, who as well, &c. t Smith. 
Hilary 15 Geo. 2. 


ULE to ſhew Cauſe why the Peſtea ſhould not be amended, 
by returning the Verdict on the third inſtcad of the firſt Count, 
according to the finding of the Jury, was made abſolute, upon the 


Report of Mr. Baron Carter, * whom the Cauſe was tried. It 


was ordered, That the Aſſociate do amend the Poftza in Court; that 
' Defendant have four Days after the Amendment to move in Arreſt 
of Judgment; and that Plaintiff do pay Defendant Coſts of this Ap- 
plication, Prime for Plaintiff ; Bootle for Defendant. 


Croſs againſt Skipwith, Baronet. Trinity 16 Geo. 2. 


FTER a Common Jury returned in Midadleſæx, and the Cauſe 
made a Remanet by Conſent ; at the Sitting aſter laſt Term, 
Defendant moved for a Special Jury, offering to take Notice of Trial 
for the ſecond Sitting within this Term, and obtained a Rule to ſhew 
Cauſe ; which was diſcharged. Per Cur': This has been done be- 
tween Aſſizes and Aſſizes, but we cannot delay the Plaintiff in this 
Caſe, without Conſent. Death or other Accidents may happen. 
Skinner and Eyre for Plaintiff; Eynne, Ketelbey and ks tor 


Defendant. 


Fiſher agan// Kitchingman. Mich. 16 Geo. 2. 


PON a Point reſerved at the Trial by Mr. Juſtice Burnett, the 
Queſtion was, Whether the Peſtea in a former Action, pro- 


duced by the Aſſociate, was fucient Evidence to prove that ſuch 


former Action was tried, and referred, as alledged in the Declaration 
in this Action; or whether the Poe bought not to have been re- 
turned to the Court, and an Entry made upon record that à Juror 


was withdrawn, and a Copy of that Entry given in Evidence? The 


Court was of Opinion, That according to the Thing alledged, viz 
S 2 that 
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that the Cauſe came down to Trial upon an Iſſue joined in this Court, 
the Po/tea, which is a Tranſcript of the Record, and authenticated 
by the Seal, was ſufficient Evidence; and the Rule to ſhew Cauſe 
why the Verdict ſhould not be ſet aſide, was diſcharged. Skinner 
and Bootle for Plaintiff; Agar and Draper for Defendant. 


Abſolon againſt Kaigks and Barber, in | Repleyin, 
FPaſter 16 Geo. 2. 


VOWRY for Hom in Arrear, and Iflue thereon. Plaintiff 
had given Notice, with his Plea in Bar, to ſet off a mutual 


Debt againſt the Rent, and offered to give Evidence of it at laſt 


Berks Aſſizes, before Mr. Juſtice Deniſon, who refuſed to admit the 
fame. The Queſtion was, Whether ſuch Evidence ought to have 
been received, or not? And the Court were of Opinion, that ſuch 
Evidence was properly rejected. This Caſe is neither within the 
Letter nor the Intention of the Statute, The Iſſue is Special and 


not general. It is not an Action upon a Perſonal Contract. The 


Rent favours of the Realty, and the Remedy is by Diſtreſs. Re- 


plevin is a mixed Action. The Judgment, if for the Avowant, muſt 


be a Return of the Cattle. To take the Bene fit of the Statute, Plain- 
tiff and Defendant mult plead properly. In Debt on Bond, Defen- 
dant cannot ſet off under N eft faftum, or Solvit ad diem; but muſt 


| plead ſpecially. Perhaps by Way of ſpecial Plea to the Avowry, 
Plaintiff might have pleaded a mutual Debt of more than the Rent. 


There could not have been a Set-off by Defendants under Non cepit; 
nor can there be for Plaintiff under Riens in Arrere. The Rule to 
ftay the Entry of Judgment upon the Verdict for the Avowants, was 
—— Belfield and Agar for Plaintiff ; Skinner or vans, 


Proctor, * ana Bury. Trinity 16 & 17 
Geo. 2. 


PECIAL Action on 40 Caſe, 3 Plaintiff PIERO that ſhe 
being ſingle and unmarried, Defendant, affirming himſelf to be 
ſingle and unmarried, prevailed upon Plaintiff to marry him, when 


in Truth he had been before married to another Woman, A. B. till 
. living 2, whereby Plaintiff loſt her Chaſtity, Se. And on — Plain- 
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tiff recovered 2000. Damages. Defendant, on Plaintiff's Proſecution, 
had been convicted of Bigamy, and burnt in the Hand. Prime and 
nne moved in Arreſt of Judgment, inſiſting, that this Crime is 
made Felony by Statute Fac. 1. That the Charge in the Declara- 


tion plainly amounts to Felony ; and that this Action is merged in 


the Felony. The Court directed the Entry of Judgment upon the 
Verdict to be ſtayed till further Order, 


- Richardſon againſt Frank and another. Mich. 
| 17 Geo. 2. 


Laintiff's Goods diſtrained were not replevied, but, by Conſent 

of the Attornies on both Sides, remained in the Diſtrainer's 
Hands, and without any Writ of Re. fa. lo. or Appearance in this 
Court. Plaintiff declared; Def2ndants avowed ; and after long 
Special Pleadings, ſome of which terminated in Iſſues joined, and 
others in Demurrers ; and after Trial of the Iſſues at the Aſſizes, 
and a Verdict for Plaintiff, the Avowants moved to ſet aſide all the 
Proceedings; and the Rule for that Purpoſe was made abſolute. 
The Court held the Agreement to be void, a Fraud upon the Re- 
venue and the Officers, and an Abuſe of the Court and the Bar. 
That they had no Juriſdiction, and conſequently could not give Judg- 
ment. Draper and Bootle for Avowants ; Willes for Plaintiff, 


Mead againſt Robinſon. 


Point was reſerved a Ni prius; and by Rule, if the Opinion 
of the Court ſhould be for Plaintiff, the Pg dea was to be de- 
livered to him; if for Defendant, Plaintiff was to pay the Coſts of a 
Nonſuit. The Court declared the Form of the Rule to be wrong; 
it ought to be, If the Opinion be for Defendant, that the Verdict be 
entered for him ex Ajenſu Furatorum. This Method of reſerving 


Points of Law came in lieu of a Special Verdict, and ought to make 


a final Determination on each Side in all Caſes, except Ejectment, 
where the Party may begin again at his Pleaſure, | 
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Hart again/? Whitlocke. 


FTER the Cauſe called on, and made a Remanet by Conſent, 

Defendant moved to put off the Trial, by Reaſon of the Ab- 

ſence of a material Witneſs, It appearing this Witneſs being ma- 

terial was a Matter that did not come to Defendant's Knowledge 

Time enough to move two Days before the laſt Day appointed for 

Trial, the Ru! e was made abſolute to put off the Trial. Skinner for 
Defendant ; Wilies for Plaintif, | 


Marlow agarn/t Weekes, in T als for aſſaulting, 
beating, and wounding Plaintiff's Mare. Mich. 


17 theo, . 


FT ER a Verdict for Plaintiff, Defendant moved in Arreſt of 
Judgment, objecting, that an Action of Aſlault and Battery is 


not t applicab! e to a dead Thing, or a brute Beaſt, but to one of the 


Human Species only. The Objectzon was now over- ruled, and the 
Order N Cauſa diſcharged. Aſſault upon a Ship (a dead Thing) 
bad; but for an Injury to a Beaſt, a Writ in Treſpaſs Ji & Armi; 
appears in the Regiſter ; the Beating and Wounding are found by 
the Juty. ner for Defendant ; WJ ynne for Plaintiff. | 


Hall 0 Douglas, in eh and Aſſault. Trin. 


17 & 18 Geo. 2. 


FTER a Verdict for plaigtiff, Deſendant moved in Arreſt of 
Judgment; objecting, that the whole Declaration was a meer 
Recital, and nothing poſitive was averred, the Word | /Yhereas] be- 
ing inſerted in the Beginning of the Count ; and obtained a Rule 


Ni Cauſa, which was now diſcharged. The Court were of Opi- 


nion, that they ought to get over the old Caſes, and not through this 


Nicety ſet aſide the Verdi, and defeat Juſtice. The Recital of the 


Original helps, and the Concluſion of the Declaration whereby, from 
whence, by Reaſon whereef (the true Tranſlation of the Word unde), 
the Plaintiff is endamaged, is an Averment, though not in common 

3 Form. 
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Form. Upon a Special Demurrer, the Declaration would be bad, 
but after Damages found by Reaſon of the Aſſault, which is the 
Thing done, the Defect is aided. Draper for Faint Prime for 
Defendant. 


Lucas ggainſt Marſh. Mich. 18 Geo. 2. 


HIS Action was brought by Plaintiff as Indorſee of a Promiſ- 

ſory Note, and on Trial the Note was produced endorſed w_ 
the Drawer, but not ſuperſcribed. And the Queſtion on the Pont 
reſerved was, Whether or no, after the Objection taken, the Endorſe- 
ment to Plaintiff could be ſupplied in Court. He'd per Cur', That 
the Words, Pay the Contents, &c. may be. put or ſet over the Name 
endorſed in Court. The Property is transferred by the Endorſe- 
ment; and where the Endorſement appeans to be ſuperſcribed, the 
Court never inquire when the Superſcription was written. This 
Determination is in Favour of Juſtice, Honeſty, and Trade; and 
the Practice was ſettled per Pengelly, Lord Raymond and Lord Hard- 
wick at Niſi Prius. A Releaſe to make a Man a Witneſs (which 
is a ſtronger Caſe than this) is conſtantly ſuffered to be executed in 
Court. No Inconvenience will ariſe by this Practice, In Caſe of 
a Set-off, where an endorſed Note is ſet off by a Defendant againſt 


a Plaintiff's Demand, it muſt be proved that the Name of the In- 


dorſor was written before the Plea pleaded. - Rule that the Po/tea be 
delivered to Plaintiff. Skinner for Plaintiff ; Draper for Defendant, 


Norman againſt Beaumont, in Tab and Aſſault, in 


Norfolk. Mich. 18 Geo. 2 


R ICHARD Geater, ſummoned and returned as a Mi privs Juror, 
did not attend the Aſſizes; but one Richard Sheppard, a Free- 
holder, who was verbally ſummoned to ſerve as a Juror on the e. 
Side, and never had been at the Aſſizes before, did attend both Court 
(as he imagined himſelf in Duty bound to do;) when Richard 
Geater was "called oa tis MA A prius Side, Richard Shetpard (think- 
ing himſelf called) anſwered, and was {worn as a Juror. Defendant 
inſiſted,” that tne Verdict was null and void, the Trial not hav- 


ing been by twelve, but by eleven Jurors only. Neither Party 
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knew any thing of the Miſtake till after the Trial. It was urged 
for Plaintiff, that Defendant ought. to have challenged Sheppard ; hon | 
after recording the Verdict, no Averment can be admitted againſt 


the Record. That Sheppard's Place of Abode was different from that 


of Geater, which would have been good Matter of Challenge. And 
if Defendant could aver againſt the Record, yet the Defect is cured 
by the Statute 32 H. 8. c. 30. The Verdict was for Plaintiff, Da- 
mages One Shilling; and Lord Chief Juſtice Lec, who tried the 
Cauſe, had certified, to entitle Plaintiff to Coſts. Per Cur': By the 
Statute 3 Geo. 2. all the twelve Jurors ought to be drawn out of the 
Box, and the Name of Richard Sheppard was never put into the Box, 
The Court are not bound by the Record, Here has been no Trial, 

This is not Matter of Challenge, nor is the Defect cured by the Sta- 
tute 32 H. 8. The Rule on Richard Sheppard to ſhew-Cauſe why 
an Attachment was diſcharged. The Rule to ſhew Cauſe why the 
Verdict ſhould not be fet aſide, was made abſolute. Prime for Plain- 

tiff; Bootle for Defendant ; Leeds for Richard Sheppard, 


Wrey againſt Thorn. Mich. 18 Geo. 2; 


HIS was an Attion for breaking and entering Plaintiffs Cloſe, 

Sc. Defendant juſtified in Right of a Way. Plaintiff re- 

lied extra Viam; whereon Iſſue was joined; and a Special Jury 
and View applied for and granted. The Name of Henry Luppin- 
cott of Alverdiſcott, in Cm Devon”, Eſquire, was taken out of the 
| Freeholders Book, and he ſtood as a Juryman, and was returned 
among the other Jurors, in the Pancl annexed to the Writ of Yenire 
Facias; and was ſummoned, and did attend both on the Viewa nd at 
the Trial. After a Verdict for Plaintiff on the Merits of the Cauſe, 
Defendant moved to ſet aſide the Verdict, Mr. Luppincott's Chriſtian 
Name being [Harry] and not [Henry]; and produced an Affidavit 
thereon from two Perſons. Per Cur*': This Affidavit ought not to 
be received in a Motion for a new Trial. The Record, and all the 
Jury Proceſs, are uniform. Mr. Luppincott is the real Perſon re- 
turned and intended to be a Juror, and there is no Pretence that the 
Verdi& is unjuſt, It is commonly underſtood that Henry and Harry 
are the ſame Name; or that Harry is the ſame Name as Henry 
_ eorruptly ſpelled. The Rule to ſhew Cauſe why the Verdict ſhould 
not be ſet aſide, was diſcharged, * for Plaintiff; Huey for 


| Defendant. 
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Roe againſt Doe, in Ejectment, on the Demiſe of if 
Cholmondly and his Wife for a conſiderable Eſtate x 

10 
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in Yorkſhire, late Sir Butler Wan deceaſed. 
Hil. 18 Geo. 2. 


_ Tn 
j 
7 * — 


UL E for Tenant's in Poſſeſſion to thew Cauſe why Iſſue to 

be joined ſhould not be tried at Bar next Term. Objected on 
the Part of Lady Wentworth the Landlady, Sir Butler's Widow, 

That a Trial at Bar cannot be moved for by Plaintiff till after Ap- 
pearance, and the Time to appear will not expire till four Days af- 
ter this Term. Two Rules of the Court of King's Bench produced, 

one by Conſent, the other not by Conſent, except as to Mſi prius 

_ Coſts, where Trials at Bar had been ordered before Appearance. 8 
Rule abſolute for Trial at Bar on 8th May next. If Plaintiff's Mo- 
tion had not been received before Appearance, no Trial at Bar could 
be appointed till next Michaelmas Term. Lady I/entworth's Counſel 
prayed the Conditional Rule, and to defend for Part; which was 
granted, and fix Weeks Time to deſcribe the Part defended for. 1 

Prime & al for Leſſors of Plaintiff; Skinner & al for Lady Wen- "Al 
worth, 
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Kemp, qui tam, &c. againſt The Hundred of Straf- 
ford and Tickhill. Eaſter 18 Geo. 2. 


* t bine Aſſizes a Verdict was taken for Defendants, and 1 

a Point reſerved by Rule for the Opinion of the Court. The 1 

Rule of Niſi prius was made a Rule of Court, on the Motion of 

Plaintiff's Counſel ; which Rule the Court diſcharged as new and 

unprecedented, Whenever a Point is reſerved, the Verdict muſt 

always be for the Plaintiff, Bootle for Defendant z Prime for 
Plaintiff, 
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Ruflel againſt Ball, in Aſſumption. 
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Efendant paid twenty- five Pounds into Court on the Common 
Rule; Plaintiff refuſed to accept the Money, proceeded to 
Trial; and on a full hearing of the Merits, had a Verdict for 25 /. 
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the exact Sum paid into Court, (in Conſequence whereof Plaintiff, 
not having recovered more, was, by the Rule, liable to pay Cofts to 
Defendant :) To avoid which, Plaintiff moved to ſet aſide the Ver- 
dict, objecting, that the Cauſe was tried by eleven Jurors only. Tt 
appeared that one 7ohn Pearce, ſummoned on the Jury, did not ap- 
pear, but his Son of the ſame Name, not qualified, attended the /\(- 
ſizes, and when the Father was drawn, and called, anſwered for him, 
and was ſworn on the Jury. Plaintiff alſo objected to the Small- 
neſs of Damages found. Per Cur': Attaint will not lie againſt 
Jurors for finding too ſmall Damages. Where a Demand is cer- 

tain, as by Promiſſory Note, the Court will ſet aſide a Verdict for 
too ſmall Damages, but not where the Damages are uncertain, as in 
this Caſe, for curing a Wound. But the Verdict by eleven Jurors 
only is no Verdict; it is null and void. Rule abſolute to ſet aſide 
the Verdict, without Coſts. Vide Norman againſt Beaumont, Mich. 
18 Geo. 2. Beifield for Plaintiff; Draper for Deſendant. 


Stanynought againſt Coſins, one, &c. Hilary 
19 Geo. 2. 


CTION of T reſpaſs for meſne Profits, brought by the No- 
: minal Plaintiff, the Leſſee in Ejectment, againſt tne Tenant 
in Poſſeſſion, after Judgment by Default againſt the Caſual Ejectar, 


for Want of the Tenant's Appearance. No Poſſeſſion in Plaintiff 


proved at the Trial ; P:/tea ſtayed; and Point reſerved. The Queſ- 


tion is, What ought to have been proved? Per Cur”: The Title 
need not be proved. The Tenant is ſo far privy to the Suit, he has 
been ſerved with a Declaration, and is thereby concluded as to the 
Title, though he does not appear. The Judgment mult be ſuppoſed 
to be right; if not, Tenant might move to ſet it aſide. After Action 
brought for meſne Profits, Tenant not having entered into the Com- 
mon Rule, is not concluded, either as to his own Poſſeſſion, or as to 
Plaintiff's being in Poſſeſſion at the Time of the Demiſe, which poſ- 
ſibly might have been laid eighteen Years back, and a Tenant at 
Will might have been only three Days in Poſſeſſion. Damages ought 
to be given for no longer Time than Defendant is proved to be in 
actual Poſſeſſion, Plaintiff's Poſſeſſion ought alſo to be proved, and 


from that Time only Damages to be recovered. In Cafe of a Leaſe 


ſealed on the Land (the old Way) where the Poſſeſſion is vacant, 
| 8 Plaintiff 


Trials, &c. c 457 


Plaintiff cannot recover for meſne Profits. If Tenant enters into 
the Rule to con feſs Leaſe, Entry and Ouſter, the Title muſt be prov- 
ed before the Demiſe laid. Tenant privy and Party is to be bound 
by what himſelf confeſſes, thougn in the Rule only, and not at the 
Trial, Treſpais is a poſſeſſory Action, only to be brought by Per- 
ſon in Poſſeſſion, and from Time of Poſſeſſion; and though Eject- 
ments are Creatures of tae Court, the Action for meſne Profits is like 


Treſpals with 2 Qntinuands. 3 Plaintiff did not prove his Poſſeſ- 
P 


ſion, he ought to have been nonſuited. The Feſteæa ought to be de- 
livercd to Deſendant, Cc. prout. Rule of Aſſizes, 1 Syderfin 239. 
Where Tenant enters into the Common Rule, and the Action for 
meſne Profits is brought by the Leſſor in LjeAment, Piaintiff's Poſ- 

ſeſſion mult be jean if by the Leſſee, his Entry and Poſſeſſion is 
confeſſed, and need not be proved. No other Difference in Action 

rouzht by Leſſor or Leſſce, (1 Salk. 246. wrong.) Tenant con- 
cluded as to Entry, when confeſſed, except an Entry to avoid a 
Fine. Skinner for Plaintiff; JYilies for Defendant. | 


Love and Appleton againſt Jarret. Eaſter 19 Geo. 2. 


Efendant had Time to plead by a judge's Order, rejoining | 


gratis. Plaintiff delivered a Paper-Book, containing a bad 
Replication, and an Iſſue joinel! by Defendant. D-tendant's Agent's 


Clerk recciv-d and paid for the Paper-Book; but his Maſter per- 


ceiving the Replication to be bad, returned the Book to Plaintiff's 
Agent, and gave Notice of tae Miſtake, notwithſtanding which Plain- 
tiff went on to Trial, and had a Verdict, without Defence. Rule ab- 
ſolute to ſet aſide the Verdict, without Coſts, S$i/27ey for Plaintiff; 


Draper for Defendant. 


Goodtitle, on the Demiſe of Symons, Eſquire, againſt 
Clark, in Ejectment. Mich. 20 Geo. 2. 

2 TER the Merits of the Cauſe had been determined at the 
Aſizes by a Special Jury, after a Trial of twenty Hours, De- 
fendant moved to ſet ſide the Verdict, upon Afidavit that Plain- 
tit's Shewer at a View, purſuant to a Rule of Court previous to 
the Trial, had miſbetaved himſelt, by telling the Viewers, This Place 
is called Abrahall's Lat, and this Conygree-hill ; { which were not 
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the Places in Queſtion;) and ſaying, Theſe Cottages pay Mr. Symons 
5d. or 6d. a-Vear Rent. Defendant inſiſting, that nothing more 
than the Place in Queſtion, which was one ſingle Cottage, ſhould 
have been ſhewn to the Viewers. Upon hearing Counſel on both 
Sides, the Court diſcharged the Rule, being of Opinion, That on a 
View the Shewers may ſhew Marks, Boundaries, &c. to enlighten 
the Viewers; and may ſay to them, Theſe are the Places which on 
the Trial we ſhall adapt our Evidence to. The Jury could have no 
Light from looking at the Cottage only. The Queſtion to be tried 
was, Whether it ſtood within Mr. Symons's Manor, or not? Had an 
ancient Man been produced to the Viewers, and he had acquainted 
them that he had known the Place many Years, and given an Ac- 
count of the Boundary, &c. this would have been improper, becauſe 
it is giving Evidence before the Trial. Belfield for Defendant ; Bootle 
and Eyre for Plaintiff. 


Hicks again/! Young in Replevin. Mich. 20 Geo. 2. 


Laintiff did not appear at the Aſſizes, Defendant brought down 

the Record, and his Counſel inſiſting ſtrongly on a Verdict, 

Mr. Baron Reynolds before whom the Cauſe was tried, complied, and 

a Verdict was found for Defendant, though Plaintiff did not appear. 

Upon Application by Plantiff to ſet aſide the Verdict, the Court, af- 

ter hearing the Judge's Report, ordered the Paſtea to be amended, 

and a Nonſuit to be returned inſtead of a Verdict for Defendant ; and 

that Defendant ſhould pay Coſts of the Motion, Prime for Plain- 
tiff; * for * | 


Chandler * The Hundred of Sunning, on the 
Statute of Hue and Cry. Hilary 22 Geo. 2. 


N a Caſe made on a Point reſerved at the Trial, where a 
Verdict was found for Plaintiff, ſubject to the Opinion of 

the Court, Mr. Juſtice Abney and Mr. Juſtice Birch delivered their 
Opinions, That though Plaintiff cannot recover the Value of Bank- 
Notes of which he was robbed, to the Value of 960 J. for Want of a 
ſufficient Deſcription thereof in his Advertiſement in the London 
Gazette, yet he ought to recover for what is ſufficiently deſcribed, 
2 | „ 
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Cvix.) his Watch and Money, Value 10 J. the Words of the late 
Act being to be taken diſtributively. Lord Chief Juſtice and Mr. 
Juſtice Burnett were of Opinion, that nothing can be recovered. 
The Words of the late Act are, That Plaintiff ſhall not maintain 
his Action, unleſs he deſcribes she Robbers, &c. together with the 
Goods and Effects of which he was robbed ; twenty Days before the 
| Advertifement are given to the Perſon robbed to recollect a particu- 


tar Deſcription, The Party robbed ought to diſcover, as well as he 
can, all the Goods he loſt, to give Light to the Hundred to take the 


Robbers, The Perſon robbed gets nothing by the taking; the Pub- 
lic indeed are benefited. A Perſon robbed of a larze Sum of Mo- 
ney, probably cannot farther deſcribe it than that it was in Gold and 
Silver; but perhaps can deſcribe other particular Things then loſt ; 
which he ought to do. The Deſcription of Rank-Notes by Num- 


bers, Dates and Sums (which in this Caſe were omitted) are highly 


uſeful for Diſcovery. No two have the ſame Marks. If Plaintiff, 
at the Time of his Advertiſement, had not known the Numbers, &c. 
but recollected them afterwards, the Action would lie. But on the 
Trial he acknowledged that he knew them, and they were all parti- 
cularly entered in his Pocket-book at the Time of the Advertiſe- 
ment. The Court being divided, no 2 could be entered 


| on the Verdict. 


Moyſe, Widow, againſt Cockſedge. Hilary 22 Geo. 2 


HE Action was Treſpaſs Ji & Armis for breaking and en- 

tering Plaintiff's Houſe, and taking and carrying away her 
Goods. Defendant pleaded the General Iſſue, and at tne Trial thew- 
ed, that the Goods were taken as a Diſtreſs for Non-payment of a 
Poce's Rate (which Plaintiff obſtinately refuſed to pav,) and ſold, and 
after Payment of the Rate, and deducting 15. for the Expence of the 
| Diſtreſs and Sale, the Overplus was reſtored to Plaintiff, Defendant 
went through every Requiſite under the Statute 43 Eli. to ſhew the 
Regularity of the Diſtreſs and S.le, and the Jury were ready to give 
a Verdict in his Favour ; but at the preſſing Inſtance of Defendant's 
Counſel, a Verdict was given for Plaintiff, Damages 1s. and the 
following Point reſerved for the Opinion of the Court, (viz. } 
Whether, as no Proviſion is made by the Statute for retaining 


the n Expence of the Diſtreſs and Sale, Defendant could 
juttify 
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juſtify deduRing 1 s. for the ſame. Which Point having been 
argued, the Court, after Conſideration, delivered an unanimous 
Opinion, That as the Act gives a Right to diſtrain and ſell, all Inci- 
dents neceſſary to obtain that Right are included. If the Thing 
diſtrained cannot be fold without Expence, ſuch Expence is neceſ- 
ſary, and given by the Statute. The Jury were to judge cf the 
Reaſonableneſs or Extravagance of the Expence ; the Court muſt 
now take tne Expence to be neceſſary and reaſonable. If Defendant 
could not have juſtified the Expence to be neceſſary, yet an Action 
of Treſpaſs Ji & Armis would not lie for the 15. retained, but an 
Action on the Cafe for Money had and received for Plaintiff 's Uſe. 
The Paſtea ordered to be delivered to Defendant. The Rule of 
Niſi prius was drawn up in the old Way, viz. That if the Court 
ſhould be of Opinion for Defendant, the Verdict for Plaintiff be ſet 
aſide, and Plaintiff pay Coſts of a Nonſuit ; which is a bad Form: 
It ſhould be, That Judgment of Nonſuit be entered; otherwiſe De- 
fendant could have no Remedy in Caſe of Plaintiff's Death. Prime 
for Plaintiff; Draper for Defendant, 


Woeden, on the Demiſ e of Long, again 1 
Widow and others, in Ejectment. Eaſter 
Seo. 2. 


HE Venire ſacias was awarded by Miſtake, returnable on the 

Morrow of Aſcenſion, inſtead of Eight Days of the Purifica- 
. Defendants, though their Witneſſes attended the Aſſizes, made 
no Defence at the Trial, but confeſſed Leaſe, Entry and Ouſter, and 
ſuffered Plaintiff to take a Verdict, relying on the Miſtake in 
awarding the Venire, returnable at a Day ſubſequent to the Aſſizes, 
till after which Return, and Default by Jurors, there could be no 
Niſi prius. The Jury Proceſs was made returnable at the proper 
Days. The Court held the Variance material, on the Authority of 
two Caſes cited by Plaintiff's Counſel, Ba/tard & al againſt Bart- 
tett, Trinity 3 Geo. 2. Dale againſt Holmes, Mich. 4 Geo. 2. in B. 
R. Verdict ſet aſide on Payment of Coſts. Prime for Defendants; 
Draper and Ii ynné for Plaintiff. | 


Hawys, 
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Hawys, One, &c. 4 ggainſt Rix. Mich. 24 Geo. 2. 


OIN T reſerved at the Trial Fe argued in the Court. was, 
Whether the Placita in the Record, referring to a Time more 
than a Month after Plaintiff's Bill of Cofts delivered, be ſufficient to 
ſupport his Action for Fees, &c. charged in his Bill? Or that, in 
Order to ſhew the Commencement of the Suit, Plaintiff ought not 
to have produced his Attachment of Privilege (the Original Writ) 
or an examining Copy, the Statute 2 G. 2. requiring ſuch Bill to be 


delivered a Month before Action brought? The Bill was proved to 


be delivered 25th September 1749 3 the Placita was of Hilary Term 
then next, the Term of which Iſſue was joined. The Court were 
of Opinion, that Plaintiff ought to make out his Caſe by the beſt 
Evidence the Nature of the Thing will admit. The Placita is not 
concluſive; the Writ may correſpond with it, and yet bear Teſte 
the firſt Day of Michacimas Term 1749, which is before the Month 
expired; nor is the P/acita the beſt Evidence, becauſe Plaintiff 
might have had the Writ, judgment for Defendant Niiſſi cauſa ante 
Clauſum Termini. No Cauſe thewn. Wiles for Fan Bootle 
for Defendant. 


Dobſon agu Stevens. Tlilary 24 Geo. 2.5 


72 LES, for Defendant, moved for a Special Jury, as of Courſe ; 
but before the Rule drawn up, the Secondary doubting, prayed 

the Direction of the Court; and it appearing that Common Jury 
Proceſs had been awarded, iſſued and returned, and that the Cauſe 
. ſtands as a Remanet in Lord Chief Juſtice's Paper, the Court refuſed 
to grant a Special Jury. Though in Country Cauſes, between 
Aﬀizes and Aſſizes, the Practice is e Hyõnne for Plaintiff. 


Bartlett againſt Spooner. Eaſter 24 Geo. 2. 


HIS was an Action of Treſpaſs, to which Defendant, by 
Leave of the Court, had pleaded three Pleas, viz. Not 
guilty, and two ſeveral Juſtifications. On the Trial, Defendant 


proved his fecond Plea to the Satisfaction of the Court, and obtained 
a Verdict 
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2 Verdict on the firſt and ſecond Iſſues ; but as to the third Iſſue, no 
Proof was gone into, nor any Verdict found relating to it. Belfield, 
for Plaintiff, objected, That the Verdict was incomplete, imperfect 
and uncertain, nothing being found as to a material Fact put in Iſſue ; 
and therefore, as to the third Iſſue, a Venire facias de novo ought to 
de awarded. On ſhewing Cauſe, Prime, for Defendant, obſerved, 
that by the firſt Plea, (Not guilty) the Whole is put in Iſſue ; that by 
the ſecond Plea, the whole Treſpaſs is covered; and therefore the 
Verdict is compleat. It is found thereby, That Plaintiff has no 
Cauſe of Action, and the Judge who tried the Cauſe, did not think it 
needful to go farther. As Plaintiff has no Cauſe of Action, he can 
have no Damages. Contingent Damages in Caſe of Iſſue and De- 
murrer, and Iſſue tried before Argument, are not neceſſary to be 
found at the Trial on Plaintiff's Verdict, but may be afterwards ſup- 
plied, if Judgment for Plaintiff on the Demurrer. Per Cur : Here 
is enough found for that Court to give Judgment upon. No Venire 

acias de novo ought to iſſue, It was not the Buſineſs of Defendant, 
but of Plaintiff, to have the third Iſſue determined, if he imagined 
that thereby he might be intitled to Coſts, or any other Advan- 
tage. The Rule diſcharged. 

N. B. Plaintiff gave no Evidence on the Not guilty. 


Britton, who as well, &c. againſt Peirce. Mich. 
8 25 Ged. 2; 


HIS was an Action brought on the Statute 13 Eliz. for ſet- 
ting up a fraudulent Judgment, wherein Plaintiff on Trial 


obtained a Verdict for the Penalty of 45 J. beſides which, Corporal 


Puniſhment, and Impriſonment for fix Months, are inflicted by the 
Statute. Agar, for Plaintiff, moved, for Leave to compound, pur- 
ſuant to Statute 18 Eliz. ch. 5. But per Gur* : That Statute extends 
only to Actions brought by common Informers ; this Action is 
brought by the Party injured. The Defendant is convicted by the 
Verdict, and after Conviction Leave is never given in any Caſe to 
compound. No Rule. The Judgment to be entered under the 
Court's Direction. Vide Coote's Entries, fo. 149. | 


Jones, 
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Jones, on the Demiſe of Rayner, again} Sandys and 
others, in Ejectment. Hilary 26 Geo. 2. 


OIN T reſerved at the Trial, Whether a Bond, in the Condition 
whereof a Mortgage-Demiſe was contained, ſtamped with a 
treble Sixpenny Stamp, read in Evidence for Plaintiff, ought to have 
been admitted, or not, for Want of its being ſtamped with two 
treble Sixpenny Stamps? It being inſiſted on, by Plaintiff's Coun- 
ſel, that per Stat, 12 Ann. cap. q. ſet 21 & 24. every Indenture, 
Leaſe or Bond, are ſeparately charged, and conſequently this Inftru- 
ment, being both Bond and Leaſe or Demiſe, ought to have paid 
twice the treble Sixpenny Duty. 
The Court thought the AR of Parliament darkly penned. The 
Revenue Acts are generally framed by the Officers concerned in 
the ſeveral Branches, without being laid before the Attorney or So- 


licitor General. The Act is ambiguous. It is ſafeſt to follow a 


long Series of Conftruction. This is one Bond, of which there is 
one Execution. A Feoffinent, with a Warrant for Livery of Seiſin, 
Bargain and Sale, operating as a Covenant to ſtand ſeiſed, or (being 
inrolled) as Leaſe and Releaſe, Demiſe and Redemiſe, Mortgage 
with a Covenant to pay the Money, conſtantly thought to be ſingly 
charged only, and the Practice has been conſonant. A different 
Conſtruction of the Act would make great Confuſion in Purchaſe- 
Deeds and Settlements, often relating to Freehold, Leaſehold and 
Copyhold Eſtates in one and the ſame Deed. Every Copyhold Sur- 
render, and every Admittance, ſcem to be charged ſeparately, and yet 
one Stamp of 2 5. 3 d. has been held ſufficient for both Surrender and 
Admittance; and ſo is the Practice. The Subject's Property, as well 
as the King's Revenue, is to be protected. If the Deed in Queſ- 
tion be not Evidence, it is the ſame Thing as void: For though 
the Commiſſioners of the Stamp-Duty may (tempted by a large 
Sum of Money) order a Stamp to be added, yet they are not obliged 
ſo to do. The proper Time for the Objection was when the Bond 
was offered in Evidence. 2 Lord Raymond 1445. Rule, That the 


Paſtea be delivered to Plaintiff, to ſign Judgment, Prime for Plain- 


tiff; Poole for Defendants, 


Smith 


Smith against Gregg, in Yorkſhire. Eaſter 26 Geo. 2. 


HE Record was offered to be entered at laſt Aſſizes, a little out 

of Time, and Defendant's Attorney, then preſent, had refuſed 

to conſent that.it ſhould be received. On Application by Defendant 
for Judgment as in Caſe of Nonſuit, the Court refuſed to give Coſts 
of the Application, but ordered Plaintiff to pay Coſts for not pro- 
ceeding to Trial, and peremptorily to proceed to Trial at next 
Aſſiaes. Poole for Detendant ; Willes for Plaintiff, 


- | 
Fitch, qui tam, againſt Nunn, 


O TION, per Draper for Defendant, for a new Trial, af- 
ter Verdict for Plaintiff, in an Action upon a Penal Statute, 
(wherein no Defence was made at the Trial) founded on a Vari- 
ance between the Iſſue delivered and the Record of Ni prius, the 
Words following, (viz. And thereupon the faid Plaint:ff, by George 
Boldero his Attorney faith), being omitted in the Iſſue delivered, 
though put into the Record. This was admitted not to be a ma- 
terial Variance affecting the Merits, and in Civil Actions helped by 
the Statute of Jeofails, but not in an Action on Penal Statute, In 
Actions brought by Original Writ, the Method is to recite the 
Writ, and then to Count ; here is nothing but recital, without any 
Count. By Statute 18 Eliz. a particular Method is preſcribed to 
the Proſecutor ; he muſt declare in Perſon, or by Attorney. Plaintiff 
in this Caſe may, poſſibly, be under twenty-one Years of Age, and, 
if ſo, cannot ſupport this Action, wherein he cannot declare by his 
Prochein Any. , 
The Court, after hearing Prime pro Quer“, did not incline to think 
the Variance material, or to favour the Diſtinction made per Draper. 
But as Plaintiff's Agent had made a Blunder, and the Merits had 
not been tried, ordered a new Trial, and Coſts to attend the Event. 


Holland 
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Tlolland againſt Heron. Trinity 26 & 27 Geo. 2. 


THE Sheriffs and Coroners of London being intereſted in the 
Queſtion to be tried, Qar for Plaintiff moved, that Defen- 

dant might ſhew Cauſe why a Special Jury ſhould not be ſtruck and 
returned by Elizors to be appointed by the Court. Per Cur? : The 


e Jury may be moved for of Courſe, after Elizors appointed. 


The firſt Rule was to ſhew Cauſe why it ſnould not be referred to 
Prothonotary C1442, to conſider of two fit Perſons to be Elizors, and 
to report; which Rule being made abſolute, without Oppoſiiion 


and the Prothonotary having named hn IFatelin and Eliſha Bice, 


the next Rule was to thew Cauſe why they ſhould not be appointed 
Flizors by the Court; which Rule was allo made abſolute, without 
Oppoſition, | 


Whitehill agazn/? Carr. Mich. 27 Ged. i; 


L HIS was an Action for Words, to which Defendant, by Leave 


| of the Court, had plcaded four ſeveral Matters, the fourth 
Plea an Accord and Satisfaction; Plaintiff's Agent delivered an 
Iſſue, made up a Record, and proceeded to Trial, after Iſſues joined 


on the three former Pleas, but without replying, or taking any No- 


tice of the fourth Plea, Defence was made, and Plaintiff obtained 
a Verdict. Defendant moved for a new Trial, It appeared that 
ſome Evidence had been given on Defendant's Part to make out his 
- Cafe upon the fourth Plea, which fell ſhort of the Fact pleaded, 
though that Evidence was declared by: Mr. Serjeant Eyre, before 
whom the Cauſe was tried, to be improper. Rule, that Plaintiff do 
either demur, or reply iſſuably to the fourth Plea. If he demurs, that 
Proceedings be ſtayed till after Argument; if he replies iſſuably, that 
a new Trial be had at next Aſſizes; and Coſts of former Trial and 
Motions attend the Event. /JJynnue and Wilſon for Defendant; 
Prime and Draper for Plaintiff, 8 


H h — Fitch, 
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Fitch, who as well, &c. againſt Nunn, 


HIS was an Action brought on one of the Penal Statutes 

made to preſerve the Game, wherein Defendant obtained a 
Verdict; Plaintiff moved for a new Trial, and the Judge before 
whom the Cauſe was tried reported the Verdict to be contrary to 
Evidence. Notwithſtanding which, the Rule to ſhew Cauſe why a 
new Trial ſhould not be had, on Payment of Coſts, was diſcharged ; 
becauſe no Inſtance could be ſhewn where in an Action on a Penal 
Statute, in which a Verdict was found for Defendant, a new Trial 
had ever been granted. FF les and Aar for Plaintiff ; Myune for 
Defendant. | 


Coriſh againſt Kennedy. 


HE Court upon this Motion (which was to put off a Trial) 

ſuffered Affidavits to be read, taken before a Vice-Counſcl 
abroad. Such Affidavits are conſtantly received and read at the 
Counſel-Board, It is not reaſonable to expect that ſuch Sort of 
Affidavits ſhould be taken before Perſons appointed Commitlioners, 
Poole tor Defendant ; Wynne for Plaintiff, | 


Laffiter againſ! Haw Bull ah 5 Same. 
Trin. 27 & 28 Geo. 2. 


F TER Verdicts at by Plaintiffs, che Records of N;/ 

prius and Writs of Hab. Corpora Furat', were accidentally loſt 
by Mr. Jacomò late Aſſociate of the Home Circuit; Rule for De- 
fendant and Facomb to ſhew Cauſe, why new Records and VV rits 
ſhould not be made out agreeable to the old, and Verdicts returned 
according to the finding of the Jury, made abſolute on Affidavit of 
Service, no Cauſe being ſhewn to the contrary, Vyune for Plaine 


tiff, 


Armſtrong 
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Armſtrong on the Demiſe of Neve and another again/? 
Woolley and others, in Ejectment. Hilary 28 
Geo. 2. | | | | 


HE Point or Queſtion reſerved at the Trial, for the Opinion 
of the Court was, Lo whoſe Uſe a Fine with Proclamations 
| levied without any Declaration of Uſes ſhould operate? Held per 

Cur”, That where no Uſe is declared, there is no Conlideration ; the 
Fine muſt reſult to the ancient Uſe ; it ſufficiently appears in this 
Caſe, that the ancient Uſe was in the Cognizor. Ihe Peſtea or- 
dered to be delivered to the Plaintiff. Godbolt 180. Vaughan 43. 
2 Cooke 58. Beckwith's Caſe. Shephard's Touchſtone of comman A 
furances, page 501. nne for Plaintiffs; Poole for Defendants. 


Pendock on the Demiſe of Mackinder againſt Mac- 
kinder and others, in Eje&tment. 


ERDICT for Plaintiff as to a fourth Part of the Premiſſes, 
( ſubject to the Opinion of the Court.) Point reſerved at 
the Trial and twice argued was, Whether a Perſon convicted of 
Petit Larceny, and who had undergone the Puniſhment of Whip= 


ping, was, or was not a competent Witneis to a Will, whereby the 


Premiſſes in Queſtion were deviſed? The Court held the Perſon 
convicted not to be a competent Witneſs; Petit Larceny is Felony, 
*tis a Crime equal to grand Larceny, if not worſe, becauſe the 
Temptation is lefs to ſteal little than much, it ſprings from an 
evil Mind. The Pz/t:4 ordered to be delivered to Plaintiff. 


Anonimous, 
UL for a View on the Face of the Declaration (which was 


| for obſtructing a Water Courſe) denied; 'tis never granted 
without an Affidavit in any Caſe, except an Action of Waſte. 
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Brookes on Demiſ: of Mence againſt Baldwyn, in 
Fjectinent. ' Trin. 28 Geo. 2. 


, PON Motion for a new Trial, Mr. Baron Adams, beforc 

whom the Cauſe was tried, reported to the Court, That the 
Verdict (which was a general Verdict for Plaintiff) was good in 
Part and bad in Part, agreeable to Evidence as to Lands in Poſſeſ- 
fion of one of Defendant's Tenants, contrary to Evidence as to 
Lands in Poſſeſſion of another Tenant, 12 Md. 271. Salk. 648. 
3 Salk. 362. were quoted to ſh:w that where a Verdict is good in 
Part it muſt ſtand. Rule that Plaintiff ſhall take Poſſeſſion of that 
Part of the Premiſſes only, as to which the Judge reported in Favour 
of the Verdict. Martin for Defendant; Poole for Plaintiff, 


Welch again} Richards Clerk. Hil. 29 Geo. 2. 


FF\HIS was an Action of Treſpaſs on the Caſe brought by Plain- 

| tiff againſt Defendant for a malicious Proſecution, and Im- 
priſonment of Plaintiff; and Plaintiff thinking it neceſſary not only to 
have the Inſpection, aud a Copy of Defendant's Information, which 
was taken in Writing by Buckland Nutcombe Blervett, Eſquire, a 
Juſtice of the Peace for Smer/et/hire, touching Plaintiff's marking a 
Sheep, with a felonious Intent to ſteal the ſame, being the Property 
of Defendant, but alſo to have the Original, and alſo the Warrant 
granted by ſaid Juſtice on ſuch Information, and in Conſequence 
whereof Plaintiff was apprehended and impriſoned, produced at the 
Aſſizes on the Trial of this Cauſe, applied to the Court on an A- 
davit of the Fact as to Demand and Refuſal ; and obtained a Rule 
for the Juſtice to ſhew Cauſe, why Plaintift his Council or Attorney 
ſhould not have Leave to inſpect ſaid Information, and to take a 
Copy thereof at Plaintiff's Expence; and why the Juſtice ſhould 
not produce fuch Information, in order that the ſame might be given 
in Evidence on the Trial of this Cauſe, at next Afſizcs for faid 
County; and alſo for Richard Darch the Conſtable, who executed 
the Warrant,.to ſhew Cauſe, why he ſhould not produce the War- 
rant, which was granted by ſaid Juſtice for apprehending Plain— 
tif, in order tht ſuch Warrant might be given in Evidence 
| 5 on 
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on aid Trial. Nate; The Plaintiff having had a Copy of the War- 
rant delivered him by the Conſtable, a Copy thereof was not now 
moved for, 

On ſhewing C: auſe it was ;nfilied that it was going too far, to or- 
der the Juſtice and the Conſtable to produce the Information and 


Warrant (becauſe that implied a perſonal Attendance;) and that 
Copies were ſufficient. On the other Side it was inſiſted, that in a 


Caſe of this Nature, Originals mutt neceflarily be produced on the 


Trial, and for that Purpoſe the Caſe of The King againit Smith in 
Sir John Strange's Reports, Vol. 1. p. 126. was cied: 
The Court ordered, That Plaintiff his Counſel or Attorney have 
Leave to inſpect the Information, and to take a Copy thereof at 
Plaintiff's Expence; and that the Juſtice ſhould produce or cauſe to 
be produced the ſaid original Information, in order that the ſame 
might be given in Evidence on the Trial of this Cauſe at next Aſ- 
ſizes for ſaid County; and that the Conſtable ſhould produce or 
.cauſe to be produced the original Warrant, in order that the ſame 
might be given in Evidence on faid Trial. Poole for Plaintiff; Davy 


for Binwett, Eſquire. 


Denn on the Demiſe of Lawſon, Eſquire, againſt F arr 
and another in Ejectment. Mich. 30 Geo. 2. 


FTER Iflue joined, and before the Day of M. pri. one of 
Defendants died, Plaintiff ſued out a VJ. ſa. between him and 
ſurviving Defendant, and made the 7rrats at the Foot of the Re- 
cord of Ni. pri. agrecable thereto; © Verdict for Plaintiff objected 
at the Trial, That the Death of the deceaſe) Defendant ought to 
kave been ſuggeſted on the Record of M. pri. and thereupon an 
Award entered of a Ve. fa, between laintiff and the ſurviving Defen- 
dant; Point reſerved was now argued, and thereupon Plaintif pro- 


pry the Roll in Court; whereon the Suggeſtion and Award of the | 


Ve. fa. as above were entered, which the Court held to be ſufficient ; 
no Continuances are neceſſary to be inſerted in the Record of Ni. 
pri. Rule that Plaintiff have Leave to enter Judgment on Paſlea, 
and that Defendant have Time to bring a Writ of Error 'till the Hay 
after next Seal in Chancery, Prime and {Tewitt for Plaintiff; Ma DL 


for Defendant. 
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Fitzpatrick againſt Pickering. Eaſter 30 Geo. 2. 


FTE R Trial at Sittings in Middleſex, and a Verdict for Plain- 
tiff for 1/. 85. 9d. Defendant (the Damages being under 
40 f.) upon an Affidavit that he was reſidęnt in Midllleſeæ, and liable 
to be ſummoned to the County Court, there moved for Leave to en- 
ter a Suggeſtion of that Fact upon Record to prevent Plaintiff from 
having an Allowance of Coſts, and to entitle Defendant to double 
Colts, purſuant to the Statute 23 Ges. 2. no Certificate having been 
granted by Lord Chief Juſtice at the Trial, to prevent Defendant's 
taking Advantage of that Statute, in Oppoſition to this Motion; no 
Affidavit denying the Fact contained; in Defendant's Affidavit was 
produced by Plaintiff, but twas ſworn that Defendant before Trial 
offered 2 J. 25. and Coſts ; and *twas obſerved that Plaintiff had given 
Evidence only on ſome, not on all the Counts in his Declaration, 
that he had proved a larger Debt than 40s. which had been reduced 
by a Set- off on Defendant's Part to the Sum recove red, and that if 
Plaintiff had been nonſuited, he would have been liable to Payment 
of ſingle Colts only. The Court held that they were bound by the 
| 3 of the Jury. Rule abſolute for Leave for Defendant to enter 
the Suggeſtion, Plaintiff may traverſe it if he thinks fit. 1 Stranze 
49, At.dayit of the Fact the proper Foundation for Leave to enter 
Suggeſtion. T Strange 974. 1120. Suggeſtion the proper Method. 
Prime and Martyn for Defendant; Davy for Plaintiff. 

Afterwards the Suggeſtion having been entered; Defendant mov- 
ed for Judgment thereupon. Rule that unleſs Plaintiff pleads to the 
Suggeſtion by the firſt Day of next Term it is to be taken for true, 
and Prothonotary | is to REA double Colts to Defendant according 
to the Statute, 


Harvey again/t Adderly. Mich. 31 Geo. 2. 


ULF made abſolute giving Leave to Defendant to enter on 
the Roll a Suggeſtion, that he at the Time of Commence- 
ment of the Suit did live and reſide in id/;/ex, was liable to be 
ſummoned to the County Court, and that PlaintifPs Cauſe of 
Action did not exceed the Value of 40s. under Statute 23 Geo. 
2. Plaintiff's Counſel inſiſted that faid Statute extends only to 
X Cauſes 
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Cauſes of Action accruing within the Juriſdiction of the County 
Court. This was not decined to be a good Objection againſt 
Leave to enter the Suggeſtion. Plaintiff may traverſe the Sug- 
geſtion if he thinks fit. Davy for Defendant ; Stanyford for Plain- 


| \ 


Balchin agam/} Clarke. 


Y ULE to arreſt final Judgment after Verdict for Plainti® diſ- 

A. charged. The Action was brought for a Forfeiture incur- 
red by an Offence againſt the Turnpike Acts, 26th and 28th King 
George 2d. The Objection was, That the Action was brought in 
the Informer's Name only, not Qui tam. though half the Sum for- 
feited is given to the Truſtecs of the Turnpike, which Objection 
was over-ruled, the Action being proper in the Informer's Name 
only. Vide Acts above, Hewitt for Defendant ; Poole for Plain- 
tiff. | | 


Harvey again Adderley. Mich. 21 Geo. 2, 


Efendant ſhew Cauſe why Rule to enter Suggeſtion ſhould 
not be diſcharged, and Suggeſtion taken off tie Roll upon 
Affidavit, that Plaintiff's Cauſe of Action aroſe in Een. Pace and 
Stanyford for Plaintiff; Hewitt and Davy for Defendant, inſiſted 
that as Venue is laid in Middleſex by Plaintiff himſelf, he ſhall not 
afterwards be permitted to ſay that his Cauſe of Action arcſe in 


Eſex. The Certificate in Statute 23d George 2d by the Judge in 


that Title of Freehold or Bankruptcy came in Queſtion. This 
Matter not proper to be determined on Motion. Rule diſcharged. 


Plaintiff hiave Time till next Term to demur to or traverſe the Sug- 


geſtion. 


Hun 4 Croſer 
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Croſer 3 Thomlinſon in Replevin. IIil. 
os Geo. 2. 


Race-horſe liftrained for Rent at a Stable on Barnett Com- 

mon, half a Mile diſtant from the Inn, (the Red Lion at Bar- 
nett, Middlſex) the Stable no Part of the Inn, Horſe diſtrainable. 
Judgment (on Caſe made at Trial) for the Avowant. Plaintiff 
has no Remedy but againſt the e Hewitt for Defenda:, t; 


Poole for Plaintiff, 


Parker qpain Aſline. Mich. 32 Geo. 2. 


Dickins in the Common Pleas, York Summer Aſſizes 1758, 


before Lord Mansfield. 


HIS was an Action of Treſpaſs for the meſne Profits of . 

Houſe in Sheffield, and was brought in the Name of the No- 
minal Plaintiff in Ejectment after Judgment by Default azainſt the 
caſual Ejector. 

The Coſts of the Ejectment were alſo inſerted in the Declaration 
as conſequential Damages of the Treſpaſs complained of. 

On the Trial of this Cauſe the Plaintiff gave in Evidence the Judg- 
ment in the Ejectment, the Writ of Poſſeſſion, with the Return ot 
Execution upon it, the Defendant's Occupation of the Premiſſes, tlie 
Value of them during that Time, which was proved to be 29/7. and the 
* Ooftts of the Ejeftment amounting to 12 J. more. 

On the Part of the Defendant it was objected, that as the "8 - 
ment in the Ejectment was by Default againſt the cafual Ejector, 
this Action could not be legally maintained in the Name of the No- 
minal Plaintiff, but ought to have been brought by the Plaintiſf's 
Leſſor. In ſupport of this Objection it was argued, that though the 
Law allows fictious Proceedings in Ejectment for the trying of 
Titles; yet in Actions for meſne Profits no ſuch Fiction prevails, 
but the Suit, che Injury, and the Defendant, are real, and the Action 
in no reſpect differs from any other Action of Treſpaſs ; that this 
being a poſſeſſory Action, could in no Caſe be maintained, unleſs the 
Plaintiff's Poſſeſſion was either proved or admitted; and that in the 
preicat Caſe, as the Plaintiff could not 5 y prove an actual En- 

| try: 
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try, there was no Evidence of his Poſſeſſion that could affect or be 
received againſt the preſent Defendant; It was admitted that an 
Action of this Kind might be brought in the Name of the Nominal 
Plaintiff in Ejectment, where the Tenant had appeared and confeſſed 
Leaſe, Entry, and Ouſter, becauſe being thereby a Party to the Re- 
cord in Ejectment, and having confeſled the Entry of the Plaintiff, 
he is eſtopped by that Confeſſion, and by the Judgment againſt him, 


from controverting afterwards the Plaintiff's Poſſeſſion; but where 


the Judgment in Ejectment was by Default againſt the Caſual Ejec- 
tor, there was no ſuch Confeffion of the Tenant, no Matter of Re- 
cord to eſtop him, but he was equally at Liberty to deny the Plain- 
tiff's Poſſeſſion, and to put him upon proving it as in any other Ac- 
tion of Treſpaſs, and that having never been a Party to the Judgment 
in Ejectment, neither that Judgment, nor the Writ of Poſſeſſion upon 
it (as they were merely between the Nominal Plaintiff and a third 
Perſon, the Caſual Ejector) was any Concluſion or Evidence againſt 
the preſent; Defendant. | 

It was therefore inſiſted, that the Action in Queſtion ought to 
have been brought by the Leffor of the Plaintiff in his own Name, 
who might have proved an actual Entry under the Writ of Poſſeſſion, 
and that, by that Entry the Poſſeſſion he obtained would relate back 
to the Commencement of his I 1.1z, but being brought in the Name 
of the Nominal Plaintiff, and the Defendant being a Stranger to the 
Judgment in Ejectment, the Plaintiff had failed of ſupporting his 
Action. Vide ant-a the Caſe of Stannynought and Qſins, which was 
cited Michaelmas Term 32 Ges. 2. Lord Mansfield Chief Juſtice in 
Banco Regis, Having ſtated the Caſe, and that he had reſerved it 


for his own, Opinion at his Chambers; undertaking to procure the 


Opinion of all the Judges, without Expence or Delay to the Parties; 
delivered the fame as follows, (viz.) At the Trial it was objected, 
that this being upon a Judgment by Default in Ejectment, it mate- 
rially differed from the Caſe of a Verdict where the Tenant had ap- 
peared ; that though in Strange goo, it is fad, in ſuch Action for the 
meſne Profits, the Defendant ma Ly cuntrovert the Title, yet both 
Parts of that Caſe have fince been corttradicted. 
A Caſe in Barnes's Notes was cited on the Trial as a Caſe in 
Point, and ſome Circuit Traditions in S::pport of it, where'it is held, 
that though the Title need not, yet chat the YVolleſion mutt be proved. 
T hough T was clearly of Opinion upon Principles azaiilt the Ob- 
jection at the Trial without hearing the Council, yet in reſpect to 
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the Authorities cited, and for the ſake of ſettling the Practice in this 
Proceeding, which ſeems now to be the only Remedy for recovering 


the Poſſeſſion. I choſe to put it into this Method. 


I laid the Queſtion before all the Judges the firſt Day of the Term, 


who have ſince looked into the Books, and produced many Manu- 


(cript Caſes of Opinions both Ways, which are now of no Conſe - 
quence, as all the Judges are unanimous in Opinion, that the Nomi- 
nal Plaintiff and Caſual EjeCtor are fictious Characters, introduced 
merely for Form, for the more effectual and expeditious Way of try- 
ing the Title, to avoid Delays and Intricacies of ſpecial Pleading, 
they are the mere Creatures of the Leſſor, and the Leiſor and the 
"Tenant are the real ſubſtantial Parties to the Record; as to the Te- 
nant he muſt be ſerved with Notice of the Ejectment, and if he is 
not, he may ſet aſide the Proceedings, ſo that he cannot loſe the Poſ- 
ſeſſion without having Notice to uſe Means to defend himſelf. 

That there is no material Difference whether the Judgment be by 
Default, or after a Verdict; in the latter Caſe the Title is tried and 
found againſt him, in the firſt he confeſſes it by ſaying nothing, and 


as long as ſuch Judgments ſtand unimpeached they bind the Tenant, 


An Action for meſne Profits is conſequential to a Recovery in 
Ejectment, and may be brought either in the Name of the Leflor, or 


Plaintiff in Ejectment, and in both Caſes it is the Action of the Leſ- 


for, whoſe Name ſo ever be uſed, and the Title is admitted fo long as 
the Judgment ſtands, yet this Judgment like all others is only con- 
cluſive as to the Subject Matter of it, it proves nothing beyond the 


Time laid in the Demiſe, it proves nothing as to who occupied the 
Premi Jes, and during what Time they were occupied, or the V. alue of 


the Profits, all theſe muſt be proved, (as they were in the preſent 
Caſe) but ſo long as the Judgment ſtands, it proves the Poſſeſſion of 
the Nominal Plaintiff during the Term laid in the Ejectment; there- 
fore upon Principles, and that this Point may be ſettled, we are all 
unanimous in Opinion, that the Plaintiff proved what was ſufficient. 


Uariance. 


475 


Variante. 


Eggleton againſt Seneff, Bail for Curphey. Hilary 
6 Geo. 2. 


RIGINAL Action brought in inferior Court againſt Defen- 
dant by the Name of Curphey removed by Habeas Corpus into 
the Common Pleas, and Bail put in by that Name. Plaintiff declares 
againſt Defendant by the Name of Scurphee, and recovers, and after 
Judgment brings an Action of Debt on the Recognizance, and ſets 
out a Recovery againſt Curphey; to which Defendant pleads Nul 
tiel Record. Plaintiff replies a Record of a Recovery againſt him 
by the Name of S$curffie, Judgment for Defendant upon Nul tie! 


Record, 


Thompſon * Simmons. Eaſter 6 Geo. 2. 


\ AR NL moved to ſet aſide ths Verdict, his Rind of N 
prius differing from the Iflue- Book delivered, the Defendant's 
Name being l in the Paper-Book, in joining Iſſue, inſtead of 


Plaintiff's; Hut in the Record Plaintiff's Name was inſerted, and the 


. Iflue properly joined; but two Iſſues being joined, and a general Ver- 
dict found for Plaintiff, Court refuſed to make any Rule. 


Rye againſt Croſſman. Trinity 7 & 8 Geo. 2. 


ULE was made to ſhew Cauſe why the Verdict ſhould not be 
ſet aſide ; the & /imzliter being left out in the Iſſue delivered, 
but inſerted in the Record of N privs, it was infiſted tor Plaintiff, 
that it was amendable ; but the Court were of Opinion, that no Sta- 
| tute of Feofais extends to it, that it is a material V ariance, and there- 
fore 
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fore the Rule was made abſolute, Defendant having relied upon the 

Variance, and made no Defence upon Trial; but by Conſent the 
Cauſe to be tried the Sitting after Term. Chapple and Eyre for 
Plaintiff ; Baynes for Defendant, | | 


Wreathock, Attorney, againſt 1 Eaſter 
8 Geo. 2 


Tr HIS was an Adion brought by the Indorſee upon a promiſ- 
ſory Note, and in the Iſſue delivered, the Name of the Indorſor 
was omitted thus (he the ſaid indorſed) and not (he the ſaid A. in- 
dorſed.) In the Record of Niſi prius the Indorſor's Name was in- 
ſerted. Defendant made no Defence upon Trial, but inſiſted that 
this was a material Variance, and moved to ſet aſide the Verdict, 
which was ordered on hearing Council on both Sides. Mrigbt and 


 Hawhins for Defendant; Eyre for Plaintiff. 


Shorter againſt Helbutt. Hilary 9 Geo. 2. 


RLIN moved to ſet aſide the Verdict for a Variance between 
the Declaration and Iflue delivered, inſiſting upon the Variance 
as material, and that no Defence was made upon Trial. In the De- 
claration Plaintiff was called Fohn John Shorter, and in the Iſſue de- 
livered to Defendant (a Priſoner in the Fleet ) Plaintiff v was called 


John Shorter, Motion was denied. 


Johns 


Ctariance. ET 47 


Johns againſt Smith. Mich. 10 Geo. 2. 


2s PON a Motion to ſet aſide the Verdict for a Variance be- 


tween the Iſlue-Book delivered and the Record of Ni prius, 


which Variance was, that in the firit Count in the Iſſue- Book it was 

alledged that Plaintiff was indebted to Plaintiff, and in the Record of 
Niſi prius the Miſtake was rectified without proper Leave; and it 
was alledged, that Defendant was indebted to Plaintiff, The Ac- 
tion was Caſe upon ſeveral Promiſes, and the Parties Names were 
rightly placed in the Remainder of the firſt Count, and in all the 
other Counts; and the Court held the Variance not to be material 
to the Point in Iſſue, and therefore refuſed to ſet aſide the Verdict. 
Daniel againſt Mears in this Court. Mich. 5 Geo. 2. Belfield for 
Defendant; Chapple for Plaintiff. | 
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Uenue and Uenire Facias, 
Cole againſt Gouing. Mich. 6 Geo. 2. 


A FFIDAVIT to change a Venue was penned, that the Promiſes 
in the Declaration (if any ſuch were made) were made in 8 
ſex, and not in London, &c. held inſufficient, and not agreeable to the 
common Form, which is, that Plaintiff's Cauſe of Action (if any 
ſuch he hath) did ariſe, &c, 
i : a 


Cowling again/# Reynoldſon. 


AYNES moved to change the Venue from London into the 
County of the City of Ver upon the common Affidavit. De- 
nied per Cur” as unprecedented. He then prayed it might be changed 
into the County at large (York) ; which was alſo denied per Cur”, 


becauſe that is not the true County where the Cauſe of Action did : 
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Herbert againſt Shawe. 


(CHAPPLE moved to change the Venue from Cumberland inte 
Lancaſhire, which being a GY Palatine, the Motion Was 
— | 


Anger againſ Wilkins. 


HIS was an AQtion on the Caſe for ſeveral Sets of ſcandalous 
Words ſpoken of Plaintiff by Defendant. Plaintiff on the 


Trial obtained a Verdict, and the Damages were found entire, though 


ſome of the Words were not actionable. Belfield moved for a Venire 


| facias de novo on Payment of Coſts, that Plaintiff might ſever his 


Damages according to an ancient Rule of Court; which was granted 


by the Court. Hyre for Plaintiff, 


Hardriſs again/t Sandell. Mich. 7 Geo. 2. 


Rule to change the Venue diſcharged, Defendant having had 
Time by a Judge's Order to plead, conſenting to plead an iſ- 


ſuable Plea, and to take Notice of Trial within Term. Chapple for 


Plaintiff; Baynes for Defendant. 


Singleton agam/# Lacey. 


m— to change the Venue diſcharged. Defendant having ſum- 
moned Plaintiff before a Judge for Time to plead, though the 
Summons was diſcharged, and no Order obtained. Eyre for Plain 
tiff; 8 for Defendant. | 


Belſhaw againſt Porter. 


Ak NMiſi to change the Venue diſcharged, the Words of the 
Athdavit, whereupon the Rule was made, being that the Ac- 
tion did ariſe in the County of Buchs, and not in the County of Mi d- 
dleſex, or elſewhere out of the County of Bucks, to Defendant's 
Knowledge 


Genue, c. 479 


rnb and Belief, which is not poſitive, and therefore inſufficicut. 
Sinner for Plaintiff; Comyns for Defendant, 


Dent agam/t Lambert. Hilary 7 Geo. 2. 


31 moved to change the Venue from Middleſex into S uf 
folk. Plaintiff ſhewed for Cauſe, that he was an Attorney of 
the Court, and therefore had a Right to ky his Action in Miduleſææ; 
but it appearing that Plaintiff had not declared in Perſon, but by 
Nicholas Cotterell his Attorney, the Venue was changed. 


Jarratt against Dawſon. Eaſter 7 Geo. 2. 


H E Venue was laid in York/hire inſtead of Landon by Miſtake 


of the Agent, contrary to the Iaſtructions received from the 
Country Attorney his Client, as appeared by Affidavit; a Rule had 
been made in the Treaſury to amend the Declaration, upon hearing 
the Agents on both Sides, Plaintiff confenting to give an Impar- 


lance; but the Court diſcharged that Rule, as being without Pre- 


cedent. Plaintiff after he has made his Election as to AY the 
Venue cannot afterwards change it. | 


Denton, an Attorney, againſt Lambert. 


YR E moved to change the Venue from Middlgſex to Suffolk 
upon the Common Affidavit, Sinner ſhewed for Cauſe, that 
Plaintiff who ſues an Attorney has a 71;nt to lay his Action in Ma- 
dleſex; and 0 the Court held, thou zh the Action was in Aſſault and 
| NESS. 


Welland, an Attorney, again/f Frument. Trinity 
9 & 8 Geo. 2. 


3 ſued Defendant by Capias, and not by Attachment 
of Privilege, and laid the Action in Middleſex. Defendant 
moved to change the Venue; Plaintiff infiſted, that in Right of 
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his Privilege as an Attorney, the Jenue ought not to be changed; but 
Court were of Opinion that Plaintiff having declared as a common 
Perſon, and not as upon an Attachment of Privilege, the Venue 
muſt be changed. Mright for Plaintiff; Baynes for Defendant. 


Caſtle againſt Boucher. Hilary 8 Geo. 2. 


KY KINNER moved to change the Venue from Middleſex into 
Herefordſhire in an Action for ſcandalous Words. The Words 
were not mentioned in the Affidavit, but only that if ſuch Words 
were ſpoken as in the Declaration, they were ſpoken in Hereford- 
ſhire, and not in Middl:ſex. Held bad. | 


smith againſf Haward. Eaſter 8 Geo. 2. 


HIS was an Action brought for ſeveral Sets of ſcandalous 
Words, and the Damages were found entire. Defendant 
moved in Arreſt of Judgment, the laſt Set of Words, viz. This Child 
can hang you, not being actionable ; and upon hearing Counſel on 
both Sides, the Judgment was arreſted ; but a Venire facias de novs 
was awarded according to an ancient Rule of Court, Vide Praxis 


| utriuſque Banci, fol. 22, Darnal for Defendant; Birch for Plaintiff. 


Wood againſt Winch. | 


IR CH moved the laſt Day of the Term to change the Vente. 


Per Cur': It cannot be now done, as there is not a Day left 


in the Term for Plaintiff to ſhew Cauſe. 


Ward again/t Coclough. Trinity 8 & 9g Geo. 2. 


ULE to change the Venue diſcharged, the Action being 
brought upon a promiſſory Note. S4tnner for Plaintiff z Eyre 
for Defendant. 1 


| ; Bickley 
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Bickley again Mackerell. 


Rule was made to change the Venue from Norfolk into Lon- 
don. Comyns for Defendant, who quoted Sir Samuel Ger- 


rard's Caſe, Salt. 670. to ſhew that a Rule had been made to remove 


a Venue from a County at large into Londsn, 


Craſter againſt Cockerell. Hilary 9g Geo. 2. 
RL IN moved to change the Venue into Durham, or an ad- 


jacent County where the Aſſizes are held twice a Year, upon 
the common Affidavit. The Motion was denied, 


Paul azainſt Young, 


ELD upon hearing Council on both Sides, that Defendant 


cannot regularly move to change the Venue after taking out a 


Judge's Summons for Time to plead. [FOO for Plaintiff; Beifold 


for Defendant, 


i 


Lutwich againſt Eames. Eaſter 9 Geo. 2. 


ET RE moved to change the Venue from the County of Cumber- 


land to the City of London upon the common Affidavit, and ob- 
tained a Rule to ſhew Cauſe, which was afterwards made abſolute. 


Vide Pick! ley againſt Mackerel, Trin. 8 & g Ges. 2. 


Spooner agam/t Muward, Com” Staff '. 


HE Venue in the Declaration was laid at Leck, and not at 
Leek in the County aforeſaid. Defendant demurred, and 
| fhewed the Want of a proper Venue for Cauſe. Plaintiff joined in 
Demurrer; and upon Argument the Court gave Judgment for 
Plaintiff. - It is ſufficient, according to the Courſe of this Coutt, to 
15 the Venue at Lect, which has Reference to tne County in the 

11 | Margent. 
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Margent. And ſince by Act of Parliament the Venire Facias is de 


corpore Comitatus, it is not neceſſary that any particular Place in the 


County be laid. Belfield for Plaintift; Skinner for Defendant, 


Lutwidge agel Wilcox. Trinity 10 Geo. 2. 


On a Policy of, HAPPLE had obtained a Rule to ſhew Cauſe 


Inſur ance why the Venue ſhould not be chan; zed from Cumber- | 


land to the City of Briſtol, or Somerſelſpire, (the adjacent County) 
at Plaintiff's Election. Bootle ſhewed for Cauſe, that the Rule was 
unprecedented, and againſt the Courſe of the Court; for though in 
an Action on Policy af Inſurance the Venue may be changed, yet it 
cannot be to a City or adjacent County at Plaintiff's — 
which . was allowed, and the Rule diſcharged, 


Lord Griffin 1 Buckby. 


Aion Scandalum IJ YNNE moved to change the Venue. De- 


Magnatums. nied. The Venue is never changed in Ac- 


tions for Scandalum Mugnatum. 


Box ag, Read and another. 


FFIDAVIT of one of the 8 held ſufficient to 
found a Motion to change the Venue. | 


Cooper agam/t PEEP Attorney. Mich. 10 Geo. 2. 


Efendant inſiſted in Right of his Privilege as an Attorney, that 

the Venue ought to be laid in ZZ:ddleſex, his Duty requiring 
Lis Attendance at Meſiminſter; but per Cur”, Defendant hath no 
ſuch Privilege. Plaintiff may lay his Action where he pleaſes, and if 
Defendant applies to change the Venue, it muſt be upon the ulual 
Affidavit. Urliz for Defendant ; Boztle for Plaintiff, 


Newby 


Qenue, Ke. 


N ewby ggainſt Burton. 


Efendant having moved to change the Venue upon the common 

Affidavit, it was objeCted tnat he had obtained Time from a 
Judge to perfect his Bail, and therefore tie Motion came too late; 
but the Objection was over-ruled, After an Order for Time to 
plead, pleading an iſſuable Plea, Defendant cannot move. to change 
the Vinue; but it has never been held fo after Time to perfect Bail, 
[right for Defendant; Eyre for Plaintiff. 


Rice 2gainft Vinall. Hilary 19 Geo. 2. 


HE Declaration was on a promiſſory Note and other Counts. 

Defendant moved on the common Affidavit to change the 
Venue, and obtained a Rule to ſhew Cauſe, which was diſcharged, it 
appearing by Affidavit that Plaintiff's Cauſe of Action was upon a 
promiſſory Note, Eyre for Plaintiff ; Chapple for Defendant. 


Howſe again Haſelwood. 


N the Margent ſtood the Word Norfolk, in the Body of the 
Declaration the Venue was laid at the City of Nerwich in the 
County of the ſame City, throughout. Plaintiff executed a Writ of 
Enquiry of Damages directed to the Sheriffs of the City of Norwich. 
Defeudant raoved in Arreſt of Judgment, and obtained a Rule to 
ſhew Caule, which was diſcharged. Had no Venue been laid in the 
Body of the Declaration, Reference muſt be had to the Margent; 
but where a proper Venue is laid in the Ecdy of the Declaration, 
the Word in the Margent hail not vitiate it, the County in the 
Margent will help, but rot hurt. Eyre and Cimprs for Plaintiff 3 
. 1right for Defendant, | 
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Girdler, Serjeant at Tin againſt. Wathews 8. J lilary 
11 Geo. 2. 


For Words, Efendant moved to change the Venue from Middle- | 


ſex into Staffordſhire upon the common Affidavit. 


Plaintiff inſiſted, that in Right of his Privil- -ge the Cauſe ought to 


be retained in Middleſex. Plaintiff had ſued by Original; and there- 
fore the Venue was changed. Parker for Defendant ; Skinner and 


Comyns for Plaintiff, 


| Sheers againſt Bartlett. 


HE Word Londen was in the Margent, and in the Body of the 

Declaration the Venue was laid at Oxford; after Iſſue joined, 
and Notice given in London, PlaintiF moved to amend by making 
the Venue in the Body of the Declaration agreeable to the Margent, 
which the Court offered to grant upon Payment of Coſts ; but Plain- 
tiff not ſubmitting to pay Coſts, the Rule to ſhew Cauſe for the 
Amendment was diſcharged. Plaintiff will venture to proceed in. 
Com Oxon, Skinner for Plaintiff > Price for Deſendaits. 


Sheers againft Bartlett. Trinity 11 & 12 Geo. 2. 


ONDOMN was in the Margent, but in the Body of the Decla- 
ration the Vruue was laid at Tame in Oxfordſhire, Plaintiff 
tried his Cauſe in Oxford/hire and obtained a Verdict, and Defendant 
moved in Arreſt of Judgment, inſiſting that the Penire Facias being 
awarded to the Sheriffs in the Plural Number muſt ſignify the She 
riffs of London, and the Court muſt take Judicial Notice that there 
is but one Sheriff of Oxfordſhire, A Rule to ſtay the Entry of 
Judgment upon the Verdict was made, and afterwards diſcharged 
upon hearing Council. Per Cur': Had there been no proper 
Venue in the Body of the Declaration, the Margent muſt have been 
reſorted to; but in this Caſe the Margent muſt be rejected; the 
Word Sheriff5 for Sheriff is amendable ; and here the Vente Facias 
is returned by the Sheriff of Oxfordſhire. Parker for Defendant ; 


$4inner for Plaintiff, 
Penrice 


oy _ 
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Penrice ggainſt Jackſon. 


nire Facias the Names of 24 Jurors only, though 48 at leaſt 


are required by the Statute 3 Ges. 2. The Sheriffs, before the 


Habeas Corp Furat? was returned perceiving their Miſtake, returned 
to it the Names of 48 Jurors, and Plaintiff proceeded to Trial. 
Defendant made no Defence, but moved to ſet aſide the Verdict. 


Per Cure. Though imperfect returns may be helped by the Statute, 


yet here the Fault is in the Matter of Fact; the Return of the Ha- 


beas Corp' muſt be of the fame Jurors ſummoned on the Venire 


Faciat. The Rule to ſet aſide the Verdict was made abſolute, 
Parker for Defendant ; Eyre and Sinner for Plaintiff, 


Davies againſt Grace, Attorney. Mich. 12 Geo. 2. 
M TION to change tie Venue from Midaleſex into Surry. 


Plaintiff inſiſted Defendant ought to pay for a new Bill; but 
per Cur'; it is no more than in other Actions, a new Original is ne- 


ceſſary in all Caſes. The Venue muſt be changed without Coſts. 


K. m—_ for Defendant ; Skinner for Plaintiff, 


Ellis again Chorke. 


ULE to change the Venue diſcharged, Defendant having taken 
out a Judge's Summons for Time to plead, 


Watſon 2gam/? Willis. 


3 ſhewed Cauſe againft Rule to change the Venue, and 


ſid it was on 2 promiſſory ote, and no other Count in rhe 
Declaration. Cur”: It is good Cauſe and ſettled Practice. Kettelbey 
for Defendant. 


Ei Thomeur 


 Ug9 


HE Sheriffs of the City of Marceſter had returned to the . 
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Thomeur agi, Rand. Hilary 12 Geo. 2. 


OTION made the laſt Day of the Term to change the 
Venue, upon Affidavit of Notice, denied, becauſe Plaintiff 
can have no Opportunity of ſhewing Cauſe, 
Note; The Wit was returnable the ſecond Return of the Term, 
and Declaration delivered February 8, fo that Defendant's Attorney 
could not procure an Athdavit from his Client in i the Country ſo as 


to move ſooner. 


Bryan againſt Smith. Eaſter 12 Geo. 2. 


CG APPER for Defendant moved in Arreſt of Judgment, a 
Blank for the Return of the Venire Facias being left in the Re- 
cord of NM prius, and obtained a Rule to ſhew Cauſe, which on 
hearing Draper for Plaintiff, was diſcharged. It is conſtant Practice 
to leave a Blank; the Award of the Yenire Facias is no Part of the 
Iſſue, and is anendablo by the Venire Facias itſell. | 


Gouthouſe again/t Blaxland. 


ULE for changing Venue niſt, diſcharged, the Defendant hav- 
ing obtained a Judge's Order for Time to plead. (Chief Juſ- 
tice abſent.) Wright for Plaintiff; Comyns for Lefendant. 


Winter agaznjt South, Attorney. Trinity 13 Geo. 2. 


Rule to change the Venue from Middleſex into Surry, upon the | 
common Affdavit, without Coſts. Vide Davies againſt Grace, 
Attorney, Mich. 12 Geo. 2. Cooper againſt Milli, Attorney. Mich, 
12 Geo, 2. Draper for Plaintiff; I+ight for Defendant. 


Black ſtock 


Aenne, a4. 


Blackſtock againſi Payne. Mich. 13 Geo. 2. 


UL E to ſhew Cauſe why Venus ſhould not be changed. Plain- 


tiff objected, that Defendant had obtained a Judge's Order for 

an Imparlance, and could not afterwards move to change the Venue. 
But the Objection was over-ruled, This is not Matter of Favour 
(like Time to plead) but of Right ; the Judge would not have or- 
dered an Imparlance, if Defendant had not been entitled to it by Law. 
Rule abſolute. Sinner for Plaintiff ; Mar for Defendant, 
Fray agam/t Smith. 
Efendant moved in Arreſt of Judgment after a Verdict, the 

HJenire being awarded Twelve good, Sc. and a Rule Miſi was 
granted, which was afterwards diſcharged, on ſhewing Cauſe upon 
an Affidavit : that the Words in the Yenre itſelf were Twelve free 
and iawful Men; and the Court being of Opinion, that the Word 
God in the Award of the Yen:re ought to be rejected. 


Maugir again/? Hinds. Hilary 13 Geo. 2. 
ULE to ſhew Cauſe why the Yenue ſhould not be changed 
was diſcharged, it appearing 'that the Cauſe of Action was 
upon a Bill of Exchange only, and Plaintiff undertaking not to give 
Evidence upon any other Count in his Declaration, fave that upon 
faid Bill of Exchange. Skinner for Plaintiff; Agar for Defendant. 


Warden, Attorney, againſt Norden. 


R LE for changing the /:zue diſcharged, Plaintiff being an At- 
torney, and entitled, beeauſe of his necetfary Attendance, upon 
the Court, to lay his Action in AMiadleſex. Wynne tor Defendant ; 
Skinner for Plaintiff, | 178 


2 


Stoneham agan/7 Dent, 


E NU E changed from Landen to Maduleſex. Agar for Defen- 
dant ; Sinner for Plainticf. 


114 <= Clarke 
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Clarke again Sheppard. Trinity 13 & 14 Geo. 2. 


Laintiff ſued out a Venire facias, whereupon the Common Panel 

was returned, this Writ and Return were filed, and a Writ of 
Habeas Corpora ur" was iſſued forth. Plaintiff afterwards obtained 
a Rule for a Spccial Jury, as a Matter of Courſe ; which Rule was 
diſcharged. After the Venire facias and Return filed, the Motion for 


2 Special Jury comes too late. Belfield for Defendant ; Skinner for 


Plaintiff. 


Cook again/t Shone and others. 


HIS was an Action brought againſt Defendants, Surveyors, 

Sc. of Meſtminſter-Bridge, for taking away and deſtroying 
Plaintiff's Timber to the Value of 5007, by the Act of Parliament 
for building the ſaid Bridge, Plaintiff is confined to bring his Action 
within fix Months, and to lay it in Midaliſex; by Miſtake of Gill- 
man, Plaintiff's former Attorney, who now abſconds, the Action was 
laid in London, inſtead of Middleſex, and the Miſtake was not diſco- 
vered till after Plea pleaded and Iflue joined ; the Fact appeared to 
be committed on the 22d Auguſt 1739, and the Action to be com- 
menced within the ſix Months. Plaintiff now moved for Leave 
to change the Venue from London to Middleſex ; which was order- 
ed, upon Payment of Coſts. If the Amendment could not be made, 
Plaintiff muſt loſe his Remedy; he is too late to bring a new Action. 
In an Action upon a Penal Statute, the Court probably would not in- 
terpoſe; but in the Caſe of a Remedial Law, the Amendment muſt 
be made. Sinner for Plaintiff, Prime for Defendant, 3 Lev. 34.7, 


Bearcreft againſt The Hundred of Burnham, | 


Richardſon again ſt Walker and others. Trinity 14 & 
15 Geo. 2. 


Rule to ſhew Cauſe why the Venue ſhould not be aged from 
Cumberland into Lancaſhire, was diſcharged. The Venue is 
never changed into a ann Palatine. Bootle for Plaintiff ; Birch for 


Dilendaze, | | 
2 Lewis 


Uenue, Ke. 439 


Lewis againſt Aſkham. Hilary 15 Geo. 2. 


A GAR moved to change the Venue from TORR into the City 


of York, Denicd por Cur®, 


Dennis againſt Fletcher. 


ULE to ſhew Cauſe why the Venue ſhould not be changed, 
was diſcharged, becauſe before the Motion there had been a 
Judge's Summons for Time to plead, and an Attendance thereon, 
but no Order was produced. Per Cur': It muſt be fo, as the Prac- 
tice ſtands at preſent, but ſhall end here. For the future, a Judge's 
Summons, or Order for Time to plead, ſhall be no Bar to a Mo- 
tion to change the Venue. Prime for Plaintiff; Willes for De- 
fendant, | 


Davis againſt Jordan. Eaſter 15 Geo. 2. 


ILLES, for Defendant, moved to change the Venue from 
London into Kent, the adjacent County, upon Affidavit that the 
Cauſe of Action accrued within the City of Canterbury. Denied. 


Hayward againſt Wells. Trinity 16 Geo. 2. 


J ENU changed from London into Berks, though the Motion 
for the Rule to ſhew Cauſe was not made till the laft Day of 
laſt Term, the Writ was returnable the ſecond Return of that 
Term, and the Declaration delivered ſo late that Defendant could not 
move it ſooner. Gapper for Plaintiff; Draper for Defendant. 


Rickaby 


490 Uennue, Ke. 


Rickaby agvinf Wilſon, Eſquire. Mich, 16 Geo. 2. 


T HIS Action was brought by Plaintiff, an Inn-keeper at Apple by 
in Meſtmoreland, againſt Defendant, one of the Knights of that 
Shire, for a large Demand for Wine, Ec. provided at the laſt Elec. 
tion. Defendant moved, upon the Common Affidavit, to change the 
Venue from Yorkſhire into We/tmoreland (where the Aſſizes are held 
but once a Year.) It appeared that one of Plaintiff's Witneſſes 
was going to Ireland, and would not return for two Years ; and that 
Plaintiffs Creditors, of whom he had bought Wine, c. were very 
prefling upon him. Per Cur': Upon theſe Occaſions, the Court acts 
according to Diſcretion, and the general Rules of Juſtice, and the 
particular Rules of Practice in being. The Practice is ſettled, that 
a Venue cannot be changed into Hull, Canterbury, &c. becauſe it is 
not known when an Aſſizes will be held there; nor into the City of 
Morcgſter or Glouce/ter, out of the County at large; becauſe the 
Aſſizes for the City and for the County at large, are held at the 

ſame Place. In Eaſter or Trinity Term the Venue may be changed 
into a City or County, where the Aſſizes are held but once a-Vear, 
as Briſtol, Cumberland, &c. In Michaelmas and Hilary Term there is 
no certain Rule, but the Court ſhould change the Venue then, if it can 
be done without manifeſt Inconvenience. This Action is laid in the 
next County to that where the Cauſe of Action accrued ; had it been 
laid in Middleſex, or any diſtant County, the Court probably would 
not have obliged Defendant to bring his Witneſſes (ſome of whom 
appeared to be aged and infirm) ſo far; but in this Caſe, it would 
be Injuſtice to deny Trial at next Yori/hire Aſſizes. The Rule to 
ſhew Cauſe why the Venue ſhould not be changed, was diſcharged, 

Prime and Willes for Plaintiff ; Skinner and Bootle for Defendant. 


Jeremain againſt Ridley, in Treſpaſs, for taking and 
carrying away Goods, a Tranſitory Action. Eaſter 
16 Geo. 2. | | | 


ULE made to ſhew Cauſe why the Venue ſhould not be 


changed. Draper for Defendant. 


The 


Uenue, &c. | 491 


The Duke of Bedford againſt Bray. Mich. 17 Geo. 2. 


ULE to ſhew Cauſe why the Venue ſhould not be changed, 
was diſcharged, the Declaration containing, inter alia, a Count 
on a Promiſſory Note; Plaintiff conſenting, at the Peril of a Non- 
ſuit, to give Evidence on the Promiſſory Note. Prime for Plaintiff; 
Skinner for Defendant. 


Bradley againſt Adey. Mich. 18 Geo. 2. 


CTION of Covenant on Deed for Non-payment of Rent for 
Lands in Kent, laid in Middleſex. Motion to change the 
Venus denied. If local Defendant will have Advantage, if tran- 
ſitory, the Venue cannot be changed, the Action 3 on a Spe- 
cialty. Vynne for Defendant. | 


Evereſt againſt Sanſum, in Caſe, for a Deceit by war- 
ranting an unſound Horſe. Hilary 19 Geo. 2. 


Efendant moved to change the Venue, on the Common Affi- 
davit. Plaintiff's Counſel inſiſted, that in Actions for Deceit, 
Eſcape on meſne Proceſs and Cuſtom of the Realm, the Venue can- 
not be changed; and to that Purpoſe quoted IT Syderf. 87. Me 3. 


Trials per Pais, (third Edition) fel. 90, 91, 92. Attorney's Prace 


tice in the King's Bench, fol. 79. Hiſtory Com" Pleas, fo. 68. 
The Court held, that the Venue may be changed in all Actions in 
their Nature tranſitory, except in Caſes of Privilege, Specialty, Pro- 


miſſory Note or Bill of Exchange. Rule abſolute to change the 


Venue. Skinner for Defendant ; 3 Prime for Plaintiff, 


Note; Necgis in Matter of Title to Land is Action on the - Caſe. 
Fade Fitæ- herbert: s Natura Brevium, 
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6 Uenue, &c. 


Mayor, &c. of the Borough of Leiceſter, againſt 
Green, alias Smith. Special Action © on the Caſe. 
Trinity 19 & 20 Geo. 2. 


ULE made abſolute to change the Venue from London into 
Leiceſterſhire, upon reading the Declaration, without the uſual 
Affidavit, it appearing, that the Action was brought on a Cuſtom of 
the Borough of Leice/ter, againſt Defendant, for exerciſing the 
Trade of a Watchmaker within that Borough, not being a Freeman, 
and not on a Market or Fair Day. Note; The Borough of Lei- 
ceſter is within the County at large. There is a Commiſſion of 
Gaol-Delivery every Aſſizes for the Borough, but no Commiſſion 
of Niſi prius. MWilles for Defendant z Bootle for Plaintiff, | 


Litſon againſt Cooke. Action on a Promiſſory Note, 
and other Counts. Hilary 21 Geo. 2. 


UL E to ſhew Cauſe why the Venue ſhould not be changed, 
diſcharged, Plaintiff undertaking to give Evidence on the Pro- 


miſſory Note. Vide Duke of Bedford againſt Bray, Mich. 17 Geo. 2. 
Agar for Defendant; * for Plaintiff. 


. Herbert againſt Flower and others, in Trover. Trin. 
24 & 25 Geo. 2. 


Efendants, after a Rule to ſhew Cauſe why the Venue ſhould 

not be changed, and before it was made abſojute, put in their 

Plea. The Court held, That this Plea by Inadvertence is no Waiver 

of the Rule; gave Defendants Leave to withdraw the Plea, on Pay- 

ment of Coſts; and made the Rule abſolute to change the Venue. 
Bootle for Defendants 3; Prime for Plaintiff, 


Hunte. 


Genue, &c. | 493 


Hunter againſt Gray; Sani againſt Gray: Trin. 
28 Geo. 2. 


UL Es to ſhew Cauſe, why the Venue ſhould not be changed 
from London into Eſſex, diſcharged ; Defendant by a Judge's 
Order for Time to plead, having conſented to rejoin gratis, and take 
Notice of Trial at the Sitting after this Term in Landon; though 
the having obtained an Order for Time to plead, generally ſpeaking, 
is no Hindrance to the Changing of a Venue; yet if Defendant will 
conſent to take Notice of Trial in the County where the Action is 
originally laid, that Conſent ſhall bind him; had the Judge been in- 
formed of the "Defendant's Intention to move to change the Yenue, 
he would have made his Order without Prejudice to ſuch Motion. 
Draper for Defendant 3 Davy for Plaintiff, 


Davies, Widow, agan/t Parry Eſquire, late Sheriff of 
Monmouthſhire, for an Eſcape. Hilary 29 Geo. 2. 


Laintiff ſhewed for Cauſe againſt the common Rule for chang- 

ing the Venue from Middleſex into Monmouthfhire unleſs Cauſe, 
That Mr. Chatmayd who was Under-Sheriff to Defendant, is now 
VUnder-Sheriff, and ought not to have any Concern in returning the 
Jury Proceſs. Rule abſolute to change the Venue, but by Conſent 
the Jury Proceſs to be direfted to and returned by the Coroners. 
Hayward for D=tendanc ; Wiſſon for Plaintiff, 


Long, Gent. one of the Attornies, &c. againſt Baylies, 
Dr. i in Phyſicx. Trinity 32 & 33 Geo. 2. 


N a Motion to charge the Venue from Middleſex into Warceſ- 
terſhire, the Action in Right of Plaintiff's Privilege as an At- 
torney, was retained in Middleſex, though the Attachment of Privi- 
lege was a common Attachment into Horceſterſpire, not a Teftat” 
Attachment out of Afiadleſex into Morceſtenſpire. Mares for De- 
fendant ; Davy for Plaintiff, | 
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Addenda, 


Eaſter Term in the Second Year of the Reign of King 
George the Third. 


OTICE is hereby given, that ſrom and after the laſt Day of 
this preſent Eater Term, 1762, no Record or Writ of Ni; 
prius will be received at any Sitting after Term in Middleſex, (in 
his Majeſty's Court of Commer Pleas,) unleſs the ſame ſhall be de- 
livercd to, and entered with the Marſhal, within two Days after tlc 
laſt Day of every Term. 


And that no Record or Writ of NV privs will be received at any 
Sitting after T'crm in London, unleſs the fame ſhall be delivered to, 
and entered with the Marſhal, the Day before the Day to which the 


Sitting in London ſha.l be adjourned. 


Hilary Term, in the Seventh Year of the Reign of 
King George the 'Third. 


OTICE is hereby given, That from and after the laſt Day 
of this preſent Hilary Term, every Rule to be made for the 
Sheriff of the County of Midadlleſeæ, and the Sheriff of London, to re- 
turn Writs, or bring into Cine the Body or Bodies of any Defen- 
dant or Defendants, will be made for ſuch Sheriff and Sheriffs to re- 

turn ſuch Writs, and bring into Court the Body or Bodies of ſuch 
Defendant or Defendants, within four Days next after Service 
thereof. 


Canning againſt Davis. Eaſter 9 Geo. 3. 


Laintiff ſued out Lat“ which was to anſwer the Plaintiff, who 
ſues as well in this Behalf for the King as for himſelf. Decla- 
ration was (the Plaintiff complains, omitting the 1%; ds, wwho ſues as 
well, &c.) and held irregular, In this Caſe the Variance goes to 
8 the 


® . 
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the Demand, Plaintiff may call himſelf Executor, or give himſelf a 
ſuperfluous Deſcription in the Proceſs, and declare otherwiſe, and 
that would not hurt, for the Demand is {till the ſame, but in this 
Caſe the very Nature of the Demand is altered ; the Proceſs im- 
porting a Demand to the King and the Plaintiff, and the Declaration 


importing a Demand to the Plaintiff only. 
Mr. Ahurſt, for Defendant. 
Mr. Solicitor General for Plaintiff, 


Strange 1232, not neceſſary to deſcribe the Plaintiff as Plaintiff, 
qui tam in the Proceſs, 


MN. B. The Practice of the Common Pleas is now the ſame as 
ſettled in the King's Bench, by is Ay of the foregoing 
Caſe. 


A FEW 


. A FEW 


OMITTED CASES. 
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Attachment, 


Stretch and his Wife againſt Wheeler. Eaſter 
2 


UL E for Richard James, to ſhew Cauſe why an Attachment 
of Contempt againſt him ſhould not iſſue for his not attending 
as a Witneſs on Defendant's Part at laſt Surrey Aſſizes, purſuant to 
Subpena ſerved, and a ſufficient Recompence. tendered him, diſ- 
charged. On ſhewing Cauſe it appeared, that, though Richard 
James was reſident at Lambeth Marſh, and the Road from thence to 
King ſton (where the Aſſizes were held) extremely good, yet he was 
very weak and infirm, 80 Years old, and afflicted with an Aſthma 
and Dropſy. His Apothecary attended at King/ton ready to make 
Oath (as now he did) that Richard Fames could not attend the 
Aſſizes without Danger of his Life. The granting of Attachments 
in theſe Caſes is purely at the Diſcretion of the Court; Defendant 
may come at Richard Fames's Evidence by Application here, to 
have him examined before a Judge upon Interrogatories, or to the 
Court of Chancerr, by Bill to perpetuate his Teſtimony. Prime for 
Richard Fames; Wynne for Defendant. 


WW 


Jurildiction. 
Matthews againſt Holtam. Mich. 6 Geo. 2. 


HIS was an Action of Debt brought for 20s. for a Year's 


Rent: The Damages were laid 1c0s, A Motion was made 
to ſtay the Proceedings, becauſe the Action was beneath the Juriſ- 
diQion of the Court; but the Court refuſed to make any Rule, the 
Damages being laid as before- mentioned. 


3 K xk Downes 
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498 Jurildickion. 


Downes againſt Nichols. Mich. 12 Geo. 2. 


B Rl moved to ſtay Proceedings, for that Plaintiff's Demand 

was only 6 5. 6 d. which by Affidavit appeared, but did not pro- 
duce Declaration. Cur*: No Rule, becauſe we never try the Quan- 
tum of Plaintiff's Demand by Affidavit. 


2 * * —_ 2. ata 


„ — 
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Non-proſs, Nonſuit, &c. 
Hamp ogainſt Cuming. Eaſter 27 Geo. 2, 


ULE to ſhew Cauſe, why Judgment as in Caſe of a Nonſult 
diſcharged, Plaintiff had obtained Rules for Special Jury 
and View, in Purſuance whereof a View was had by four Jurors 
only; Plaintiff entered his Cauſe for Trial at laſt JVarwick Aſſizes, 
and was ready to proceed, but Defendant refuſing to conſent, the 
Cauſe could not be tried for want of a View a by ſix Jurors 
at leaſt; Plaintiff has affected no Delay, *twas not his Fault that 
the View was incomplete. Prime for Plaintiff ; M Hes for De- 
fendant. 


Notice, 
Taylor again Oxley, in Caſe on Promiſe, Hilarv 
| 29 Geo. 2. 


Udzment fet aſide without Coſts for a Defect in the Notice of 

Declaration 2s to the Nature of op Action. The Words cf 
the Notice were in an Action upon the Caſe] generally, without fur- 
ther Addition ; the Intent of the general Rule requiring Notice is, 
that Defendant ſhould know what he was ſucd for. Aclions on 
the Caſe on Contracts and for Torts are extremely various; the 
Notice ſhould have expreſſed at leaſt on Promiſe, or on ſeveral Un- 


dertakings and Promiſes, Poole for Defendant z Willes for Plaine 
tilt, 


Priſoners, 
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Priſoners. 


Sherwyn againſt Bowes, Spinſter. Eaſter 9 Geo. 2. 


FTER Judgment reverſed by Writ of Error, Defendant 

had a Superſedeas ; but before ſhe was thereby diſcharged, 
ſhe was charged with a new Declaration at Plaintiff's Suit, and 
upon Application to the Court was diſcharged by Rule from the new 
Declaration, and her Superſedeas was allowed. After her Diſcharge 
Plaintiff cauſed her to be arreſted and held to Bail for the former 
Cauſe of Action; whereupon the moved the Court to be again diſ- 
charged by Superſedeas upon entering a common Appcarance ; and 
upon hearing Counſel on both Sides, the Court was divided in Opi- 
nion. Lord Chief Fuſtice and Mr. Juſtice Compns looked upon the 
ſecond Declaration to be no Charge, and that the Court took it fo 
when a Rule was formerly made for her Diſcharge ; and thereupon 
ſhe had the Benefit of her Superſedeas, and that after the Judgment 
reverſed and annulled, Plaintiff had a Right, if ſhe thought fit, to 
bring a new Action. Mr. Juſtice Denton and Mr. Juſtice Forteſcre 
were of Opinion, that after the Defendant had been diſcharged by 
Rule of Court, as to the ſecond Declaration, ſhe ought to be now 
diſcharged on entering a common Appearance, and that the Rule of 
Court amounts to the ſame Thing as a Superſedeas. No Rule, 


Hawkins for Defendant ; inner for Plaintiff, 


2 
Fa 
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Superſedeas, 
Roe again? Whitchead. Hilary 17 Geo. 2. 


Efendant, a Priſoner in the Fleet, after Judgment brings a Writ 
of Error, put in Bail thereon, and applied to be diſcharged by 
Superſedeas. Plaintiff's Counſel obje ed, that if the Writ of Error 
ſhould be non- proſſed for Want of trantcribing the Record, the Bail 
would not be liable. But the Court held, that though the Record 
ſhould not be tranſcribed, yet the Bail being bound to proſecute the 
Writ of Error with Effect, will be liable; and made the Rule for a 
Superſedeas abſolute. Agar for Defendant 3 Bestie for Plaintiff, 
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500 Superſedeas, 


Grub ggainſt Crick. Hilary 19 Geo. 2. 


of FTER a Svperſedeas ordered for Want of Plaintiff's pro- 

k. ceeding to Judgment within three Terms after Declaration; 
and before Defendant could be diſcharged, the ſame Plaintiff cauſed 
him to be charged with a new Declaration ; which the Court held 
regular, being for a different Cauſe of Action ; and the Rule to ſhew 
Cauſe: why a Superſedeas, notwithſtanding the Declaration, was diſ- 
charged. Prime and Hayward for Plaintiff; Skinner for Defen- 
dant. | | 


Bell again Simpſon. Trinity 26 & 27 Geo. 2. 


Efendant in Cuſtody for Want of Bail: The Acetiam was for 

401. Debt; the Declaration in a Plea that Defendant render 
to Plaintiff 40 J. which, &c. The Count ſingle for 22 J. Rent, without 
any additional Count on a Mutuatus, or otherwiſe, for the Reſidue of 
the 401. Now to prevent a Superſedeas (after the ſecond "Term 
from Delivery of Declaration expired) Plaintift deſired Leave to add 
a ſecond Count, whereby to make his Declaration good from the De- 
livery, which is a Favour not to be granted. Matters of Amend- 
ment are purely at the Diſcretion of the Court. Had Bail been put 
in, they would have been diſcharged, and ſo muſt Defendant's Perſon 
be. A Count cannot be added after the ſecond "Term. Rule, That 
if Plaintiff conſents to a Superſedeas within fix Days after Term, he 
may amend, otherwiſe not, Willes for Plaintiff ; Poole for De- 
fendant, | | | 
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TABLE 
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PRINCIPAL MATTERS. 


Abatements. Vide Coſts, Plead⸗ 
8 E RJ EAN Tat Law, and Prothono- 
tary's Clerks may plead in Abate- 
ment if ſued by Bill inſtead of Original, 
Page 371, 120, 224, 257, 324 


See Vail, | 94 
Demurrer, 162 
Pleadings, 343, 353, 355, 185, 187 

Actions Real, 


Proclamation muſt be made 14 Days be- 

fore the Return of the Summons (on an 

_ Iflue Ne unques accouple in Loyal Ma- 
trimone,) 


I 
The Biſhop muſt return the Fact, and not 


the Evidence, I 


Affidavit. Vide Bail, Plead⸗ 
ings. 


Affidavit | OS in Ireland not to be 


read, - 40 
Athdavit for Increaſe of Coſts to be filed, 
elle Pleadings irregular, 126 
See Vail, 100, 102, 91, 87 
Inquiry, 235 
Snſpection of Tourt Nolls, &c. 236 
. Judgments, 207, 272 
Ourtawry, - 322 
Pleadings, 348, 185, 187 
Double Pleas allowed, 347, 348, 352 
Do not allowed, | 351 
Crial, 447, 443, 452, 466 
Uenue, 489, 492 


Objegioꝑ to Affidavits ex parte Defenden- 
33s, that they were fern before Cum- 


; 
miſſioners, who were ſworn to be Clerk, 


oyer-rul-d; aliter had they been Agents 
in this Cauſe, or menial Servants, 


Page 45 
See Ejtetment, : 19 
Fines and Kecoveries, 217 


Amendment. 


Entry on Record amended by the Writs 
of Sci. Fa. and · Certiorari after Iſſue 
joined on Payment of Colts, 3 

Record of Ni Prius amendable by Plea 
Roll, 4 

Sci. Fa. and all Proceedings againſt Bail 
amended by Record in Original Action, 


+ 
Poſtæa amended in a Miſtake of Os 


A Judgment Roll amended by inſerting 
at the Top of it 15 Martin, to prevent 
its Relation to Eſſoin-Day of firſt Re- 
turn after Error brought FEES, 

Judgment Roll retu :4 to be amended in 
the Award of Veuire, there being no- 
thing to amend by, 7 

Judgment Koll amended by ftriking out 
ought to recover, and inſerting ds re- 
cover, after Error brought and 1a mulls 
et erratum pleaded, and if Defendant 
proceeds in Error, without Colts, 7 

An Avowry amended in altcring a Sum 
after Demurrer joined and Caute in the 
Paper, on Payment of Coſts 8 


Argument on Demurrer, that having 


been on the Merits, and tufficient Mat- 
E | 7. a 


or Agents to Defendant's Attorneys 


An Avowry retuted to be amended after 


The TABL E of 


ter not being ſet forth in the Avowry 
to amend by, Page 9 
Continuance on Roll amended after 7 5 


ment on Demurrer, 3 
Fines amended in Form after Error 
brought, 216 


A Bill againſt an Attorney amended by 
| ſtriking out producit Sectam, and in- 
icrting petit remedium, on Payment of 
Coſts, > 3 
The like Caſe of a Declaration, 11 
Declaration on a common Clauſien fregit 
gagainſt Defendant as Adminiſtrator 
amended on Payment of Cotts by de- 
claring againſt him as Executor, 27. 
Plea pleaded, | 
After Demurrer to a Declaration Plaintif 
cannot amend on giving an Imparlance, 
but may on Payment of Coſts, 6 
Beclaration amended by changing the Ye- 
nue after Plea pleaded, on Payment of 
Coſts, 6 
Declaretion in Prohibition refuſed to be 
amended, not being warranted by the 
Suggeltion or Akts of Spiritual 3 


A Demiſe in an EjeAment refuſed to be 
enlarged without Conſent of Defendant, 
8 


A Declaration (after Plea Roll filed) re- 
fuſed to be amended, the Amendments 
being ſuch as vould deface the Roll, 8 

A. Declaration amended after Arcument 
on Demurrer, the Form of Pleading 


only coming in Qeſtion on Argument, | 


9 

Bail- piece amended by inſerting the 2 
turn of the Writ, 

Bail-piece amended on a Miſtake of F Ha. 

zer 59 

Habeas Corpora Furator” amended in the 


Return after Trial, 5 
The like of 2 Jurata, 5 
Sheriffs in Venue inſtead of Sheriff amend- 
able, 484 


Return of Recordari refuſed to be amend- 
ed by adding Pledges, they not appear- 
ing to be recorded in the Court below 

8 

An Original Writ and Declaration in 

Quare impedit refuſed to be amended 
tho) Six Months being paſt, a Lapſe 
will incur, for here the Writ was ac- 
cording to the Inſtructions, and nothing 
to amend by, 9, Sc. 

Ca. Sa. amended by the Judgment in a 
Name after it was executed, 10 

A Replication amended by concluding 
with an Averment inſtcad of to the 


8 > 


— 


Principal Matters. 


Country, on Payment of Colts after 
Judgment for Plaintiff on Demurrer, 


Page 5 
An Examination on Interrogatories a- 
mended by a Re- examination, 10 


Interrogatories amended in the Title, 10 


A Notice to ict off refuſed to be amended, 


294 

See Coſts, : 133 
Prohibition, 428 
Superſedeas, 500 


Action of Treſpaſs upon the Caſe, the 
Furata at the Foot of the Record, Treſ. 
paſs only, helped by Statute of Fe ails, 

of 

Furata amended by Habeas Corpora Ju- 
ratorum, aud Return of Venire facias, 

11 

Return of Venire facias, if defective, 
within Statutes of Amendment, 11 

Declaration amended by rejecting a Word 
as Surpluſage, | 11 

Declaration amended en Plaintiff's Mo- 
tion, by changing Venue from I ondon 
to Middleſex, after Plea pleaded and 
Iſſue joined, on Payment of Colts ; it 
beipg on a Remedial Law, and con- 
fines to Middleſex, in other Caſes not 
uſual, 12, 19, 488 

The 7. etc of a Writ of Certiorari Ou 
by Conſent, 

The Entry of a Writ of Habeas Chon 
ae, | 


| A new Record of Nift prius ordered to 1 


made out, and returned by Aſſociate 
agreeable to his Minutes taken at the 
Trial, the old one being loſt, 14 
Plea amended after Execution of Writ of 
Inquiry, on Payment of Coſts, and 
bringing iuto Court the Damages found 
by the Inquiſition, _ 15 
Judge's Order for Amendment of Decla- 
ration in the Particulars annexed to the 
Orden ſet aſide, they ought to be inſert- 
ed in the Body of it, is 
Writ of Inquiry amended by ſtriking 8 
a Defendant's Name, 
The Title of a Bill againſt an Ad 
amended, 16 
The Tatle of 2 Declaration in Ejectment 
not amendable, there being nothing to 
amend by, 16, 186 
Declaration againſt an Attorney amendcd 
by inſerting in the Memorandum the 
true Day of proclaiming, on Payment 
of Coſts, &c. *© 16 
Demiſe in Fjectment e to be — 


F< 'q 
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ed 1 in Point of Time e, without Conſent, 
Page 17 
The Tele and Return of a Writ of Entry 
refuſed to be amended, there being no 
Miſpriſion of the Clerk, nor any TI hing 
to amend by, 17 
The Title of an Iſſue amended, by inſert— 
ing the Word Georee, 3 
Amendment (Plaintiff being of Age) by 
ſtriking out Prochein Amie, who was 
{worn to be a material Witneſs 18 
A Final Judgment on Verdict amended 
in particularibus, after Writ of Error 
and Record tranſcribed, but the Tran- 
ſcript not carried 1 into the King's Bench, 
I8 
Declaration amended, by adding a new 
Count after the ſecond Term, on Pay- 
ment of Coſts of Plea and Application, 
and Defendant having Leave to plead de 
nodo, 19 
Amendment of Plea, by adding two new 
ones to thoſe already pleaded by Leave, 
denied, the 0 ms being Matter of 
Title, ad the Caule to be tried at the 
Sitting after Term, 19 
Declaration amended by adding Pledges 
and a Memorandum making the Decla- 
ration agreeable to the Bill on Record, 
on Payment of Colts, 20, 3 56 
Recovery amended by ſtriking out [it 75 
adjudged] and inſerting ( it is confuder - 
ed], without Rule to ſhew Cauſe, 
20, 22 
Plea amended, ſo as to ſtate Facts neceſſary 
to bring the Conſtruction of an Act of 
Parliament and the true Merits of the 
Caſe before the Court, after Demurrer 
to the Plea, Joinder and Argument, and 
farther Day appointed, on Payment of 
Coſts, &c. 20 
Plea amended by leaving out a Special Im- 
paꝛrlance, and pleading a Tender as of 
laſt Term, Declaration having been _ 
livered the laſt Minute, | 
Recovery amended by the Deed of Uſes, by 
putting the Name "of a Vill i into its pro- 
per Place, 21 
O.vowry amended after Iſſue joined in the 
lait Term, by adding three Avowries tor 
Quit-Rent payable at different Times, 
on Payment of Coſts, rejoining gratis, 


and taking thort Notice of Trial, 22 
ecovery amended in the Prayer of Scifin, | 


and the Return of the Writ of Seilin 
ordered to be perfected by the Clerk lan 
the Return-Office, 
The Return of a Writ of Habeas C9: Pas 
Cum cauſt; a ade, by inſerting a Cui- 


tom, at the Inſtance of the Court that 
returned it, tho' another Rule touching 
the G ranting ot a Procedendo was pend- 
ing, age BJ 
Declaration amendled in the Conclaſion, 
from (ard tberegſf they pray Suit) to 
(pray Remedy), after Demurrer for that 
Cauſe, by Conſent, 167 


Natice of Set- off cannot be amended,” 308 


Declaration amended after Ifiue joined, 
Notice of Trial and Motion for Ju&g- 
ment, as in caſe of a Nonſuit, upon 
Tens, 

Poſtea ordered to be amended by the Al 
ſociate in Court, Plaintiff paying De- 
fendant Coſts Fo the Application, and 
Defendant having four Days after 
Amendment to move in Arreſt of 
Judgment, 449 

Recovery amended by tranſpoſing the 
Names of Demandant and Tenant, pur- 
ſuant to the Deed making the Tenant 
to the Præcipe, 2 


24. ; 
Bill againſt an Attorney and Declaration 


thereon, amended by ſtriking out Words, 


24 

Plea refuſed to be amended, tho* the Ap- 
e was before Argument; De- 
endant having likewiſe pleaded ano- 
ther Plea in which Titue was joined, 
Trial had, and Verdict for Plaintil, 25 
Fine amended by Deed of Uſes, adding a 


Vill, 24. 
Plex of Plone Adminiflrawit, amended on 
Payment of Coſts, 25 


Declaration under peculiar Circumltances 
amended on Payment of Colts and Terms 
put on Defendants, though Leave to 
withdraw Declaration, and declare de 
190 refuſed, 25, 26 

Bill filed againſt Defendant as an Attor- 
ney ; amended d on Payment of Coſts, 25 

Declarations in Actions on Bail Bons 
amended as well as any other; bus 
Leave to amend Writs or Sci. Ja. a- 


gainſt Bail ſometimes refufed, here 
advantage of turrendering Princip: 1 
would thereby be loit, 46,27 

2 

Arrelt. 
Defendant arreſted in returning from Court 
to jultify Bail was diſcharged, 27 
Attorney taken 1n Execution whillt atten- 
ing. Inquiry diſchar ged, 200 


EB; cannot diſcharge Attor ney arrested 
by Proceſs of B. R. in his Return from 
taxing Colts, but grant a Rule again. 
Officer, 2 | 90 
F. 4 
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Attorney arreſted after attending Summons 


diſcharged, Page 378 
Antient Demeſne. 
See Pleadings, 185, 187 
Appearance. | 
al: 5 


An Appearance cures all Errors and De- 
fects in Proceſs, 163, 167, 415, 424 


Appearance common. 
See Vail, 87, 96, 100, 102, 105, 101, 108, 


109 
Outlawry, 321, 324 
Arreſt of Judgment, 
See Judgment | 6, 
a a is 
Attachment. Vide Mabeas Cor⸗ 


pus. 


Attachment denied againſt a Ferſon for 
acting as an Attorney before he was 
. ſworn, 27 

Attachment granted againſt Attorney for 


acting after he was forejudged, 29 
Aliter if he had no Notice, 41 
Attachment denied againſt Attorney for 


not delivering Writings purſuant to a 
Judge's Order, no demand having been 
made ſince Order made a Rule of Court; 
but a Demand left at the Chambers of 
Attorney concealing himſelf ſhall be a 
good Demand, 27 
Attachment of Privilege indorſed for Bail 
without Affidavit of Debt filed is irre- 
cular, 30 
Attachment ordered againſt an Attorney 
for inſerting Defendant's Name after 
ſealed, 31 
Attachment for altering a Sheriff's War- 
rant after ſcaled, „„ 
Attachment denied againſt a Regiſter for 
not producing a Will, 28 
Executor ſhail have Attachment for Non- 
payment of Colts, i 
A juryman ordered to attend the Court 
cannot be examined viva voce, but 
mult make an Affidavit, : 
Attachment againſt Jurors for giving a 
Verdict by huſtling Halfpence, 23 
Attachment lies againſt Bailiffs for Ex- 
tortion, 32 


23 


Attachment denied againſt a Witneſs for 
not appearing at a Trial, Page 33 
Rule for Attachment againſt Sheriff to 
ſtand, he refuſing to comply with Terms 

of Judge's Order, 28 
Service of Rule on Under Sheriff ſufficient 
to ground Attachment againſt Sheriff, 
BED 1 30, 405 
So Service on Mr. Benſon who acts as 
Under Sheriff, 30 
Attachment againſt Sheriff of Merioneth- 
ſhire for not returning the Writ, 32 
Tho' Rule made for Attachment unlets 
Payment of Money on Notice, yet on 
Non-payment you mult apply to make 

it abſohute, = 29 
Attachment of Contempt returnable a Day 
before Term quaſhed, 31 
Where a Rule to do any Thing is by Con- 
ſent, Parties muſt take Notice of it and 
comply with it without Service, 31 
Defendant being reported in Contempt as 
to part, Affidavits of the whole Charge 
may be read, | 258 
Attachment againſt a Witneſs for not at- 
| tending to give Evidence after Service 
with a Subpæna, denied, 34 
Attachment granted againſt Plaintiff for 
Non-payment to Adminiſtrator of Coſts 
accrued in Defendant's Inteſtate's Life 
time, g 34 
Attachment of Contempt againſt High- 
Bailiff of Meſtiminſter, for not bringing 
in the Body of a Priſoner in the Gate- 
houſe, who was charged with a bailable 
Action, diſcharged ; the Keeper not giv- 
ing any Security to the High Bailiff, 34 
Attachment of Contempt againſt the Bui- 
liff of a Liberty, for not returning She 
riff's Mandate on an Attachment of 
Privilege, without any Mandawi Bal- 

| live antecedent to the peremptory Rule, 


35 

The Court in ſome Caſes will grant At- 
tachment againſt Witneſſes for not at- 
tending Trials, 8 
Rule to ſthew Cauſe why an Attachment 
thould not iſſue againſt one for not at- 
tending at Aſſizes as a Witneſs diſ- 
charged, it appearing he was very old 

- andinfirm, 497 


Attornies. Vide Uenue, Mar⸗ 
| rants of Attorney; 
Proceedings by Attorney ſtaid till Bill 
delivered, 3s, 123, 243 
Writ to excuſe an Attorney not to be dif- 


37 
Attorney 


C 


puted on Aſfidavits, 
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Attorney in the Country anſwerable for 
. Agent's Miſtakes, Page 37 
Attorney of K. B. not to be admitted of 
this Court without a new Stamp, 38 
Attorney may retain Monies of Executor 
for Buſineſs done for Teſtator, 38 


Attorney letting Judgment go, having Or- 


ders to plead, not puniſhable if a juſt 
Debt, | 38 
Attorney cannot appear for Tenant in 
Poſſeſſion by Order of the Landlord, 39 
A Clerk to G. as a Scrivener, though alto 
an Attorney, not to be admitted, 39 
Attorney not to be changed 'till his Coits 


paid, 40 


Attorney forejudged not to be ſued by Bill 
| 4 


by 
1 


Attorney's Bill for Conveyancing not to 


be taxed, 41 
Attorney to pay Coſts on both Sides for 
many Blunders in Capias, 411 


On Attachment of Contempt, Attorney 
admitted to Bail laſt Day of ſecond 


Term, 77 
Fee Coſts, f 358 
Norice, 306, 307, 264 
Priſoners, | 399 
Proceſs, 


Warrants of Attorney, 


Writ of Privilege to excuſe an Attorney 
from ſerving in the Trained-Bands of 
the City, the Service being perſonal, 42 

An Attorney who had been, at his own 
Inſtance, ſtruck ont of the Roll, re- 
ſtored to his Privilege on Motion, 42 

Attornies mult ſue each other by Bill, not 
by Proceſs ; and that as well where they 
are of different Courts as of the ſame, 


437 4+ 

An Attorney forejudged mnſt be ſued in 

the common Way by O.1ginal ; and a 

ſecond Forejudger obtained pending the 
firſt, ſet aſide, 


43 
Attorney of C. B. may for a Debt 65a | 


fide, tae an Attorney of B. R. by At- 
tachment of Privilege, and he ſhall not 
be intitled to Privilege, 0 
Proceedings ſtaid, Plaintiff having been 
ſtruck off the Roll, and not able to ve— 
rify a pretended written Authority trom 
another Attorney, 45 
Attorney's Bill that has been paid, not to 
be taxed ; and Rule to ſhew Cauſe clan. 


deſtinely obtained, diſcharged with Colts, 


46 
Attorney, Priſoner, commencing an Ac- 


473, 414, 415, 419 
= 


_ 


1 


Impriſonment, in an Action begun be- 
fore it, not within Stat. 12 Geo. 2. c. 13. 
it being a Continuance of the former 
Suit, &c. Page 46 
Rule on an Attorney to reimburſe the Bail 
on the Bail-Bond their Debt and Coſts, 
which they became liable to by his put- 


being an Attorney of this Court, nor 


he ſhorid not be ſtruck off the Roll, on 
Compiaint that he had impoſed on the 


geitions, diſcharged with Coſts, being 
fully anſwered, 47 
Proceedings againſt an Attorney in an 
Action Qui tam commenced by Original, 
_ irregular, and ſtaid, a 
Attorney's Bill ordered to be taxed, as be- 
tween Attorney 'and Clicnt, 140 
Attorney for many groſs Blunders ordered 
to pay Colts, 11 
The Statute 12 Geo. 2. c. 13. diſqualify- 
ing Attornies who «Gre Priſoners, relates 
only td proſecuting, and not to defend- 
ing Suits, N 26 


Attorney by Capias; Proceedings ſtay- 
ed, and Defendant's obtaining Time b 
Judge's Order to put in Bail, held no 
Waiver of his Objection, 53 
Leave granted to enter Judgment on an 
old Warrant of Aitorney in Michael- 
mas Term, on Athdavit that Defen< 
dant was living in Ireland on the 1875 
of September preceding, as a reaſonable 
Length of Time for the Diſtance, 


—_— 
a 


Audita Querela. 
See Judgment, 277 


Awards, 


Attachment for Non-performance of a 
Parol Award granted, 54 
Defendant in Cuſtody, Award made he 
ſhould pay Plaintiff Money at a future 
Day, Defendant not to be diſcharged 
'til! Performance, 54 
Submiſſion made a Rule of Court on pro- 
ducing one of the Bonds, 55 
So on producing an Agreement (made on 
foot of Bond) not ſigned and made 
before Execution of Bond, 55 
Objections to an Award purſuant to Bond 


tion on a Bail-Bond aſſigned after his come too late after the firſt Term, 55 
| . SY | 


Submiſſfon 


ting in Bail in B. R. diſcharged, he not 


ever practiſed in it, 47 
Rule for an Attorney to ſhew Cauſe why 


Judge who admitted him by falſe Sug- 


Plaintiff an Attorney ſued Defendant _ 


' | 53, 54 
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Submiſſion to make Award by Writing 
indented, Award good tho' not indent- 
ed, Page 55 


Money awarded muſt be paid tho Party 
hath a Counterdemand, 56. 


Award, tho' it don't appear when ___ 
ed ; 5 

Coſts taxed by Prothonotary good, tho' 
he not named, > | 56 

Award that all Actions are to ceaſe 
amounts to a Releaſe, 56 


See Coſts, N 


Matters referred to three, ſo as they, or 
any two of them, Cc. Award made by 
two, the third having ſufficient Notice 
and not attending, held regular, and 
their Authority ſufficient, 57 
Verdict for Security, Matters referred by 
Rule, made a Rule of Court, Award 
for Defendant to pay, Sc. if Plaintiff 
cies to proceed upon the Verdict for 
Non- performance, Cc. he mult apply to 

the Court {or Leave, 57 


Rule for a ſubſcribing Witneſs to an Ar- 


bitration-Bond to ſhew Cauſe why he 
ſhould not make an Affidavit touching 
the Execution of the Bond, made ab- 
ſolate, 55 
On Application for Leave to take out 
Execution for Non-pertormance of A- 
ward, Affidavit of the due Execution of 
the Award, or of a Demand of the Mo- 
ney, as neceſſary as it Plaintiff had pro- 
ceeded by Attachment, ; 58 
Award of Coſts, where uncertain, 166 
Award of Coſts to be taxed by the proper 
Officer, held good; and that where fo 
generally awarded, the ſworn Officer 
may atcertain the Quartumy 166 


Appearance. 


Defendant has eight Days Time to appear 
on a common Capias, though Demand 
above 104. 242, 300 


Defendant has eight Days excluſive of Re- 


turn Day to enter Appearance, 245 


Vail. 


BAIL on a Ca. in MWitbernam, 59 
Defendant held to Bail on Affidavit of 
Criminal Converſation with Plaintiff's 
Wife, tho' Affidavit made that Plain- 
tiſt's Death was reported, and a Second 
Marriage had, ; „ 
Special Bail on Affidavit of taking away 
and ſpoiling Hop Poles, Ec. to the 


Damage of 201. without Judge's Order, 

: 5 5 Page 65 
Special Bail in Covenant on Affidavit that 
Plaintiff was damnified 1001. by De- 
fendlant's refuſing to dance according to 
Articles, | ; 67 
Whether a Man can be held to Bail for 
leſs than 204. in a County Palatine, 6 9 
Two Defendants held to Bail ſeverally on 
a ſeparate Action, when Affidavit was 
Jointly, irregular, 3 70 
A, ordered to pay B. 100 J. in a Court in 
France, which Sentence was annul!-4 
by the Parliament of Paris, A. not to 
be held to Bail here, 77 
Defendant ſuperſeded by Surprize, may be 
arreſted again for the ſame Debt, 717 


| Plaintiff nonſuited in Debt on Bond may 


arreſt Defendant in new Action on ſame 
Bond, 73 
Affidavit by Adminiſtrator that Defendant 
is indebtcd in 401. as Plaintiff believes, 
and as appears by Note, 74 
No Bail in an Action of malicious Protc. 
cution, Plaintiff being acquitted on a 
Flaw in the Indictment, | 76 
Otherwiſe for falſe Impriſonment, 76 
In Aſſault to the Damage of 500 I. Bail 
ordered, and taken ſeverally in 140“. 
Verdict 300 l. each Bail to pay 140 J. 76 
No Bail on a Pick-Pocket's Affidavit le- 
turned from Tranſpor tation, 


73 
In Debt, Afumpfit and Trower, Bail is ot 


Courſe, | 79 
In Treſpaſs, Detinue, and Treſpaſs for 
meſne Profits, at Diſcretion, 79 
For Words (under Slander of Title) or a 
Qui tam, or a Fine, Penalty, or Amer- 


ciament, no Bail, 79, 80 
A. diſcharged on the Fugitive Act not to 
be held to Bail, 81 


Affidavit by Attorney on a Bond tha: 
Money appears due, and Acknowledg- 


ment of the Debt, ſufficient, - 82 
Affidavit for Bail taken before Plaintifi*s 
Attorney, good, 60 


A Recognizance in the Declaration being 
variant from the Record, Plaintiff can't 
have Judgment on Nel tiel Record, 69 

In Debt on a Recognizance the Writ muſt 
be ſerved four Days before Return, 62 

One Perſon only Bail ſurrenders Defend- 
ant, not ſufficient to excute Sheriff, 69 


Tho' Plaintiff has loft a Trial, yet Bail 


may ſurrender, where Plaintiff proceeds 
againſt Sheriff, „b 
Defendant ſurrendered to a wrong Priſon, 
whereby Plaintiff loſt a Trial, Ball- 
Bond not to be diſcharged, 64 


SUL 
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A Surrender muſt be ſedente Curia on the 

quarto die poſt of the Return of the Writ 
en an Action on a Recognizance, 

Page 66 


So on the Second Sci. Fa. 75 
The particular Hour of Defendant's Sur- 
render to be entered by Filazer, 69 
Attorney not to take Bail-piece from 
Judge's Chambers, but the Redd:4:t ſe 
to be entered thereon, 68 
' Defendant ſurrendered by his Bail and 
Reddidit ſe ſigned by a Judge, Bail re- 
fuſed to pay the Fees, ſo Defendant 
Went at large: The Entry obtained 
void, as alſo the Surrender, 68 
Bail-Bond on Attachment out of Chancery, 
if not for want of Appearance or An- | 
ſwer, bad, 64 
Gn Bail-Bond Proceedings ſtaid, the 
Plaintiff in the Original Action dying 
before Judgment could be obtained 
thercon, 70 
Verdict for Plaintiff on Bail- Bond; Leave 
given to file Bail in the Original Ac- 
tion on Payment of Coſts, and Judg- 
ment to ſtand as a Security, 74 
Bail-Bond in Cuuntry Cauſe not to be 
put in Suit till eight Days excluſive of 
Appearance-Day of Return V/rit, 77 
Proceedingson Bail- Bond ſtayed on Terms, 
and the Bond to ſtand as a Security, 
tho' Plaintiff had not declared de bene 
He, ; 81 
Held the Bail-Bond ſhouid not ſtand as a 
Security, , 84 
Vail put in before Arreſt and not excepted 
againſt in twenty Days, regular after 


Notice, : 81 
Bail to the Sheriff being Bail above may 
be excepted againſt, 63 


After an Exception, additional Bail to be 
perfected and juſtined in four Days at 
Defendant's Peril, 


TY 
What Time Defendant has to juſtify an | 


Exception in Vacation, 2 
Court will give Time to rectify a Miſtake 
of filing Bail in a wrong Office, 63 
Bail- piece omitted to be filed in Time by 
| Clerk's Neglect, received, 65 
A Bail not to be ſtruck out of Bail-piece, 
unleſs Affidavit that he is a material 
Witneſs, 69 
Defendant not diſcharged on a common 
; Appearance, tho' Affidavit made of Li- 
cence not expired, 2 +: 2 
Lankrupt on producing his Certificate, 
Sc. allowed to enter common Appear- 
ance, 69 


On Defendant's Affidavit that he believed | 


the whole Debt would appear by In- 
dorſement on the Bond to be paid, 2 
common Appearance entered, Plaintiff 
not producing Bond, Page 7% 
Juſtification of Bail at Judge's Chambers 
not ſufficient, 67 
In Affidavit of Juſtification the Word juſt 
mult not be annexed to Debts, 67 


Proceedings againſt Bail pending a Writ | 


of Error ſtaid, 66, 68 
Bail muit be put in on an Action of Debt 

on a Judgment, tho" Bail before put in 

on a Writ of Error on that Judgment, 


; 71 
Bail in Error liable on 2 Non. pros for want 
of Trau ſcribing, 71 


In Debt on Bond for Performance of Co- 
venant, and Error brought, no Bail, 72 
On a Writ of Error in Eje&ment, Bail 
may be put in without Plaintiff in Error, 


75, 78 


Bail in Error on a Bond for Payment of 
Money mentioned in a Mortgage, and 
not for Performance of Covenants, 78 
Proceedings againſt Bail ſtaid pending a 
Writ of Error without giving Judg- 
ment, © 82 
Principal being ſurrendered and charged 
in Execution, Bail to be diſcharged on 
Application, 66 
Feme-Covert not to be held to Bail when 


her Huſband not arreſted, 67 
Ca. Sa. lodged with Sheriff four Days in- 
cluſive before Return, too ſhort, 64 


Bail may he put in before Return of the 
Writ after an Arreſt, but not before an 
Arreſt without Conſcnt, $3 

Each of the Bail liable to pay the whole 
Penalty of the Recognizance, if not more 


than the Sum recovered, 76 
See Judgment, 27 
Outlawry, 322 
Priſoners, 393 
Scire facias, 90 207 
Superſedeas, 499 


Where Proccedings on Bail-Bond are 
ſtaid, on Conſent that it ſhall ſtand as 
Plaintiff's Security, it is always intend- 
ed, and ſhould be expreſſed, that Judg- 
ment be given and Execution only ſtaid, 
| 7p | 85 

Defendant held to Bail in an Action for 
the Penalty of 1007. for not delivering 
Goods of 3001. Value, within a certain 
Time, purſuant to Agreement in Wri- 
ting, a 86 

Bail to an Action upon à Judgment; 

Judgment again Defendant, and Writ 
oy againſt 
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againſt Bail, before the Return of the 
Writ, on Motion, . Proceedings againſt 
Bail ftaid pending a Writ of Error to 
reverſe the firſt Judgment, they conſent- 
ing to give Judgmeut in the Actions 
againſt them, Page 86 
Bail on Reverſal of an Outlawry ; Motion 
by them to have their Recognizance 
diſcharged, Plaintiff having proceeded 
to Judgment, though new Original was 
not filed within two Terms, and De— 
fendant brought Writ of Error, denied, 
and left to their Plea, 7 86 
Affidavit to hold to Bail made by a third 
Perſon, muſt be poſitive, except in caſe 


of an Exccutor, where Belicf is ſuffici- 


ent, I's 87 


— 


3 
Affidavit that Defendant was indebted if 


the Ship Suſſex was unavoidably loſt, 
prima facie ſufficient, otherwiſe there 
could be no Bail in Bottomree Bonds; 
but Affidavits controverting the Fact 
heard on both Sides, 87 
Defendant held to Bail by a Judge's Order, 
in an Action for meſne Profits after 
Ejectment, diſcharged by Conſent on 
common Appearance, the Acetiam, b 
Miſtake, being in Caſe inſtead of I ref. 
paſs only, 87 
Two Pays Notice of Juſtification is the 


general Rule in all Caſes, and denied 


to be inlarged, for Plaintiff to make 
farther Inquiry, 88, 101 
Exception to Bail muſt be entered in Fi- 
lazer's Book, or on the Bail-Picce, and 
Notice of it given in Writing to De- 

fendant's Attorney, 88, 101 
Bail cannot ſurrender the Defendant be- 

fore the Return of the Writ; but it 
having been done by Miſtake, he was 

brought into Court by Habeas Corpus, 


and rendered de n9vo, 88 
No Bail in Counties Palatine under 20 J. 
89 


Where the ſame Bail are put in above as 
to the Sheriff, and excepted to, taking 


Aſſignment of the Bail-Bond is not a 


Waiver of the Exception, 90 
Proceedings on Bail-Bond never ſtaid 


where Plaintiff has been delayed of 


Trial, but upon Payment of Colts, 
and Conſent that Bail-Bond ſhall ſtand 
as a Security, 91 
Delivery of Declaration as de bene «ſe, 


after the Time for putting in Bau is | 


expired, no Waiver of Exception, 92 
But the Demand of a Plea is, 92 
Rail cannot be put in after final Judgment, 

| 92 


Proceedings on a Bail-Bond taken on a 
Capias of this Court, ſet aſide, with 
Colts, Plaintiff's Attorney having put 
it in Suit in B. R. Page gz 

How Bail to be put in to ſave the Advan- 
tage of pleading in Abatement, 94 

In an Action on a Judgment in inferior 
Court, Bail required here, though Bail 
was filed in the Original Action below, 


| 4 
Infant liable to the Debts of his Wife vr 
full Age, and held to Bail, 95 
Proceedings on Bail-Bond ftaid on Pay- 
ment of Debt and Coſts, &c. 96 
Huſband and Wife arreſted, Bail put in 
for both, and rendered to the Fleet, the 
Wife diſcharged on common Appear- 
ance, | 96 
Where the Caption of Recognizance is in 
another County, and afterwards in- 
rolled in Middleſex, Scire facias may be 
in either County, 96, 207 
But where the ws eee is in Middleſex, 
Scire facias mult be there alſo, 96, 207 
Filazer makes out the firſt Scire factas, 
Prothonotary the ſecond, 9h 
Proceedings on Bail-Bond ſtaid, Defend- 
ant in Original Action dying before 
Judgment could be had againſt him, 99 
Not ſtaid where there might have been 
Judgment if he had put in Bail in 
Time, . 99 
Wife not diſcharged on a common Ap- 
pearance, unleis the Marriage is clearly 
made out, | 100 
The producing a Duplicate of Defendant's 
Diſcharge as a Fugitive held ſufficient 
to intitle him to a common Appearance, 
| 100, 102, 105 
Affidavit by a third Perſon, that Defend- 
ant was indebted as appeared by a ſtated 
Account, inſufficient; but made good 
by a ſublequent one of Defendant's ac- 
knowledging the Account, 100 
Defendant producing his Certificate as a 
Bankrupt, diſcharged on a common 
Appearance, | 


N 101 
| Juſtification before a Judge no Juſtifica- 


tion but by Plaintift's Conſent, 101 
The Rule oF Court requiring Bail to be 
perfected within four Days after Excep- 
tion, intends the next four Days in 
'Term, ; 101 
Bail reſiding in the Country, who had 
entered into a Recognizance before a 
Judge in Town, on Exception juſtified 
by Affidavit, 102 
Where Rule upon Sheriff to bring in the 
Re PK Body 


* 
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Body in ſix Days, 1 before 

a Judge within that Time ſufficient, 
unleſs Plaintiff excepts, Page 102 
Proceedings on Bail- Bond ſtaid upon 
Terms, Plaintiff having delayed him- 
ſelt, 103 
Leave to enter an Exoneretur on the Re- 
cognizance, Defendant, pending the 
Action having become a Bankrupt, and 
ohtained his Certificate, 104: 
Proceedings {aid as againſt one of the Bail, 
two other having been juſtified in Court 
after Exception, 104 
So as to the other, Proceſs having been 
ſerved two Days only before the Re- 
men, 104 
Proceedings on Bail-Bond ſtaid, De- 
fendant in Original Action having be- 
come a Bankrupt, and obtained his 


Certificate, | 10 5 
Defendant cannot render himſelf, unleſs 
Bail perfected in Time, 105 
Where delivering Declar ation is a Waiver 
of Exception, ibiil. 
Recognizance is tel immediately 
after a Ca ſa returned, 106 


Bail in Action of Debt on Judgment diſ- 


charged, there being Bail in the Ori- 
ginal Action, 107 
In Covenant, Bail only where Damages 


can be reduced to a Certainty, 108 


So in Action on Bond to ſave harnileſs, 
Plaintiff muſt ſwear poſitively and cer- 
tainly how and for how much he 1s 
damnified, 109 

A new Bail-Piece made out that Bail 
might ſurrender Defendant, the old 
one not being to be found on Filazer's 
File, on Affidavit of Defendant's Agent 
that it had been allowed and filed, 108 

A common Appearance denicd, the Mat- 
ter alledged being improper to be = 
cuſſed on a Motion, 

The Rule to prevent Sheriffs Officers, aha 

other Perſons concerned in the Execu- 
tion of Proceſs, from being Bail, ex- 
tends only to Proceſs of this Court, 99 

Seamen dilcharged on common Appear- 
ance, being in King's Service; and 

where ſuch Service continues, though 
abſent, SE F 95 


Bail on Mabeas Corpus. 


The Rule for Bail is not limited to any 
particular Tune, 90 


N 


Bail in _ 


The Scire facias on a Recognizance of 
Bul on a Writ of Error, never ſets 
torth the Condition of the Recogni- 
Zance, : Page 93 

The Recognizance in Error on Judgment 
after Verdict in Ejectment, to be taken 
in the Value of two N Profits, and 
double Coſts, 103 

No Bail required in Writ of Error 
brought by Bail on Award of Execu- 
tion againlt them on a E in 
Error, 

Where Rule for better Bail ſerved in Vie 

cation, Defendant has not Time of 
Courſe to perfect his Bail till the next 


Term, but ought to juſtify before a a 


Judge; and Execution ſued out for 
want of it, held regular, 211 


Bail⸗Bond. 
See Bail, 335, go, 91, 925 96, 99, 107, 
105 
See Attornies, ; 53 
Priſoners, 399, 400 


Rule abſolute by Conſent, for delivering 
up the Bail-Bond on entering a com- 
mon Appearance; Defendant a Mem- 
ber of the laſt Parliament having been 
arreſted before the Expiration of 40 
Days after the Diſſolution, 119 

Plaintiff excepted to Bail the Day after 
Eafter Term, and for want of Juſtifi- 
cation before a Judge, took Aſſignment 
of, and proceeded on Bail-Bond ; De- 
tendant juſtified the Bail in Court the 
firſt Day of next Term, and moved to 
ttay Proceedings; which was ordered 
without Coſts, 110 

A Palace Court Officer not admitted to be 
Bail, and Perſons concerned in exe- 
cuting the Proceſs of all other Courts, 
as well as this, held to be within the 
Rule of Court, 110 

Defendant after a. Judge's Order for 
Time to perfect Bail put in Bail, and 
ſurrendered himſelf in Diſcharge ot 
them, without a Juſtification, held re- 
gular, and Plaintiff's Proceedings on 
tlie Bail-Bond ſet aſide, 111 


Exception againſt Bail in Vacation, or ſo 


late in Term that Defendant cannot 
juſtify within ſuch Term; DetenJant 
has by the Courſe of the Court Tune 
to juſtify tal the 4th Day of the next 

Term 


— 
= — — 


Term incluſive; Juſtification before a 
Judge in the Interim not neceſſary, and 
Proceedings on Buil-Bond for want of 
it ſet aſide with Coſts, Page 111, 112 
Proceedings on Bail-Bond not ſtayed 
where Plaintiff has been delayed, 112 
Where Action diſcontinued, and De- 
fendant charged de zowo for ſame Sum 
and Cauſe of Action; common Ap- 
pearance and Superſedeas granted, 113 
Where Cauſe of Action did not accrue till 
after Bankruptcy, and the Money was 
to hecome due on a Contingency, not 
within any of the Statutes of Bank- 
rupts; and Defendant muſt be held to 


Bail, | 113 
Bail-Bonds, Declarations in Actions 
thereupon amendable, 114 


Dctendant, Armourer on Board a Man of 
War, diſcharged on entering a common 
Appcarance From Arreſt tor a Deht 
under 20 J. as a Seaman under Stat. 

1 F. 2. b. 14. 114 
After Nonſuit in B. R. in a new bailable 
Action in C. B. a common Appearance 
ordered to be accepted, 115 
Aihdavit of Debt on a ſingle Sheet made 
in three Cauſes not applicable to any 


one; there ſhould be an A ffidavit en 


Stamps in cach Cauſe to hold Detend- 
ants to Bail; Common Appearances 
therefore ordered to be accepted, 
Bail have four Days to juſtify in full 
Term after Exception in Vacation; 
Juſtincation cannot be in Vacation, but 
by Conſent, Proceedings on Bail-Bond 
for want of it ſtayed 2uithout Colts, 


115 


Defendant arreſted by Capias in Kent, and 
Bail juſtified; if Plaintiff declares in Lon- 
don he loies his Bail, and after Judg- 
ment, if he bring a freſh Action on the 
Judgment, he ſhall not hold Detendant 
again to Bail, a 116 
Where Bail in original Action, none in 
Debt on Judgment ef e contra. No 
Priſoner ſhall be held to Bail in Debt 
on Judgment in a Cauſe where he has 
been ſuperſeded by the Rule 1 G. 2. 
| | ibid. 

A Plaintiff, tho* convicted of Perju 
may make an Affidavit of a Debt ſuf- 
ficient to hold a Detendant to Bail, tho' 
he cannot be a Witneſs, 116 
Proceedings on Bail-Bond ſtayed æwithout 
Coſts, Defendant having ſurrendered 
before it was put in Suit, 117 


Common Appearance ordered to be ac- 
cepted for want of aw Acetiam in the 


15 
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Præcipe for the Writ left with the Fi- 
lazer, tho” inſerted in the Capias ad Re- 
ondendum which was indorſed for 
ail, Page 117 
Bail-Bond muſt be put in Suit only in 
that Court where original Action 
broughtz and Attorney of C, B. by 
entering into a Bail-Bond in an Action 
in B. R. waives his Privilege of being 


ſued in C. B. 217 

25ankrupf. 

See Bail, | 101, 194 
WMonep into Court, | 359 
Double Pleas not allowed, 360 

- Priſoners, 386 


Court is not required by Stat. 5 Geo. 2 
c. + to proceed in a ſummary Way 
as to the Goods of a Bankrupt, though 


they are as to his Perſon, 204, 206 
Sce Coſts, | „ BIS 
| Baron and Feme. 
See Bail, 96, 150 
Eſectment, 189 
Cxecution, 207 


Wills againſt Attornies, Kc. 


See Amendment, 24, 16 
Attorney, 43, 44 
Bills of Attorney. = 
See Attorncp, 6, 140 
Coſts, F i 148 
Bills of Exchange and Pro- 
miliory Rotes. 
See 8 &c. 16 
nquirp, » 23 
Trial, 5 25 = 
Penne, | 4) 
Certiorari. 
SEE Amendment, . | 72 
Priſoner, 399 
Commilsion. 
Commiſſioners Names, according to 


12 Ann. to cxamine touching ſecret 
Truſts for Papiſts, ſtruck by Protho- 
notary, and Interrogatories ſettled by 
him, | 2, 350 
Commitment. 


The TABLE of 


Commitment. 


gee Habeas Corpus, 
Priſoners, 


' Pace 223, 20 
395, 388 
Compoſifion. 


In an Action on the Statute of Uſury, 
Proſecutor cannot Compound without 


leave of the Court, 112 
dee Ctial, 4359 


Conftinnance. 


dee Execution, 205 
Imparlance, | :- 
Pleadings, 345 


Coſts. 


ol. 35. 10 d. taken off of Attorney's 
Bill of 754. 155. 7 d. Attorney ſhall 
have the Coſts of Taxation, a 118 

Coſts denied on not executing [ngui ry ac 
cording to Notice, now altered, and 
the ſame as for not proceeding to Trial, 

118, 123, 230 

In Action for Money received to Exe- 

cutor's Uſe, Executor muſt pay Coſts, 


125 
Attorney's not to be tax<d after he 
is dead, 119 
So tho Mo 1ey offereg to be brought into 
Court, 119, 122 


oy to be paid on common Rule in 
Ejectment to the Repreſentative of 
Plaintiffs Leſſor, : 119 
On an Aſportavit or Injury done to a Per- 
tonal Chattel, Plaintitf mult have his 
Coſts, tho” Damages under 407. 119 
So for tearing Plaintiff's Cloaths, 120 
Otherwiſe on breaking a Door, wich 
was fixed to the Houſe, i 12 
On Not guilty to a new Aſſignment, and 
Damages under 40. no more Coits 
than Damages, | 124 
In Action for Scandal, Defendant julti- 
fies, Damages under 40s. full Coits 
taxed and Execution; there ſhonl.l be no 
more Coſts than Damages, ſpecial Da- 
mage not being proved; 3 ſet 


aſide with Colts, 123 
Abbreviations in Attorney's Bill helpel 
after Verdict, 21 
Attorney's Bill not to be taxed after In- 
quiry executed, 124 
Attorney's Bill for Putineſs in Doncaſter- 
Caurt not to be end we 122 
, 


Principal Matters. 


Proceedings not to be ſtaid tho“ Aﬀtion 
brought hefore the End of a Montn 
after Delivery of Bill, Pare 123, 243 

A Bill muſt be firſt oye for, and the 

a Motion to tax it, 126 

On Entry of Nil capial per breve on a 
Plea in Abatement, no Coſts, 120, 257 

On a Point reſerved, and judgment tor 
Defendant, who dies, Coſts m nuſt! be 


paid to his Exccutor, 129 
Demand of Cofts muſt be made at ſane 
Time Rule is ſerved, 123 


On a Repleader and Judgment for Plain- 
tiff, no Coſts allowed for the imma- 
terial Pleadings, &c. 125 

In Ejectment one Defendant confeſics 
5 Sc. and a Yerdic 
for a Third Part, otlier B e dil 
not confeſs it, &c. Coſts againtt tim 
on Motion, 121, 174 


t 482 11.47 harm 


In Trover, or any other Action, ſave 


Ejectment, Proceedings in ſecond Ac- 


8 + 3 1 LY $ TIE C 
tions not to he tai unt. mend 01 


Coſts in firſt, 125 
And in E;:Qment if Party in Priſon no 
Stay, 5 183 
Nor Sccurity to he given for Caſts if In- 
fant Leſſor, Sc. in Eiectment, 177 
Attachment fer nt paying Cott; to an 
Adminiitrator, ſo an Executor, 122 
On a Nonſuit in Prohibition, Adminittra- 
tors, Plaintiffs pay no Cuits, 127, 129 
On a Diſcontinuance, Adminittrater, 
Plaintif; 27S Cofts, | 169 


1 


Coſts of 2 Rieter rence not to 18 allawed, 


: 

Coſts of ſtrik ting 2 Special Jury not tb 
allowed, but all otlier reatonable Colts 
relating tiiereto may, 123 
Alter d pen Stat. 24 Gen 2. 

On Verdict againſt a common Informer, 


he muſt pay Coſts, 124 
No Security for Coſts to be giv: en by an 
Intor:: 2 1 8 1 26 


Verdict 2&7 ink an inferiar Traieſman for 
- KLANG Game, he m. it pay Cotts, 125 
Proche: EH Alge. 26 < of Plaintiff able to Coſts. 


123 

See Attachment, 34 
Attorneg, | 47. 11 
Award, 166 
lag, ctmers, 182, 133 
Impatlance, 227 
nquirn 5 5 

: 3 

Tu dgment „ 20, % 154; 27%. 27h 
8 EE, 
Money into Court, 283, 234 237 
Jonſuit, 312 
Outiawrs, | 32. 227. 424 
Olradings, 
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Pleadings, 
Proceſs, 
Heplevin, 
Crial, &c. 


Page 346 
419 

429 

459 


Where an Attorney makes an Abatement 
in his Bill, che Court will conſider the 
Sum accepted as his Demand; and if 
Deduction from that does not amount 
to a ſixth Part, he ſhall not pay the 
Coſts of taxing, 128 
No Coſts againit Plaintiff Adminiſtrator, 
where Converſion in Inteſtate's Life- 
time, 129 
Aliter where in his own Time, 132 
A new Aſſignment no Special Pleading 
to intitle Plaintiff to more Coſts than 
Damages, under 22 & 23 Car. 2. 
12 
Doubted if Adminiſtrators, Plaintiffs 5 
Prohibition, ought to pay Coſts for 
not proving their Suggeſtion within 
ſix Months, 129 
Coſts of Suit in Prohibition commence 
from the Suggeſtion, | 130 
In Prohihition where a feigned Iſſue was 
directed to try a Fact for the Infor- 
mation of the Court, on a Verdict for 
Plaintifi\, Coſts given him, 130 
Executor, Plaintiff, not liable to Coſts on 
a Nonſuit, according to Statute, 130 
Coſts in one Cauſe refuſed to be ſet 
againſt Coſts in another, the Partics 
not being the ſame, 130 
But granted where the ſame, 145 
Defendant cannot move for Judgment as 
in Caſe of a Nonſuit, after having ob- 
tamed a Rule for Coſts for not pro- 
ceeding to Trial, 131, 314, 316 
Where ſeveral Defendants in Ejectment, 
and one acquitted, how he is to have 
Colts, 131 


No more Coſts than Damages in Action 


for Words, unleſs the Words are not 
actionable in themſelves, but only with 
reſpect to the ſpecial Damage, 132, 135, 


| — 9 
Though the Plea confeſſes the Treſpaſs, 
yet Iſſue joined, and Trial, and Ver- 
dict for Defendant, but Court gave 
Judgment for Plaintiff; and Writ of 
Inquiry being executed, how Coſts 
given him, 133 
Plaintiff ſnall not pay Coſts for not pro- 
ceeding to Trial according to Notice, 
where his Default is not wilful, 133 
Ejectment in this Court ſtaid till Coſts in 
a former brought in B. R. paid, 133 
Where Plaintiff intitled, or not, to more 


4 


Coſts than Damages, the Damages 
under 40 £, Page 134, 144 
Coſts denied for not executing Writ of 
Inquiry before a Judge of Aſſize, pur- 
ſuant to Notice, | 135 
From what Time, treble Coſts upon in- 
ſolvent Debtors Act are to be com- 
puted, Pen 136 
How Coſts to be taxed, where Defend—- 
ant pleads ſeveral Pleas by Leave of the 
Court, and ſome are found againſt him, 
136, 140, 141 

Coſts of an Amendment paid Plaintiff - 
Agent aſter Plaintiff's Death, ordered 
to be returned, | 133 
In Prohibition Coſts given purſuant to 
Stat. Wil. 3 133 
In Trover againſt three, and two acquit— 
ted, no Coſts for them, 139 
In Quare Impedit no Coſts, 139 
How Coſts where Iſſue and Demurrer 
joined, and Verdict on one for Pluintiff, 
and on the other Judgment for De- 
fendant, 141 
Executors and Adminiſtrators liable to 


Coſts in no Actions which they cannot 


bring in their own Right, 141 
Aſſault and Battery againit two, wo 
_ ſeveral Matters, Verdict for one 
efendant in ont Plea, but Coſts de- 
nicd; 4 & 5 Ann. not extending to the 
Caſe, | pee: - 
So doubted if it extends to Replevin, 
: 141, 144 
Though Arbitrators award Coſts of Suit 
and Reference, yet Prothonotary only 
to tax to the Reference, 58 
Where Countermand of Trial is regular, 
Coſts cannot be allowed for a Witncls 
who ſet out before it, 307 


| Colts ordered to be paid by Attorney both 


to Plaintiff and Defendant, for pleading 
fraudulently two Judgments without 
Defendant's Order or. Privity, 358 
See Eſectment, 191 
In Treſpaſs againſt four Defendants, Ver- 
dict againſt one only, the reſt acquit- 
ted; Motion by them, on Affidavit 
that Plaintiff was poor, Cc. to. have 
their Coſts deducted out of what Pro- 
thonotary ſhould allow Plaintiff againſt 
the other Defendant, denicd, 145 
Money paid into Court ordered to be paid 
to the Aſſignees of Plaintiff, who was 
become a Bankrupt, they paying bis 
Attorney's Bill to be taxed by Protho- 
notary, * 

n 


The TABL E of 


In two Actions between the ſame Parties, 
Proceedings on the final Judgment, in 
tnat wherein the leaſt Damages were 
recovered, ſtaved, and the Damages and 
Coſts allowed the Defendant townds 
Payment of the larger Sum, recovered 
by him in the other Action, Page 146 

Avowant though not named in the Stat. 

of 4 Ann. held to be within the Mcan- 
ing and Intent of that Sratute ; and al- 
> Jowetl Coſts on the Pleas found for him, 
to be deducted out of Coſts allowed 
Plaintiff, | 146, 147 

On Afflavit of Death of Leſſor of Pj4in- 
tiff, Rule that Proccedings ſhould ftay 
till Security given for Defendant's Cotts, 

| 147 

The Rule for Coſts of Taxation of an 
Attorney's Bill, ſhould not in the firſt 
Inſtance be abſolute, but to ſkew Cauſe, 

| > "147 

Since the Statute of 2 G. 2. c. . Colts 

of Taxation have been reciprocally given 


to the Party charged, and to the At- 


torney, as a ſixth Part has or has not 
been taken off, 5 ibid. 
Double Colts not allowed on a Nonſuit 
in Replcvin, where Pluntitt declared 
for taking and detaining an Ox, and 
Defendant avowed the taking as a Sci. 
zure for a Heriot Cuſtom, clauning no 


Right to diſtrain, 148 
Aliter had it been for Heriot Service, &c. 
are diſtrainable, ibid. 


Rule for Coſts in Prohibition, Defendant 
having forced Plaintiff to deliver a De- 
claration, and then pleaded only that 
he did not proceed in Spiritual Court 
after the Prohibition, winch Court held 
to be a ſham nugatory Plea, not being 
to the Merits, and ſuch a Plen as would 
not intitle Plaintiff to Colts under Stat. 
8 & 9 Will. 3. c. 10. ſ. 3. 148 

Where in Trefpaſs no more Coſts than 
Damages, Iſſue on Plea of Not guilty 
to the Nowel Aſſignment being found 
for Plaintiff; and Defendant not en- 
titled to Co's, though other Nies on 
Pleas of Juſtification found tor him, 

Rule to Tax Plaintiff his Colts in Eject- 

ment againſt one of the Defendants, 
who did not appear on the Trial, and 
confeſs Leaſe, Entry and Ouſter, 149. 

Coſts of a former Aſſizes when a Caule is 
made a Remanet, not allowed unleis by 
Conſent of Parties expreſſed in a Rule 
or Order entered into for that Purpole, 

150 


Principal Matters. 


In Debt on Stat. Edu. 6. for not ſetting 


forth Tythes wicre treble Value is re- 
covered, Coſts are given where fingle 
Value found by Jury does not exceed 20 
Nobles by Stat. 9 M. 3. c. 10. ſ. 3. with- 
out Coſts, if the tingle Value exceeds 
20 Nobles. In a Spiritual Court don- 
bie Value is recoverable with Coſts, 

Page 150 


Plaintiff entitled to Coſts in an Action 


againſt the Iohabitants of the Hundred 
on the Stat. 1 G. 2. c. 5. againſt Riots, 
where his Delling Houſe demoliſned, 

151 


Where a Cauſe is made a Remanet, and 


neither Party to blame, the Colts of 
the former Aſſizes are allowed, after 
a Verdict for Plaintiff or Defendant at 
the ſubſequent Aſſizes in B. R. but net 
in C. B. proper for Judges to conler to 


bring about a Uniformity, 153 
Covenant. 
See Monep into Court, 284, 237 


Courts of Conſcience. 


Leave given to enter a Suggeſtion on the 
Roll, (purſvant to Stat. 1 V. SVV. 
erecting Courts of Conſcience at B. and 
G.) that the Parties are hoth Inhabi- 
tants of G. and the Debt recovered 
under 40. 353 


Damages. Vide Inquirp, 
Trials. 


N Aſſault and Mayhem, Damages in- 


creaſed on View and Examination of 


Surgeon, _ 153 
Reference to Prothonctary to aſcertain Da- 
mages, Improper, 428 


Verdict never ſet aſide for Smallneſs ot the 
Damages, though frequently for ex- 
ceſſive Damages, 445 

Scandalous Words, ſome not actionable, 
Damages intire; New Venire facies 
awarded that Pi&intitt might lever his 
Damages, A | 478, 480 


See Tnquiry, 233 
Judgment, 15 
Trial, 44%, 455 
Inquiſition refuſed to be ſet ade for Small- 
neſ of Damages, As 154 
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The TABLE of 


Declaration. 
See Amendment, Page 11, 12, 19, 439, 
16, 186, 19, bs 356, 167, 317 


Vail, 92, 105 
Demurrer, 162 
Eſectment, 183, 185, 186 
Executors, &c. 161 
Imparlance, 225, 226, 229 
Judgment, 267, 271, 274, 276 
Notice, «c. 309, 310, 278 
Priſoner, 392 
Superſedeag, 500 
Trial, l 452 
Venue, 499, 491, 492 


Where Plaintiff delays himſelf, by not 
delivering Declaration de bene 22 91 
Pledges need not be put into the Decla- 
ration, 162 
Action of Debt on judgment laid in 
Eſex, Declaration held bad on De- 
murrer, it ſhould have been in Midalle- 


Parados well delivered from Time of 
Notice only, 227 
Declaration by the Bye cannot be regu- 
larly delivered after the Term in which 
the Writ was returnable, 346 
Declaration in "Treſpaſs reduced from five 
to two Counts, 350 
The particular Placz of taking Goods, &c. 
ought to be inſerted in every Declara- 
tion in * 353 


Sec Notice, 489 
Demurrer. 
Demurrer by Defendant withdrawn after 


Cauſe ſet down and Trial loit on 5 
ment of Coſts, Sc. 


Tf Joinder in Demurrer ſtould be ſ Jos Þ 


by Counſel, 156 


After Iſſue tendered, Demurrer, Lowes to 


ſet it down after Paper-Day, ;.: gb 


Demurrer to be entered on the Roll the | 


Term it is joined of, 328 
Demurrer, for that eee of Bal 
ſets not forth in what Flea, _ 331, 
Jz 336 

On Recocnizance of Bail 84 ſetting 
forth Condition, Defendant cannot de- 


mur generally, 339 
See Money into Court, 286 
Pleadings, 359 
Weit, 8 164 


165 


Principal Matters. 


Declaration of Trinity, Imparlance to 
Michaclmas; Defendant obtains Time 
to plead till 15 Dec. Plaintiff has a 
Right to continue Imparlance on the 
Roll, according to the Fact, Page 161 

Plea in Abatement traverſing the Inhabi- 
tancy, bad, 162 

Not bad though beginning with «« Comes 
& and d. fende the Injury when, Ec," 

ibid. 

Leave to withdraw Demurrer on Payment 
cf Cofts, to pay 107. into Court upon 
the common Rule, and plead the Gene- 
ral lituc, : 162 

Motion for a Concilium before el of 
Paper-Look, irregular, and what the 
regular Practice, 163, 165 

Dawes to a Replication ſetting forth an 
Attachment of Privilege, for that no 
Keturn General or Special appeared, 
held, that the rds in the Declaration 
c was attached by Writ, &c. refer to 


the Return whenever it was, 163 
Rule relating to Demurrer Books to be 

delivertd to the Judges, 164 
A Demurrer not an iſſuable Rejoinder 

within a Judge's Order, 168 
See Mighwaps, | 156 


Defendant, an Attorney of C. B. proper- 
ly ſued there in reſpect of Privilege, 
though for a Debt under 40. as he 
might have pleaded his Privilege if pip 
in the County Court, 159 

Bail Bond not made void by Stat. 12 Geo, 
to prevent frivolous Arreſts, though the 
Penalty be rather more than double the 
Sum ſworn due, and indorſed for Bail 
on the V/rit, | OY 

Calling Defendant Adminiſtrator in the 
Declaration, a ſufhcient Averment of 
his being ſo, withcut ſetting out that 
Adminiſtration was committed to him, 

159, 160 

Attorney of C. B. may by Statute cairy 
on Proceedings in the Court of Great 
Seſhons in Wales, in the Name of an 
Attorney of that Court, and declare 
for Fees and Buſineſs done there, 

160 

One having been arreſted, and the She- 
riff's Officer having taken his Word 
to put in Bail, kept at Home, and de- 
clared he did io to avoid the Conſe- 
quences of the former Arreſt. This 
a plam Act of Bankruptcy, 160 

Plea of a judgment in E. R. Replication 


NA. 


The TaBIL E of Principal Matters. 


' Nul titel Record, concluding with a Ge- 
neral Averment, if good, Q. Page 161 


Diſcontinuance. 


After A on Demurrer for Plain- 
tiff, and Error brought, Plaintiff may 
diſcontinue on Payment of Coſts in Er- 


ror and original Action, 169 
Defendant may be arreſte4 a ſecond Time 
before Diſcontinuance, 169 


After Judgment on Demurrer in Replc- 
vin for Avowant, no Diſcontinuance, 


169 
1 for Diſcontinuance how to be es 
170 
If 8 without Leave of Court, 
170 
Whether Plaintiff in Replevin may diſ- 
continue, 171 


Application by Plaintiff to Ciſcontinue 
after Motion by Defendant for Judg- 
ment as in cafe of a Nanfnits wrong, 


316 
Diltrels. 
See Trial, 459 
Dower. 
See Inquirp. 234 
Amparlance, 2 
{ | 
Ejectment. 


Eclaration and Snhſcription read to 
Wife through a Wicket, and fixed on 
the Door, aug Huſband ann Receipt 
ot it, yet not ſufficient Service, 171 
But Declar ation is tendered and refuſed and 
Violence threatened, tis ſufficient to leave 
Declaration, Sc. Tender good thro' a 
Window, 174 
So if Declaration be delivered to a Daugh- 


ter, and owned by Tenant, 176 | 


80 if delivered to a Father, and owned, 
175 
Tenant abſconds, Service on a Servant, 
and another fixed on the Door, good, 


173 
All Declarations muſt be delivered before 
Eſſoin- Day of every Term, 172 


Declaration of Trinity with Notice to ap- 
pear of Hilary, Appearance in Michael. 


mas, bad, 250 
Declarations ſerved on Church- Wardens 
and Orerſeers, when good, 181 


Affidavit of Service on the Wives of 4. 
and B. who or one of them are Te- 
nants, Ec. not ſuſficient, Page 174 


So Affidavit of Service on A. B. 1 


or C. his Wife, 


TY 
Landlord refuſed to be made Defendant | 


inſtead of Tenant, but allowed to be 
added, 172, 173 
So where Tenant had quitted the Poſſeſ- 
ſion, | 175 
On Stat. 11 Ces. 2. Landlord was added 
Defendant to one Tenant who appeared 
for Part, and defends tingly for the 
other Part, where Tenant refuſed to 
appear (as per Affidavit) and PlaintiiF 
to ſign Judgment againſt Caſual Ejec- 


tor as to the laſt Part with Stay, 179 
Tenant not obliged to appear tho? indem 
nificd, 173 


Notice to appear in Beginning of Ali 
chaelmas Term in London lufficient; 
Vacant Poſſeſſion, 175 
Notice ſubſcribed by the Nominal Plain- 

tiff inſtead of the Caſual Ejector, Rule 


for Judgment diſcharged, 172 
Appearance muſt be entered with F tazer, 
and marked on common Rule, 177 


Ejectment for Lands in Wales, good, 181 
An Ejectment on a vacant Poſſeſſion in 
London or Mid Aeſeæ may be moved any 
Time in Term, 172 
Landlord refuſed to be made Defendant 
in all Caſes of vacant Poſſeſſions, (ex- 
cept ſuch as are within the late Act) he 
that firſt ſeals a Leaſe on the Premiſſes 


muſt have the Poſſeſſion, 177 
Judgment arreſted, Declaration being of 
one Meſſuage or Tenement, 173 


Judgment againſt Caſual Ejector, ſome of 
Detendants not confeſſing Leaſe, Sc. 
174. 
Confeſſion of Leaſe, &c. no Defence, and 
Defendant may afterwards move to ſet 
afide the Verdict for Variance, 175 
Sixteen Iſſues conſolidated into one, 176 
Prothonotary mult make juſt Allowances 
on paying Mortgagee off, 176 
Mortgagor muſt pay off Bond- Debt as 
well as Mortgagee, elſe no Proceedings 
ſtaid, 177 
Poſſeſſion ordered to be reſtored, could not 
be got, Leſſor of Plaintiff abſconding, 
Writ of Reſtitution awarded, 178 


Attachment denied againſt Leſſor of Plain- 


tiff and his Attorney for prevailing on 
Tenant to quit Poſſeſſion after Landlord 
admitted Defendant, 180 


Ia ; | See 
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Actions for meſne Profits tend to create 


The rn of 


See Amendment, Page 17 
ail in Error, 103 
Coſts, 131, 133 
Execution, 208 
Judgment, | 270 
Proceſs, 421 

Warrant of Attorney, 44 


On Nonſuit for want of confeſſing, &c. 
Leſſor of Plaintiff having taken out a 
Fi' ja againſt Defendani's Goods tor 

_ Coits, inttead of proceeding on the com- 
mon Rule, Fr fa' ſet aſid, wich Colts, 
to be paid by him and h:s Attorney, 
Tc. 182 

Proceedings ſtaid on Payment to Plain- 
titts, Aſſignees, of Mortgage-Money 

and Colts, but not of a Bond, Sc. due 
to them in their own Right, 182 

Where Landlord made Defendant does 
not appear to confets, Sc. how Execu- 
tion to be taken out, 182, 185 

What good Service of Declaration in 
Ejectment, | 183, 185 

Rule for Infant Leſſor to name a good 
Plaintiff, or give Security for Coſts, - 

183 

Proceedings ſtaid on Payment to Plain- 
tiffs, who were both Deviſees and Exe- 
cutors, Rent due to them as Peviſces, 
but not as Executors, &#c. 184 

Judgment arreited for Uncertainty, the 
Ejectment being for a Meſſuage in the 
Pariſhes of F. and M. or one ot _ 

| 184 

Rule for Judgment in Michas las, unleſs 
Appearance within four Days ajter No- 
tice, denicd, where Declaration waz in- 
titled of Trinity 17th, inſtead of 16 H 
I7th, 2.786 

Leave to take out Execution, neither Te- 

nants nor Landlord added to them, &c. 
having appeared in Time, 186 

Service of Declaration where Tenants ab- 

 ſcond or ſecrete themſelves, 183 


Action of Debt on Judgment in Eject- 


ment againſt a Perſon of the ſame Name 
with the caſual Eiector; Proceedings 
Raid, and Rule for the Attorney to ſhew 
Cauſe why he ſhould not pay the Colts, 
diſcharged, . 188 
Motion by Leſſor of Plaintiff, that the 
conditional Rule entered into by his 


Wife by another Name, might be ſet | 


aſide, denied; Court thinking the Va- 
lidity of the Marriage a fit Matter to be 


tried, 139 


double Expence ; Plaintiff ſhould be 


g 


Principal NI atters. 


ready at the Trial of the Ejectment to 
prove his Damages, Page 8y 
The Rule as to the Time from which 
meine Profits are to be recovered, ibid. 


See Coſts, | 147 
Execution, a 212 
Trials, &c, 468 


On Affidavit of Tenant's abſconding, and 
of Service of Declaration on her Son 
who 1s her Servant; Rule to ſhew Cauſe 
why ſuch Service ſhould not be good 
Service, and leaving a Copy of this Rule 
at her Houſe good Serviceof it, 199 

On Aſſidavit of Tenant's being Lunatick, 
and of Service of Declaration on the 
Perſon who had the Cuſtody of her, Rule 
for her and him to ſhew Cavſe why this 
Service ſhould not be good, &c. 190 

Rule for Leſſor of Plaiptiff and his At. 
torney to pay the Tenant Coſts of the 
Application, and reſtore his Goods, by 
Affidavit, they having taken Poſſeſſion 
of the whole Premiſſes, and removed the 
Goods when he had obtained a Rule to 
defend for two Thirds, 191 

Judgment which was ſigned againſt tlie 
caſual Ejector, for a Miſtake of inſert- 
ing in the Body of the Plea, the Name 
of Plaintiff's Leſſor inſtead of that of no- 


minal Plaintiff, ſet aſide with Cotts, 191 


Rule to make Service of Declaration in 
Eicctment good, {ct ande becauſe tlie 
Affidavit on which it was grounded was 

(corn before Plaintiff's Attorney as a 
Commiſſioner, 192 

Declaration having been ſerved without 
Prothonotary's Name on it, Rule for 
Judgmentunleſs Tenant appeared within 
uſual Time upon Notice, 192 

Another Rule in the like Caſe, 192 

On Motion for Lardlord to defend, held 
per Cur. That it is not every Perſon 
claiming Title, who is Landlord within 
the Stat. 11 Geo. 2. c. 19. but one 
who is in ſome Degree of Poſſeſſion as 
receiving Rent, &c. 193 

Aſſidavit of Service of Declaration on the 
Wife of Tenant in Poſſeſſion, as fhe in- 
formed Deponent, and as he verily be- 
liewes, held ſufficient, | 194 

Proceedings ſtayed in C. B. the Premiſes 
being Antzent Demeſne Landi, and to be 
fued for in the Court of the Manor 

wherein they lie, 194 


Efizors, 


The T ABLE of 


Elizors. 
See Jurp, 


Page 465, 488 

Error. Vide Bail, Diſcontinu⸗ 
ance, Executions, Judgment. 

Rule to Tranſcribe may be ſerved on 

Plaintiff himieif, |. 410 

Error not to be brought in the Name ct 

the Caſual Ejector, | 179 

See Bail, 2G 


Vail in Error, 93, 103, 194, 211 


Execution, 208, 212, 432 
Judgment, | 352 
Outſawry, 32 


Scire facias, 206, 432 
Nonpros ſigned for want of tranſcribing 
the Record, ſet aſide, becauſe no pow 
Judgment was entered, 

Writ of Error no Superſedeas from the Seal 
ing, but from the Delivery to the Clerk 
of the Errors, 205, 209 


Evidence. 


A Condemnation on a Foreign Attach- 
ment ſubſequent to an Action in C. B. 
no Evidence, 195 

Where Words amount to Treaſon or Fe 
lony, Defendant ought not, on General 
Iſſue, to be admitted to prove the Truth 
in Mitigation, 195 

Leave granted for Defendant to have In- 
ſpection and Copies of Corporation- 


Books at his own Expence, 235 
Defendant denied to fee the Books of the 
Conic Lamp-Office, 236 


Indorſor of Note acknowledged his Hand, 
this no Evidence againſt Drawer hy . 


dorſee, | 436 
Defendant ordered to give Plaintiff a Copy 


of Articles for Rates, 439 | 


Receiver appointed by three Adminit- 
trators, each Adminiſtrator only liable 


for what he has received, 440 
See Habeas Corpus, 222 
Inquirp, | 2337 234, 448 


Pleadings, 
Eciil, 449, 449, 450, 456, 4 4935 
5 


eaten 


There muſt be fifteen Days between the 
Teſte and Return, on a Capias ad 


Principal Matters. 


reſpondendum, to ground Proceedings 
againſt Bail, Page 76 
If a Ca. /a. is returnable pending a Writ 
of Error, i it is no regular Foundation for 
Proceeding againſt Bail, 33 
Judgment in, Middleſex, and a i. Fa. 
there returned ulla bona, a common 
Fi. Fa. may Iſſue to another County 


without a Teflatum, 196 
Firſt Ti. Fa need not be filed before 
Tejlatum Iſſues, 200 


Woere no Execution had iſſued within a 
Year from the Day of ſigning Judg- 
ment, a Sa. Fa. mult Illue, tho' In- 
junction ſtopp'd Plaintiff, 197 

Poundage and other necellary Charges 
may be levied out of a Penalty, 193. 

Ca. Sa. and Fi. Fa. not to be ſued out at 
the ſ2me Lime, and Warrants taken 
out, 193 

If Rents ſhould be paid out of Money le- 
vied in Execution, and Defendant a 
Bankrupt,” 200 

A Moiety of Damages levied on one Bail, 
and the other Bail not having Goods 
ſufficient to levy the Rewmninder, ſecond 
Execution againſt the Goods of firſt 
Bail held irregular, for Plaintiff might 
have levied the Whole at firtt, 202 

Plaintiff may not take out Execution here 
and bring Action on Judgment in ano= 


ther Court, 203 
Baron and Feme taken' in Execution, 
Feme not to be dilcharged, 203 


Execution atter Error allowed and Bail, 
irregular, though Writ of Error was 
ſpent before Judgment ſigned, 260 

But if final Judgment be not ſigned till 
a ſubſcquent Jerm after Error allowed, 
Execution regular, 197 

Error returnabſe Eſſoin-Day of Term, 
Judgment is ſigned of ſame Term, Exe- 
cution cannot be ſued out, 198 

If Writ of Error be not returnable before 

the Death of Chief Juſtice, tis loſt, but 
Execution may not be taken without 
Leave of Court, 201 

Pending a Writ of Error Action brought 
on Judgment, and after Judgment Exe- 
cution ; Detendant ſhould have moved 


the Court; Ergo regular, 202 
And ſuch Motion muſt be before ſecond 
Judgment, 203 


Verdict againſt Four Defendants for 201. 
Judgment by Default againſt — 
Error brought by Fiſth without Bai 
Court will give leave to take out Exe- 
cution againſt Four, 202 


1 Error 
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Error is a Superſedias from Allowance, 


If Defendant's Perſon be taken by Ca' [a 


The Tazrs of Principal Matters. 


but no Contempt till Notice, Page 376 
So if brought before Exigent executed, it 
ſtays Proceedings to Outlawry after 


Judgment, 5 424 
Eſettment, 182, 186 
Proceſs, 413 


After Execution executed, though Judg- 
ment fer a Penalty, Court has no 
Power to refer to Prothonotarics to ex- 
amine into Sum due, Sc. and to Order 
Reſtitution ot Overplus, 204. 

Rule to ſhew Caule why Feri ſacias and 
Henditioni exponas thould not be ſet 
aſide, they not having iſſued from ſame 
Ofkce in which Judgment was ſigned, 


diſcharged; Application being made. 
too late, 204 


Ca" ſa. iſſuing after more than a Year from 
the laſt, without Continuance on the 
Roll, ſet aſide, notwichſtanding a writ- 
ten Agreement, 205 

Ca ſa. ined after a Year and a Day 
from the Judgment, without Scire ſacias 
to revive, let aſide, { ſed vide 210. ] 206 

Action by Hutband and Wife, who fail 
in the Action, Wife only taken in Exe- 
cution, diſcharged, 207 

Execution ſet aſide, the Scire facias to re- 
vive having iſſued into a wrong County, 


207 


After Verdict for Plaintiff, Leave to take 
out Execution on the Judgment againſt 
the caſual Ejector, nau ob/tante a Writ 
of Error brought by Defendant, denied, 

208 

Where Plaintiff brings Action on a Judg- 
ment, he cannot take out Execution on 
the Judgment ull he has diſcontinued 
the Action, < 208 

In Caſe of a Te Fi fa, Court will not 
inquire nicely when the F” ja” in the 
original County was ſued out; it is ſuf- 
ficient if it be produced returned, 208, 

209, 211 

Judgment in a Joint Action againſt ſeven 
Defendants, Fi fa” ſued out againſt the 
Goods of one only, 210 

A Bill of Sale is a Removal of Goods 
taken by a Fr fa', and a Year's Rent 
.ordered to be paid the Landlord, 211 

Certificate from Clerk of the Errors that 
no Bail is put in, is not neceſſary before 
taking out Execution, 212 


and Bail in Error afterwards perfected, 


— — 


the Perſon ſhall be diſcharged; but in 


cafe of a Fi 7a" the Proceedings, ſo far 
as the Sheriff has gone, muſt ſtand, 

Page 212 

Executor may revive, but cannot take out 


Execution pending Writ of Error, 432 
See Proceſs, 424 


In Ejectment after Verdict, though Wri: 
of Error allowed, if no Recognizance be 
entered into nor Bail put in, Plaintiff is 
regular in taking out Hab. fac. Pop. 
ani taking Poſſeſſion, 212 

In Suits by Bill, Fi. fa. returnable on a 
general Return, inſtead of a Day certain 
quaſhed, | 7 212 

After a Fi. fa. executed, and Part of Debt 
and Cotts levied ; Plaintiff before the 
Return of the Writ ſues out a Tefat. 
fi. Ja. and levies the Reſidue; this irre- 
gular and Te/tat. fi. fa. ſet aſide with 

Coſts and Reſtitution, 213 
Where Fi. fa. not returned, Continuances 
entered on the Roll, not ſufficient to 
ſupport Ca. Sa. on an old Judgment 
not revived, but Ca. Sa. ſet aſide with 
Colts and Syperſedeas awarded to dil. 
charge Defendant, 213 
Detendant arreſted by Ca. Sa. puys the 
Money to the Sheriff's Officer, at the 
Return Sheriff returns that a Fi. Fa. 
againſt the Goods of the Plaintiff in 
the Ca. Sa. at the Suit of the Defendant 
in the Ca. Sa. was delivered to him, 


and that he levied the Money in Fi. ſa. 


out of the Caſh received on the Ca. Fa. 
Return held inſufficient, and Sheriff or- 
dered to pay the Money levied under 
the Ca. Sa. to the Plaintiff, therein 
deducting Poundage, 214 


Executors # Adminiſtrators. 


Vide Evidence, Bail, Coffs, 
F Pleadings. 


See Coſts, 129, 132, 129, 130, 141 
Efectment, 184 
Execution, 452 
Money into Courr, _ 287 


Executors and Adminiſtrata1s may indorſe 
Promiſſory Notes and Bills of Exchange, 


164 


Indorſee of Adminiſtrators may declare 


without Profert of Letters of Admini- 
ſtration, 164 
In Action againſt Adminiſtrator it is ſuf- 
ficient to call him Adminiſtrator of the 


Good, 


See Money into Court, 


See Amendment, 2 


The TAI of Principal Mutters. 


Oooqds, Pei. without alledping that Ad- 


miniſtration had been granted to him, 
Page 167 
After a Rule by Conſent to refer to the 
Prothonotary, Plaintiff die 1 before Re- 
port, his Executor, upon Application, 
made Party to the Rule, and Prothono- 
tary directed to proceed without Content 
of Defendant to this Rule, 210 
Motion for Executor to pay Defendant a 
Sum of Money, reported by Prothono- 
tary to have been levied by Plaintiff 
more than was due, denicd, 283 


Extinguiſhment. 


A Feoffment extinguiſhes all collateral 
Kights, and a Right to a Way, 155 


Fine. 


EME Conuzor died the Day after the 
Caption and after Tee, but before 
Return of Covenant; if Pre-Fine paid, 
not to be ſtopt at King's Silver, 214 
One Conuzor dies a Year after the Cap- 
tion, Fine ſtopt at King's dilver, order- 
ed to paſs on Rule Miſi ſerved on ſur- 
viving Conuzor, | 21 5 
King's Silver ſhould require no other At- 
-fidavit, than that all Parties were alive 
when the Pre-Fine was paid, 215 
A Fine acknowledged in South-Caroling 
can't pais without Oath before one of 
the Judges of this Court, 216 
A Fine fur concefſit and a Fine ſur comu- 
gance, Cc. can't paſs in one Fine, bur 


* 


the Caption being for both, one may - 


be ſtruck out, 226 
3, 17, 20; 22, 21,.23 
Fine by Infant Truſtees by. Order of the 
Court of Chancery, how paſſed, 217 

Fines taken at Hazmburgh, how paſcad, 
4217 


See Amendment, 24 


Fine taken before an Attorney and 2 
Tradeſman, the Attorney died without 
making Attidavit of the due Acxnow- 
ledgment, the Fine ordered to pals on 
the Affidavit of the Tradeiman, 217 


A Caveat comes too late after the Return 


of the Writ of Covenant aud Entry of 
Poſt-fine at the King's Silver Otirce, 
} -213 


| 


The King's Silver is the Poſt- fine or Fine 
for Licence to accord, Page 223 
Rule to ſhew Cauſe why a Fine ſhould not 
be vacated on Suggeſtion, that one of 
the Cognizors was difordered in her 
Sentes, difcharged, on her being produ- 
ced and examined in Court, and appear- 
ing of good Capacity, 213 
Fine taken in Italy allowed to paſs though 
not ſigned by the Cognizors, one of the 
Commiſſioners attending, and making 
Oath that it was duly acknowledged 
before him and another, &c. 219 
Proceedings to perfect a Fine ſtayed, and 
former Proceedings vacated, the Wife 
of one of the Cognizors dying before 
the Return of the Writ of Covenant, on 
Motion without putting the Parties to 
bring a Writ of Error. The Concord 
is to be made at the Return of the Writ 
of Covenant; if the Party die before 
that Day, there can be no Agreement, 
all is void, 220, 221 


Dabeas Corpus. 
1 O remove a Cauſe after Interlocutory 


Judgment too late, and a Procedench 


granted, | 22k 
Habeas Corpus after Iſſue joined too late, 
Sheriff may proceed, 221 
Defendant committed on Habeas Corpus 
thy* Day of Return paſt, 221 


Habeas Corpus to charge a Member of laſt 
Parliament in Execution, Defendan 
remanded, 18. 

On Habeas Corpus Priſoner tendered above 
15. a Mile to Sheriffs, which they re- 


tuſed, Attachment granted, 377 
See Amendment, | 13, 23 
Vail, 88 
Bail on Vebtras Corpuz, 90 
Priſoners, 385, 388 
Proceſs, 5 42 


Habeas Cerpus ad teſticcandum for two 
Pr ſoners in Execution in the Fleet, de- 
nied, for want of the Conſent of the 
Warden, 222 

So Rule for their being examined on In- 
terrogatories, and their Depoſit ions read 
in Evidenge at the Trial, denied, for 
want of Defendant's Content, 2611. 

Where Defendant is to be charged in Exe- 
cutzon on ſeveral Jucgments, there 
muſt be a Habeas Corus on every 
Judgment, 223 
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In what Cauſes Court has JuriſdiCtion to 
commit Pritoners, brought up by Hab: as 


Corpus, to the luci, Page 223 
Whee Pr iſoner removed by Halcas Cor us, 
in what Court Plaintiff muſt declare, 
| 384 
Commitment (on an Habeas Corpus re- 


turnable before Chief Juſtice) by ano- |. 


ther Judge, regular, without Amend- 
ment of the Return, | 20. 


Weir. 


Debt on Bond againſt Heir on 3 & 4 . 


& M. c. 14. on Demurrer, Judgment 
for him, the Teſtator's Eitate being de- 


viſed for Payment of Debts, 164 
Werictgs. See Coſts, 148 
Monep into Court, 5 289 


Mighwaps. See Demurrer. 


A Perſon occupying only one Ploughland 


in a Pariſh not compellable to ſend into 
the Highways more than one Wain or 
Cart, though he keeps more, l 


Imparlance. 


AFTER a General Imparlance, a ſpe- 
cial one muſt be obtained to plead in 
batement, | 224 

Action for Words charging Plaintiff with 

Murder, Defendant had Imparlance on 
Afidavit of Plaintiff's being under Pro- 


ſecution, 224 
See Demurrer, n 161 
Pleadings, | | 2 
There can be no +: 8 after peremp- 
tory Rule to/plead, 225 
Imparlance ordered, Defendant being a 
Lunatic, 225 


Though Writ returnable the firſe Return, 
Imparlance granted, Declaration not 
having been delivered with Notice to 
plead, according to the general Rule, 

225, 226 

But denied where a Notice had been ſerv- 
ed, though not indorſed on the Declara- 
tion, 226, 227 

By Virtue of a Rule for Leave to file a 
Bill to warrant Proceedings, Plaintiff 
may, as a neceſſary Conſequence, enter 


an Imparlance on the Roll, "BAY. 
But where not entered in Time, Plaintiff 


paid Coſts, c. ibid. 


Principal Matters, 


Time to piead and an Imparlance are the 


tame Thing, Page 245 
Impariance, how to be entered and conti- 
nued on the Roll, ihid. 
Iinparlance not to be given in real Ac- 
tions, | 2 
Inkant. 

See Mail, 8 0 
Kinrs, &c. | 217 
Proceſs, 412 


After proceeding to Judgment againſt In- 
tant as of full Age, it is too late to ap- 
ply for Rule to ſhew Cauſe why Ap- 
pearance in Perſon ſhould not be ſtruck 
out, and Defendant appear by Guardian, 
or in Default Plaintiff to do it for him, 


413 
Jaformer. Vide Coſts. 


Plaintiff's Attorney ordered to give De- 
fendant an Account of Plaintift's Abode 
after Trial and Point reſerved, but Se- 

curity for Coſts was denied, 126 


Inquiry. 


Three Breaches in Covenant, one con— 
teſſed, two controverted, Venire tam 
quam, Verdict for Plaintiff, but omitted 
to inquire Damages of firſt Breach, a 
Writ of Inquiry was granted, 228 

On Inquiry no Iatereſt to he allowed on 
Balance of Account, otherwiſe on Notes 
and Bills of Exchange, <= oaÞ 

Judgment on Nul tie! Record as to one 
Iſſue, Nox Aſumpit, aiſo pleads, In- 
quiry not to be cxecutcd till Trial, 229 

Inquiry executed before Judgment given 
on Demurrer was actually iigned; irre- 
gular, ; 229 

Fifty Pounds not exceſſive Damages on 
an Inquiry in an Action for a falſe Re- 
turn of 2 Reſcous, 229 

If Jury find no Damages, Inquiſition may 
be quaſbed, otherwiſe if they find Da- 


mages tho' never ſo ſmall, 230 
It no Damages found, a ſecond Inquiry 
may not iſſue without Leave, 231 


Inquiry not to be ſet aſide for being re- 
turnable on a Return-Day, inſtead of 


Day certain, 230 
See Amendment, | T 
Coſts, 135 
Damages, | 154 


| See 


* 
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Ser Judgment, Page 274 
Notice, c. 304, 305, 309, 310, 135» 
| : 204 


Motion to ſet aſide Writ of Inquiry, it 
having been executed before a Deputy 


appointed by Under-Sheriit 231. 


So for *its having been altered before the 
Return, but denied, it having been 
reſealed, and not made Uſe of before, 

2 232 


Inquiry ſet aſide on Payment of Coſts, Sc. 


for exceſſive Damages, 233 
Objections to the Reguiarity of an In- 
quiry, cured by Detendant's making a 
Defence, * 233, 109, 413 
On executing Inquiry, a Note and In- 
dorſement muſt be produced and prov- 
ec; not pleading is not a ſufficient Ad- 
miſſion of them, 233, 234 
On executing Inquiry in Dower, how, 
and to what Time the' Jury are to com- 
pute the Third Part and Cofts, 234 
Rule abſolute for executing Inquiry be- 
fore a Judge of Aſſize, tho' no Affi- 
davit produced to ſupport the Rule, 
235 

Verbal Deputation for executing Writ of 
Inquiry inſufficient ; it ſhould be in 
Writing, under Hand and Seal, 413 
Inquiition ſet aſide, and Leave for Plain- 
tiff to execute a new Writ of Inquiry ; 


the Sheriff, on Execution of the Writ, 


having admitted improper Evidence for 
Defendant, whereby Damages were 
leflened, 8 448 


Inſpection of Court: Rolls an 
Books. | 


Rule abſolute for Defendant, a Brewer, 


to inſpect the Company's Books, and 
take Copies, tho' no Member, 226 
Defendant a Copvholder of the Manor, 
denied Leave to inſpect and take Copies 
of the Court-Rolls, &c. for want of 
Affidavit that Application had been 
made to the Lord, or his Steward, who 
bann --- 236 
Rule for a Freeho!d Tenant of a Manor 
to have Leave to inſpect the Court- 
Rolls, a 37 
The ſame Rule with Reſtriction to parti- 
cular Entries, 38 


Leave to inſpect Corporation Books de- 


nied to one who was no Member of the 
Corporation, | 5 


| 


Anterrogatories. 
See Habeas Corpus, Page 222 
Commiſs ions, 2, 350 


Iſſues. Vide Uartance. 


After Iſſue joined, tho* improperly, a 


Demurrer can't be received, , 84 


On Nul tiel Record Plaintiff may continue 
the Day for biinging in the Record, 


| 8 
iſſue to be left in the Office, if Ae 
not to be found, and muſt be paid for 
at Defendant's Peril, 243 
On a Comperutt ad diem, 2 Record of one 
Bail is as no Bail, 247 
Iſſue tendered to a Porter at Defendant's 
Attorney's Chambers, and not paid, 
Judgment ſigned regular, 253 
On Non- payment for the Iſſue in Eject- 


ment Judgment may be ſigned againtt . 


Defendant, but not againſt Caſual 
Ejector, 253 
On a Nul tie! Record there is a compleat 
Iſſue joined; See the Form of the 
Entry, 


On Nul tiel Record it muſt be N 5 
the Day given, 343 
Agreement to deliver Iſſue in the Country 
void, | | 251 
See Amendment, 12 
AJudgment, 263, 275 
Netice, &c. 326 
Nonprss, c. 318 
ger, : 2 

Rules, Its 
Trial, 461, 464 


Judgments. Vide Executions. 


Plaintiff may ſign Judgment for Non- 
payment tor Copy Indentures of which 
Oyer was prayed, 238 

So where reſtrained by Injunction, after 
Rule given, without a new Rule, 228 

So without an Appearance entered, if 
Defendant's Attorney has undertaken, 

238 

Plea delivered in the Country, and Inde 


there tendered but not paid for, Juds- 


ment therefore held regular, 239 
Declaration left in Office of Hlary, after- 


wards Appearance entered and Notice 
of Declaration given in Eater, Judg- 
ment in Triuity, good, 242 
A Judgment entered by forged Warrant 
ot Attorney ſet afide, and a Facatur 
entered, 229 


Regular 
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Regular Judgment ſet aſide on Payment 
of Coſts, pleading an iſſuable Plea and 
taking ſhort Notice, Pane 242 

So on pleading Plene Adminiftrawvit, 260 

So on pleading General Iflue, Sc. 243 

do in Ejectment, 250 

But Statute of Limitations not to be 

leaded, but General Hue, 253, 256 

Aﬀer Judgment too late to complain of 
Irregularity in Appearance, 242 

After Order for Time to plead Judgment 
regular without a new Rule, 243 

Judgment ſet aſide after Inquiry executed, 
one of the Defendants having no No- 
tice of Writ or Declaration, 246 


Judgment becauſe Defendant had pleaded | 
. Coverture improperly, ſet afide, 246 | 


roceedings in Debt on Judgment, pend- 
ing Error, ſtaid on giving a new Judg- 


ment. In B. R. Proceedings ftaid 

without, 246 
Judgment ſigned on OFober 28. Motion 

on November 7. too late, 2 


7 

A Rule to plead given before Notice 5 
Declaration, and Judgment thereon, 
bad, 248 
One judgment againſt Executrix after 
Verdict and Death of Defendant, ſe- 
cond Judgment was an Action on firſt 


Judgment where Plaintiff recovered | 


de Bonis Teflatoris ; third was on a De- 
eaſtavit de Bonis propriis; and fourth 
was on third Judgment to hold De- 
fendant to Bail, all regular, 248 
Where Plaintiffs enter the Appearance, 
Judgment may be ſigued without call- 
ing on Defendant's Attorney for a Pica, 


oY 

Judgment ſhould be ſigned before Writ of 
Error ſpent, 249 
Judgment becauſe Defendant had pleaded 
in Abatement without taking out De- 
claration irregular, 250 
Firſt Judgment being ſigned by Miſtake 
may be waived and ſtruck out, and 
new Rule and Judgment ſigned without 
Leave, | | 251 
If Non-pros be ſigned irregularly, Plaintiff 
may proceed to Judgment, 252 
Judgment ſigned unc pro tunc, Defendant 


dying pending the Argument, 256. 


Motion to ſet aſide Judgment muſt be two 
Days before Inquiry executed, 255 
If Agent gives Time, Country Attorney 
can't ſign Judgment till that Time is 
out, | 256 
Judgment on Warrant of Attorney en- 
tered on Affidavit of Defendant's 


_ 


| 


4 


being living at ZFamaica four Months 
before, = Page 256 
Declaration left in the Office (before Ap- 
pearance) not marked de bene eff, 
Judgment bal, 257 
Tn Deceit for ſuffering Recovery of Lands 
of Ancient Demeſne, on Defendant's 
confeſſing Action, and the King's re- 
mitting Damages, Judgment granted, 
| . 
Satis faction entered 77277 pro tunc, Plain- 
tiff being dead and Heir Adminiſtrator 
being a Lunatick, 258 
Final Judgments to be entered up imme- 
diately ; Plaintiff's Repreſentative mutt 
enter final Judgment within two Terms 
after Plaintiff's Death, 259 


5 3 
| Judgment ſet aſide in Trinity Term, in 


Michaelmas new Notice of Declaration 
and ſecond judgment, this alſo ſet 
aſide, the Writ being returnable in 


Eaſter, 291, 304 
Sce Tmendment, | 13 
Bail, | 92 
Efectment, 184, 186 
Infant, ER” 413 
Money into Court, 285 
MNonprogs, 313, 316 


Judgment-Roll where received and filed 
nunc pro tunc, 261, 262 
Motion to ſet aſide the Doquet of a Judg- 
ment as void, by 4 & 5 V. & M. de- 
nied, there appearing no Fraud, but 
that the Roll was accidentally miſlaid, 
261 

Judgment ſigned for want of paying for 
Iſſue-Book, ſet aſide without Cotts ; 
Plaintiff having demanded more than 
was duc, 263, 275 
Where Detendant, under Order to plead 
an iſſuable Plca, pleaded in Abatement, 
held Plaintiff was regular in ſigning 
Judgment, and not obliged to apply to 
the Court to ſet aſide the Plea, 263 
Judgment ſet aſide, without Coſts, De- 
fendant, on craving Oyer, not having 
had a perfect Copy of the Bond, Sc. 
given him, = $4 
On Iſſue of Nut tiel Record, how the 
Rule tor Judgment to be drawn up, 264 
Judgment ſet aſide on Terms, tho? 
Time to piead was out; Judge's Sum- 
mons for further Time having. been 
ſerved before Judgment could regularly 
be ſigned, | 265 
Plaintiff died the 1ſt December, Judgment 


4 ; bg ned 
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figned the 6th, held good by Relation, 
the Noll 3 been filed before the 


Eſſoign-Day of Hilary, Page 266, 


Time to plead, judgment cannot be 
ſigned till the third Day in the After- 
noon, 8 266 
Judgment ordered to be entered for Plain- 
tiff, notwithſtanding the Verdict againſt 
him, the Plea having confeſſed the 


Treſpaſs, 266 
How ſuch Verdict and Judgment to be 
entered, ibid. 


Judgment ſigned for want of Affidavit 


on a Parol Demurrer, put in by an 


Infant, ſet aiide, it not being requi- 
ſite, 267 
Judgment refuſed to be ſet aſide, hecauſe 
Declaration was delivered, and Pleas 
demanded, in the Country, 267 
Motion to ſet aſide Judgment, Proceed- 
z Ings having been upon Statute for pre- 
venting vexatious Arreſts, which Was 
expired, a 5 5 | 
After Judgment ſigned, it 1s too late to 
complain of Irregularity of Proceſs, 
26 
Where Defendants plead ſeveral N 
and there is Judgment for Plaintiff on 
one, the other Pleas muſt be tried be- 
fore Plaintiff can recover, 269 
Judgment againſt Caſual Ejector ſigned, 
for want of a Plea in Form ſet afid-, 
without Cofts, 270 
Judgment on Warrant of Attorney ſigned 
the Day after Defendant's Death, re- 
fuſed to be ſet aſide, 270 
Defendant, under Judge's Order to plead 
iſſuably, rejoin gratis, &c. inſtead of 
rejoining, demurred; Plaintiff figned 
Judgment, and held regular, 271, 168 
A regular Judgment fet aſide, on Pay- 
ment of Coſts, and pleading an iſſuable 
Plea, without confining Defendants to 
the General Iſſue, 
Judgment ſet aſide; Plaintiff, after Su- 
perſedeas of Exigent having delivered a 
Declaration, without Notice to plead 
indorſed, and figning Judgment in four 
Days, when Defendant was intitled to 
eight, 271 
Judgment ſigned for want of new Pleas 


72 


after Amendment of Declaration, ſet 


aſide. Defendant may, or may not, 
| plead de node, as he thinks proper, 
3 I an #73 
Judgment and Inquiry fer afide, Declara- 


| 267, 268, 270 | 
Where a Judge's Order for two Days 


N 


271, 203 


7 


tion being intitled of Michaelmas in- 
ſtead of Hilary Term, Page 274 
Judgment for Plaintiff on Nul tiel Record, 
though objected that the Record pro- 
duced was for Damages and Coſts, 
and the Declaration for Damages only, 


| 274 
A regular Judgment ſet aſide, on Pay- 


ment of Colts and pleading the General 
Iſſue, 275 
Judgment ſet aſide for want of a Demand 
of a Plea in Writing, the Demand of 


2 Plea indorſed on Declaration delivered 


not ſufficient, 276 
Motion in Arreft of Judgment for Uncer- 
tainty, Declaration in Tretpais being 
for taking, &c. divers Quantities. of 
China Ware, Sc. but denied, 276 
Judgment, and all ſubſequent Proceedings 
againſt Bail, ſet aſide, it not having been 
ſigned till about two Months after the 
Death of the Original Plaintiff, 277 
Where a Judgment 1s erroneous in Fact, 
if it may alto he deemed irregular, and 
the Application to ſet it aſide be recent, 


Bail ought not to be put to Audita Que- 


rela, 277 
On Motion to ſet aſide a Judgment by 
Warrant of Atterney, ſuggeſted to he 
on an ulurious Contract, an Iſſue di- 
rected to try the Fact, 277 
The Entry of Arreſt of Judgment muit 
be made before Plaintiff can bring a 
Writ of Error, or maintain a new Ac- 
tion, 352 
Regular Judgment and Inquiry ſet aſide, 
and Plea amended, on Payment of 
Coſts, and bringing the Damages 
found into Court, | 16 
Judgment ſigned for Want of a Plea, ſet 
aſide, Detendant having pleaded (tho 
after the Rule for pleading was out} 
and entered Appearance on the laſt Day 


for appearing, | Fs 39 
Jurata. 
See Amendment, | 11 
Inriſdiqion. 


Debt for 20. a Year's Rent, Dama 
laid 2005. no Stay of p. CY 
g | . 8 a7 ©Q Proceedings, 


3 : | 5 
Court vill Dor Buanium of Plaintif's 
Derzands by AZdarvit, | 


Jurp. 
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The TABLE of Principal Matters. 


Jury. 
see Trial, 453, 454, 455» 457 


Where a Special Jury may be moved for 
by Defendant, after Cauſe made a 


Remanet, 449, 461 
Special Jury, where to be {truck and re- 
turned by Elixors, ; 465 
Elizors, how to be choſen, 465 


Motion for Special Jury too Jate after 
Venire facias and Return filed, 488 


Money paid into Court. 


MAV be at any Time before Plea, 

279 

Not to be paid back to Executors on Rt 

tendant's Death, 279 

If Principal, Intereſt and Coſts may be 
paid in when Plaintiff is an OY 


Ge 
Money paid in on Debt for Rent, and | 


Nil debet pleaded, fo in Covenant for 


Non- payment of Rent, 280 
Rule diſcharged, Plaintiff being Admi— 
niſtrator, and not ſo drawn up, 280 


Iſſue joined, Plaintiff may have Leave to 


take Money out on Payment of ſubſe- 


quent Coſts, 280, 282 
Plaintiff recovers a leſs Sum than paid 
into Court, Defendant ſhall have that 


Money towards his Coſts, 280 
Tho' Plaintiff die before Trial, Defendant 
can't have his Money back, 28 
In Trover, Rule to accept of Goods and 
Colts, 281 
Money muſt be paid before Delivery of 
Plea, 281 


Can't be brought in after regular Judg- 
ment, 


281 
After Money paid in and Iſſue joined, it 


can't be increaſed, 282 
See Demurrer, 162 
Pleadings, 


The Form of the Common Rule altered, 
and made obligatory upon Defendants 
to pay Colts, 2 

Common Rule obtained from Secondary 
for Payment of Money on a Bill pe- 


nal, with a Count added on Mutuatus, 


wrong, but refuſed to be {et aſide after 
Verdict in Defendant's Favour, 283 
Rule to ſhew Cauſe, why, on Defendant's 
bringing into Court Curtains, &c. 
Proceedings ſhould not ſtay, diſcharg- 


Page 21, 26, 320, 325 


ed, they having been altered, Sc. 
Page 284 
Monty brought into Court in Covenant, 
where the Breach was aſſigned in a Sum 
certain, 2.84 
Money brought in by Deiendant, ordered 
to be paid Plaintiff, tho' Judgment ar- 
reited, 284. 
Where Plaintiff, after Refuſal, applies 
for Leave to take Money,. he mult pay 

ſublequent Colts to Defendant, 

284, 287z 357 
Leave to bring Money, Sc. refuſed in 
Action on a Bond, conditioned for 
Þ ailiff' s Good Behaviour, and for his 


paying Money for the Sheriff's Ute, 


285 
80 f in Action for the Penalty of a Char- 
ter-Party, 285 


Leave never given to bring Money into 
Court after a regular Judgment ſet 
aſide on the uſual Terms, 285 

Leave to pay Money, Sc. with reſpe& 
to two Counts, and as to 1t{t to plead 
the General Iſſue, the Statute of Li- 
mitations, and a Set-off, 286 

But denied to pay Money and plead as to 
ſome Counts, and demur to the reſt, 

285 

Leave to add more Money, denied, De- 
fendant having pleaded and brought no 
Money in, 286 

Leave to pay Money in Debt for Pc Salty 
of a Bond, conditioned for Performance 
of Covenants; in a Leaſe denied, 286 

Leave to bring Moncy, and plead Plene 

adminifiravit, as well as General Iſlue 


to the Whole, 287 
A Rule by Conſent where Plaintiff was 
Executrix, 237 


Leave never given to bring Meney into 
Court after Plea pleaded, 2 
Plaintiff's Conſent, 

Leave to plead Bankruptcy to the Art 
Count, pay Money, Sc. on the Com- 
mon Rule, and plead the General 1iJue, 
to the other Counts, 350 

Leave to withdraw Plea, pay 50 J. into 
Court, and plead tte General IIſue, 
granted upon Terms, .362 


See Coſts, | "LS 


Rule to withdraw Plea of General Iſſue, 
and pay Money into Court, pleading 
the ſame Plea again, Sc. 289 

Rule by Conſent for Payment of Money 
brought into Court, to Executiix of 
Plaintiff, together with ſuch Colts, as 

- Plaintiff 


1 


n 


The TABLE of Principal Matters. 


Plaintiff would have been intitled to if 


he had accepted it, Page 161 
Money paid into Court in Action on a 
Bond to ſecure an Annuity, 288 


Rule for paving Money denied in Cove- 
nant, it appearing Defendant was to 
render to Plaintiff the beft live Beaft for 
a Heriot, or 40s. at Plaintiff's Elcc- 
tion, 289 

Rule to bring in Principal, Intereſt and 
Coſts in Action on Bond, though 
Plaintiff was an Exccutor, 289 


Potions, Rules, &c. Vide 


Trials and Notice. 


Motion to ſtay Proceedings for Trregu- 
larity in Notice of Proceſs muſt be be- 


fore Judgment, 295 


Of Notice of Declaration two Days before 
Inquiry to be executed, 255 
So of charging Priſoner with a Declara- 
tion, 272 
The Copies of Proceſs ſerved muſt be 
annexed to Affidavit to ftay Procecd- 


ings, &c. 298 
Original Rule muſt be ſhewn at the Time 
of Service, 403 


Rule Ni for Attorney to pay Money, 


requires not perional Service, 404 


Motions to put off Trials muſt be two 
Days before Trial, 437, 438 
Motion in Arreſt of Ju.'zment muſt Le 
on the Appearance Day of the Return 
of Habeas Corpus, 445 
Ta change the Venue can't be on laſt Day 
of Term, tho' Affidavit of Notice, and 
tho' an Aſſidavit could not be procured 
ſooner, | 480, 486 
Motion for a new Trial muſt be within 
the firſt four Days of Term, 446 


Mutual Debts. 


Debts of inferior Nature can not be ſet 
off againſt ſuperior Demands ; now al- 
tered by Stat. 8 Ga. 290 

Debt for Rent equal to a Bond, 290 

In Covenant for Non-payment of Rent, 


on Non eſt factum, Sums due on Cove- 


nant in the ſame Deed for Breaches ſe! 


off, | 291 
Nonſuit, Non-proſs. Vice 
- Judgments. 


OT to be ſet aſide tho* Plaintiff de- 
N pended that Defendant had made a 


Miſtake, the Iſſue being on Defendant, 


. Page 295 
Declaration demanded in the Country by 
Conſent, yet irregular, 311 
Plaintiff nonſuited by Judge's Miſtake, 
yet no Relief, 311 
If Plaintiff dies after Nonſuit, and before 
the Day in Bank, it is not helped by 
the Statute, but is Error, 312 
Rule to declare muſt be in that Office 


where Plaintiff's Attorney practiſes, 


| 313 

See Coſts, | 131, 214, 316 
Diſcont inuante, 316 
Efectment, 182 
Error, 195 
Trial, 458 


Nonſuit ſet aſide on Payment of Coſts, 312 
Contra, | 316 


Judgment as in Caſe of a Nonſuit, how 


to be moved for, 313, 316 
What Cauſe held ſuſhcient to prevent 
Nonlſuit, 313, 314, 315, 317, 464 
Where the Court admits the Cauſe ſhewn 
ſuſhcient, they will appoint a future 
Day for the Trial, 1413 
Rule to ſhew Cauſe why Judgment as in 
Caſe of a Nonſuit, on what Terms diſ. 
charged, „ 4312, 315; 226 
Application for Judgment as in Caſe of a 
Nonſuit, when to be made, 314 
Nonpros ſigned, Plaintiff in Replevin, 
though under Order to plead iſſuably, 
having demurred, held regular, 314 
Regular Nonpros, on what Terms ſet 
aſide, | 314 
Actions Qui tam, &c. within the Statute 


for Judgment as in Caſe of a Nonſuit, 


315 
So Replevins, | 317 
Nonpros for want of entering Iſſue ſigned 

a Day too ſcon, ſet aſide, 318 
Rule to ſhew Cauſe why Judgment as in 

Cate of a Nontuit diſcharged, Plaintiff 

having entered his Cauie, and being 

xeady to proceed, but the View which 


was directed was returned by four. 


98 


Jurors only, &c. 


; 4 
In ſpecial Action on the Caſe againſt an . 


Attorney, for ſuffering an inſolvent 
Debtor to be diſcharged without Oppo- 
ſition, where Plaintiffs did not proceed 
to Trial the preceding Term. Rule 


abſolute for Judgment, as in Caſe of 


Nonſuit under peculiar Circumſtances 
without giving Plaintiffs another Op- 
portunity to try the Cauſe, 318 

| Notice, 
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The TA3T of Principal Matters. 


Notice. Vide Potions and 
Procels. 


Notice of Juſtification muſt be two Days 
before Day of Juſtification, Page 82 
And Sunday muſt not be one of the Days, 


| 303 
On Motion for Arreſt of Judgments the 


laſt Day of Term, Notice neceſſary, 


247 
On a NMul tiel Record Pluintiff may give 
Notice of Inquiry, if, Sc. 249 


Where no Proceedings for twelve Months, 
a Term's Notice of Inquiry muſt be 
given, (Vide the new Rule,) 291, 

294, 304 


Notice of Trial or Inquiry ſhall not be 


continued more than once, that's ſhort 


Notice, | 292 | 
Notice of Inquiry bad, if no Hour men- 


tioned, though Defendant ſaid he would 


make no Defence, 293 
Notice of Inquiry at Ten, or as ſcon as 
Sheriff, Sc. bad, 295 


Notice of Inquiry between Ten and Two 
bad, it muſt not be above two Hours, 
295 296 


Continuance of Notice of Inquiry ſhould 


be ſerved two Days before, 297 
Notice of Inquiry ſhould expreſs the Sign 
or Name of the Houſe, Sc. 297 
Notice of Inquiry at the Three Toxs in 
 Brook-flreet, without adding Holboryx, 
bad: So for want of adding the Coun- 
ty, 299, 309 
So the Town, 301 


And it muſt be given to Attorney, and 


not Defendant, after Appearance has 
been entered, 300 
On Order for ſhort Notice of Inquiry, or 
Trial, two Days is the leaſt, 301 
Notice of Inquiry at Eleven good, if exe- 
cuted before Twelve, 302 
The Nature of the Action muſt be ex- 
preſſed in Notice of Declaration; No- 
tice of Declaration to one Defendant, 
when there are two, irregular, 246, 

| 291, 293, 299 


Notice of Declaration without Date, bad, 


3 295, 409 
Declaration filed. de bene eſſe, no Notice 
requiſite to Defendant's Attorney, on 
a bailable Action, 302 
Notice to plead in four Days, inſtead of 
eight, bad, though Plaintiff ſtayed 
eight, ; 302 
Notice to plead within the firſt four Days 


of Michaelmas Term, and the Day: 
incluſive, X Page 303 
Notice of Declaration left under Door of 
empty Houſe, Defendant being ſerved 
there with Writ, held regular, 40 


But put under a Latch without knocking, 


Sc. irregular, 11 
Declaration in Office in Time, Notice not 
delivered till after two Terms from Re- 
turn of Writ, irregular, 291 
Notice of Copy of Proceſs good on Ap- 
pearance Day, but afterwards held it 


mutt be on Efloin-Day, 292, 293 

If Return-Day on a Sunday, Notice to 
appear muſt be that Day, - 293 

f a 8 294» 295 

Proceedings ſtaid on Variance of Name in 

Notice of Proceſs, 5 298 


Notice to appear muſt be given with all 
Proceſs ſerved, and not helped by 
Plaintiff's entering Appearance, 242, 


| | | 404. 

Notice of Proceſs directed to Plaintiff, in- 
ſtead of Defendant, faulty, 409 

So for want of the Word, xext, after Day 
of Appearance, 


. 
Proceedings ſtayed on Defect in Plain- 


tiff's Affidavit of Service of Proceſs, 


ä 12 
Iſſue of Michaelmas, Notice by Proviſe 


may be given of Hilary, 295 
Eight Days Notice of Trial bad, De- 
fendant living in Ireland, 297 
Firſt Notice 1 Trial good, Second bad, 
Continuance good, yet irregular, 297 
Notice of Trial cannot, but Counter- 
mands may, be given in the Countiy, 


298 
Two Days Notice of Countermand ſuffi- 
cient, 298 


Altered 14 Geo. 2. in Country Cauſes, &c. 
Defendant muſt give fourteen Days where 


Plaintiff ought, 299 
After Notice is countermanded it cannot 
be continued at ſame time, 301 
See Amendment, 308 
Award, 57 
Coſts, OT ed 
Declaration, 227 
Amparlance, 225, 226 
Judgment, 271 


Same Notice neceſſary of executing Scire 
feri Inquiry as of an Inquiry of Da- 
mages, | 304 

Where Commiſſion-Day of Aſſizes was 
Monday, and Countermand on the Sa- 
turday before, held regular, 30 f 

| Verdict 


The TABLE of 


Verdict {et aſide for want of fourteen Days 


Notice of Trial, Defendant reſiding 
above forty Miles from . ondon, Page 305 
Notice of executiag Inquiry given in the 
Country, good, 305 
Notice of Trial given in the Country, 
good, 306 
But where given on the Ilſue-Rook, muſt 
be to the Agent in Town, bid. 
All Notices where the Party hath a known 
Attorney, mult be given to the Attor- 
ney, or his Agent, and not to the 
Party himſelf, 306 
Proceedings ſtaid, Notice on Proceſs being 
to appear on 27th of October next, inſtead 
of this inſtant October, 306, 308, 

| 310 
Where Defendant beyond Sea, and his 
Attorney dead, what ſufficient Notice, 
307 

Where there have been no Proceedings tor 
a Year, a Term's Notice muſt be given, 


307 
This does not extend to Motions to end 
Proceedings, 308 


Where the Attorney cannot be found, 
Notice may be ſerved on the Party him- 
ſelf, 307 

Where neither Attorney nor Party can be 


found, the Court muſt be applied to, 


| / ©. 407 
Notice of Declaration ſerved on a Sun- 
day, bad, and an Imparlance granted, 

309 

Notice of executing Inquiry muſt be cer- 

tain as to the Piace, 309 
Proceedings ſtaid, Notice having been 
delivered after nine o' Clock, 310 
Notice of Declaration left 4% bene «fe, 
without indorſing the eisen not 
ſufficient, 310 
Notice of executing 1 miſtaking 
Plaintiff's Name, bad, and Inquiry, 


Sc. ſet aſide, 310 


Notice of executing Inquiry before Judge 
of Aſſize, ſnould be general, and not 
tor a particular Day, 135 


Inquiry ſet aſide for want of fourteen ' 


Days Notice, though Detendant an 
Attorney, he living forty Miles from 
Londen, 264 
Notice of Declaration left under Door 
of Defendant's Houſe, where good, 
278 

Judgment ſet aſide for a Defe& in the 
Notice of Declaration as to the Nature 
of the Action, 498 
e ſet aſide with Coſts, for want 


— 


Principal Matters. 


of Notice of the Execution of Writ of 
Inquiry on Defendant's Attorney or 


Agent. N. B. It was ſerved on De- 

fendant himſelf, Page 311 

Nul tiel Record. See Jſſnes, 

84, 335» 343 

See Judgment, | 264, 274 
Driginal. 

See Proceſs, 415, 417 


Dutlawry. 
AR REST on Capias utlagat” bad on 


a Sunday, 319 
Outlawing a Man beyond Sea is _ 
and not an Irregularity, 319 
Superſedeas to the Exigent ſhould be de- 
livered to the Sheriff before OY 


319 
If Outlawry ſhould be ſued out for leſs than 
10 J. 320 


Though Defendant appears publicly, yet 


keeping out of the Way of Arreſt may 


be outlawed, 320 
See Bail, 26 
Judgment, | 271 


Proceedings on the Exigent poſt Ca ſa 
ſtaid, Defendant after the 7. gie and be- 
fore the Return becoming a . in 
the Fleet, 

So in like Caſ: Outlawry reverſed, ik 
out, Payment of Coſts to Plaintiff, on 
Defendant's entering a common Ap- 
pearance, - 321 

Defendant waived * on meſne Pro- 
ceſs, as à ſingle Woman, after the 
Exigent and Peters the Outlawry, 
married, Court refuſed to interpoſe, 


321 
In caſe of a total Abſconding, no En- 
deavours to arreſt are neceſſary, 322 
Capias, Alias and Pluries may be ſued 
out together, 7 SS8 
On Proceis to Outlawry no Affidavit for 
Bail is required, 322 
Date to ſuch Proceſs not uſual, 322 


Return of the Proclamations, where you 
ficient, 

After Return of the Exigent, but whilſt 
in the Hands of the Sheriff, a Super- 
ſedeas lowed on Payment of Cots, 

323 
Notion 
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The TABLE of Principal Matters. 


s Oyer muſt be demanded before Time for 


Motion to ſet aſide Outlawry after Judg- 
ment, for want of a Proclamation, de- 
nied, 

Proceedings refuſed to he ſtaid, where 
Plaintiff died after the Day of Out- 
lawry, but before the Return, 323 

Motion for Outlawry to be reverſed at 
Plaintiff's Expence; Defendant's when 
Exigent iſſued, and (till; being beyond 
Sea, f 324 

Diſcretionary in Court to relieve by Mo- 
tion, or put Partics tv a Writ of Error, 


324 


Outlawries in Treſpaſs Quare clauſum 


* 


What Coits to be paid, 


fregit, Defendants have a Right to 
reverle at their own Expence, on en- 
tc:ing common Appearances and Pay- 
ment of Coits, "SI 
ibid. 
Capias utlagat' iſſued after Plaintiff's 


Death without Revival by Sci. fac. ſet 


ade, _ | 325 
Outlawry commenced and proſecuted du- 
ring Defendant's Reſidence in Ireland, 
reverſed without Bail or Appearance, 
1 325 
Court have a diſcretionary Power to re- 
verſe Outlawries on Motion in a ſum- 
mary Way for a viſble Defect, but will 
not exerciſe it but in a favourable Caſe 
for Defendant ; if otherwiſe, will put 


the Party to bring his Writ of Error, 


f r 325z 326 
Before a Defendant is returned outlawed, 
he may ſuperſede the Exigent, though 
founded on a ſpecial Original, but can- 
not after without Bail, who are bound 


to pay the Money without Power to 


render the Principal, 25 


| „ 
Proceedings on the Outlawry ſtayed on 


Payment of Debt and Coſts, ibid. 


Oper. Vide Judgments. 


Defendant has the ſame Time to plead 
after Oyer delivered as he had at the 
Time it was demanded, . 233, 254 


Oyer demanded after Rule to plead out too 


late, no Stay of Judgment though Affi- 
davit was not for Delay, 241, 329 
If Defendant pleads with a Profert and 
Oper demanded, Plaintiff may ſign 
Judgment, except given in a reaſon- 


able Time, to wit, two Days, 245 
Oyer of Original denicd, 340 
Sec Tudgment, 5 


Page 323 


On Declarations delivered in Country- 


pleading expires, Page 268, 326 
Where Oyer demanded, Defendant en- 
| titled to a Copy of the Whole, 327 
Where Detendant craves Oyer, and has 

it, but makes it no Part of his Plea, 

Plaintiff may make up the Iſſue with 

Oyer, ; 327 


Pauper. 


Efendant not admitted to de%nd in 
forma Pauperis, . 328 


Pleadings. Vide Judgments, 
Mutual Debts, Sci. Fa. 


Defendant may withdraw Special Plex 
and plead the General Iſſue of the ſame 
Term before Replication, without Coſts, 
and though Plaintiff afterwards gets a 


Verdict, yet he can't have thoſe Coſts, 
| | 12 
Plea of Judgment, &c. withdrawn, a. 
Plene adminiſtrawit admitted, 330 
Plea of Tender not to be withdrawn ard 
General Iſſue pleaded, 330 
After Non \Afſumpfit infra, Sc. pleadel, 


Defendant may not add Non Aſſum pit, 
| 332, 338 
After Demurrer by Bail, and jones, 

Nul tiel Record denied to be pleaded, 


: 334 
Demurrer withdrawn, and General T{iuz 
pleaded, Defendant having offered it 
before Aſiizes, 337 
General Iſſue withdrawn, and Monev 
pail into Court, in caſe of Miſtake by 
eath of Attorney, 344 
Plaintiff's Demand being above 101. De- 
tendant pleads a Set off; Proceedings 
in Latin good, though Damages under 


101. . f 240 
Plea, with Notice to ſet off, muſt not be 
delivered in the Country, 251 


The Alias Dif, if ſet out at all, mult 
be in the ſame Language as in Dec, 
241k 


Cauſes, and where Defendant lives 
above twenty Miles from London, eight 
Days Time to plead, 244 
Declarations may be filed de bene ce, 


Fe : {245 
Declarations to be delivered before Nine, 


3 247 
Two Counts in Treſpaſs truck out with. 
335 


88 


out Coſts, 
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So four Counts in Caſe, Page 344 
Declaration delivered to Defendant bad, 

tho' his Attorney not to be found, 335 
On Proceſs at the Suit of A. only, A. 


can't declare by the By at the Suit of 


A. and Wife, 337 
Declaration in Latin or Erglifþ Process 
held good by the By, | 340 
Declaration to be delivered in two Terms 
after-Defendant is in Court, 340 
Three Declarations in Aſſault, Sc. againſt 
three reduced into one, 241 
One Declaration for an Aſſault, and an- 
other for taking Plaintiff's Gosds, not 
united, 3 
Declaration de bene eſe not to be delivered 

after Time out tor Appcaring or Bail, 
342 


243 


Ower-ruled ſince, 


Declaration not to be put under Country 


Attorney's Chamber-Door, 342 
Plaintiff obliged to inſert true Day of filing 
Bill, 343 


On a Certiorari returned, and Proceedings 
at Iſſue, Plaintiff ſhall declare fe now, 
Neare cum in Treſpaſs helped by Recital 

in original Proceeding, after Verdict, 
| 265 
In real and mixt Actions, except Reple vin, 


a peremptory Rule to plead is given, - 
260 


Plea of Tender without bringing the Mo- 


ney into Court is a Nullity, 2.52 
After Order to plead an iſſuable Plca, a 
Tender to Part, and Nen afſump/it to 
Reſidue, is a Nullity, 252 
And if Judgment ſigned, and the Benefit 
of an Aſſizes loſt, it ſhall not be ſet 52 
on Terms, 254 
Nil debet to a promiſſory Note, a Nullity, 
257 
So Plea by Attorney of another Court, 259 
So Plea in Abatement after Rule's out, 
| 331 
Tender not to be pleaded after an orb 
for Time, 37 
Leave to plead a Tender after General f m- 
parlance may be in firſt four Days of 
next Term, 343 
On a Plea in A Plaintiff may 
enter a Nil capiat Per breve without 
Leave; otherwite in other Cafes, 257 
In For med; xn, Defendant never Tenant to 
the Freehold mult be pleaded in Abate- 
ment, 332 
No Plea in Abatement without procuring 
Special Imparlance, after a General Im- 


- 


he 334] 


I 
- 


| 


Plea in Abatement as to Commorancy 
may be demurred to, but can't be. ſet 
aſide, Page 338 

Attdavi it to Truth of Plea in Abatement 
by Attorncy, ſutficient, 


| 37+ 
Non aſſumtiſit, and a General Releaſe, th > 


to be plcaded jointly, 328 
So Liberum tenementum, and a Juſtitica- 
tion, 


So Not guilty, and Accord and e 


tion, 329 


So Non aſſumpfit and Plene adminiſtravit 


without Allidavit of having fully admi- 


5 332 
Selvit ad diem and An per Deſcent 
„ Aihdavit, 332 


So Man afſumpjit and ſeveral Matters let 
off againit Plaintiff's Demands, 433 
So Nil debet and Mil habuit in tenementis, 


333 
So Not guilty and a Juſtification in Tret- 
pals, 339 


So Non afſumpjit and Non afumpſit intra 
ſex annas, atier Money paid into Court, 
338 

Leave given to plead Not guilty, and Li- 
berun Pencmentun, 330 
So in Replevin that Plaintiff has no Pro- 
perty, and a Juſtification, 333 


So Damage-feaſant, and under a Demiſe 


from Defendant to Plaintiff, 339 
So a Ditreſs for Damage- feaſant and 
Rent in Arrear, 340 
So Selvit ad diem and a mutual Debt, 
340 
So Non aſſumꝑſit and a Diſcharge * 
the Debtors Act, 343 
So Neon eft factum and ſuch Diſcharge, 
34 
So Non offump/it and Von afſump/it 5 5 
ſex annes, 32% 
Detendant may move to plead double atter 
Rule to plead is out, and before * 


ment, 29 


Rule to plead double diſcharged, Delia. 
dant not having appeared, 33k 
Detendant may plead double after Order 
to plead iſſuable Pea, 333 
After Order to plead an iſſuabie 1 
W ee on a Bond tince Order may 
leaded, : 330 
Ae Order for Time to plead to I. be. 
further Time till a former Judgment per- 
fected refuſea, 333 
On Points reterved Plaintiff” s Count?! be- 
gin the Argument, 155 
General Iſſue to be delivered in Ferm and 
on Duty, 230 
Judgment ſigned becauſe Defendant e 
Mm 4 


The 8 of 


ed an Outlawry in Bar, and not Sub pede 


Agilli, held irregular, Page 241 
A bail Juſtification in Treſpaſs, verdict for 
Defendant, yet Judgment for Plaintiff, 


255 
Plea of Bankruptcy muſt conclude to the 
Country, 330 
In Ejectment, Motion to lead Antient 
Demeſne mult be in firſt four Days, 
331, 336 
Plea of Coverture ſet aſide, Defendant 


pleading by her Name in the Declara- | 


tion, 334 
Judgment arreſted, Non afumy/it oO 
pleaded in Trover, 
So on Non eft factum, Action being Abe 


by Adminiſtrator of an Executor; there 


ſhould have been an - Rs De 


Bonis non, 444 
Theſe Words (this Child can hang you) 
not actionable, 480 


See Amendment, 275 13, 19, 20, 22 


Bail, 92 
Coſts, 129, 136, 140, 141, 143, 144 
Demurrer, 162, 168 
Aniparſance, 225, 345 


Judgment, 15, 263, 267, 271, 272, 273, 

275, 276, 303 

Money into Court, 286, 287, 349, 350, 
362 


Oper, 268, 3 
Trial, 457 
Venue, 492 


Plea Puis darrein Continuante, 345 
Leave to withdraw the General Iſſue, and 
2 Special Juſtification, granted upon 
ayment of Coſts, 346 
Claim of Cognizance comes too late after 
Plea pleaded and Replication tendering 
an Iſſue, 346 
Leave for Defendant to withdraw his 
Avowry, and avow. Property in a 
Stranger, 348 
Plea in Abatement ſet aſide, both the Plea 
and Affidavit to verify it being —_ 
intitled, 
Leave to withdraw Plea of Tender, _ 
General Iſſue, and pay Money into 
Court upon the common Rule, denied, 


Leave to plead a Tender after the firſt _ 
Days, where granted, 351, 353, 354, 
57» 359» 361, 362 

Cepit in alio Loco is a 4 in Bar, and not 
in Abatement, 353 
In Covenant, General Performance of Co- 
venants not an iſſuable Plea under 


Judge's Order, and ſet aſide, 354 


Principal Matters. 


Too late to plead a Tender after a . 
Imparlance, Page 354 

Coverture, here not a good Plea in * 
ment, | 355 

Leave to plead ſeveral Matters muſt be 
given by the Court, it cannot be " 
by a Judge's Order, 1 

Detendant pleads a Tender, Plaintiff re- 
plies, and afterwards takes the Money 
brought in, and enters an Acquittal 
held he could not enter an Acquittal 
without Application to Court and Pay- 
ment of Coſts to Defendant, Ix7 - 

On Motion to plead double, unleſs prima 
facie the Pleas appear to be frivolous, 
the Court will not conſider whether they 
are material or not; Plaintiffs 880 - 
mur, 

Difference between pleading Non ine t 
and Non Aſumpfit infra ſex Annos, as 
to the Evidence which may be given un- 
der them, 361 

Leave to plead Ancient Demeſne, on Affi- 
davit that the Premiſſes in Queſtion 
were reputed to be ſuch, 185 

Ancient Demeſne mult be pleaded within 
the firſt four Days of the Term, 187 

All Pleadings ſhould be entered according 
to the Truth of the Term of which they 
were, 347. 

Rule to reply ſeveral Matters denied, 
Courts have never conſtrued Statute of 
4& 5 Ann. to extend to other Pleadings 
than Pleas, 363 

Leave to plead three Matters in Replevin, 
_ cepit, Property in another Perſon, 

Liberum Tenementum, 364 

ee to plead doubly Ne unques Exor , 
and Plene Adminiſirawit, 365 

Ns ee ſet aſide for want of Serjeant's 

igning; wherever Plea ſo ſigned Re- 
plication muſt be ſo alſo; what Pleas 
good without, 365 

Leave denied to plead ſeveral Matters in 
Action on Stat. 9 Anne, for Money 
won at Play, Actions on penal Statutes 
not being within 4 Anne, tor the —— 
ment of the Law, 

In Replevin, Leave to plead Non of 
and to ayow the taking, like, Not 
Guilty, and a Juſtification i in | TR, 

$ 

In ſpecial Action on the Caſe, Lene to 
plead Non Aſumpſit, a Tender, and a 


Set-off, 366 
In Treſpaſs, Leave to plead Not Guilty, 
and a Tender of * 366 


Double 


/ 


„ TABLE of Principal Matters. 


Double Pleas allowed. 


See Mouey into Court, &c. 
Page 10, 14, 17 


Plene Adminifravit and a Set- off, without 
an Affidavit, 347 
So Non Aſumpfit and Plene Adminiſtrawit, 
without Affidavit, 348 
Not guilty, and a General Releaſe, 272 
Not guilty, and 41. 4s. paid Plaintiff in 
Satisfaction of all Treſpaſſes to — a 
Time, 
Ne unques Executor, and Plene lu, = 
Vit, 5, 286 
Non cal, San Aſſault demeſue, * Wollten 
Manus impoſuit, on Affidavit, Rule ab- 
ſolute to plead firſt and laſt, 352 
Non eft factum and Ne ungues Executor, | 
279 
Non cul” and Son Aan Demeſne, on 
Affidavit, 352 
Not guilty, Son aſſault demeſne, and _ 
faction for all Treſpaſſes, 
Non cul', Son Aſſault demeſne, and Melker 


Manus impoſuit, * 
Not guilty, and a Juſtification, 355, 56 
Non eft factum and Dureſs, 


Non Afumpfit, a Set- off, and a Tr - 
of laſt Term, 

A Tender of Money to the firſt Count, — 
Non Aſſumpſit to the Reſidue, 362 

Non afſumpfit by the Teſtator, a general 


Plene adminiſtravit and a Special _ | 


adminiſtrawit, 
In Treſpaſs, Aſſault and Battery, Nos 
guilty and Licence, 364 


Double Pleas not allowed. 


In 1 Impedit, Rule to ſhew Cauſe 
Defendant ſhould not plead nine 
br Mice Matters, denying all the Mat- 
ters in the Declaration, diſcharged, 
350 
Non 3 and Liberum Tenementum, de- 
nied, it not being neceſſary; and in 
whes Caſes it is neceſſary, 350 
Not guilty, and a Licence, without Ath- 
dayit, denied; and where Affidavits ne- 
ceſſary or not, 351 
Not guilty, and a Releaſe of a . 
Treſpaſs, never grant 351 
Stat. 4 Ann. for pleading double does not 
extend to Suits where the King is a 
Party, unleſs for Debt immediately ow- 
ing, = 5 155 353 


| Not guilty, and a Tender, denied, 
Page 359 


became a Bankrupt, and his Effects 
were aſſigned, den:ed, = 
Non afſump/it and Infancy, 
Non eft Nn and Sol vit pot Diem, 125 


Pledges. 


See Declaration, 162 
Peſtea. 
See Amendment, 449 
Priſoners. 


Defendant arreſted on a Latitat in B. R. 


removes himſelf to the Fleet, no new 
Affidavit requiſite to charge him with 
Declaration, 73 

Priſoner on a Capias utlagatum * 
on Plaintiff's Death, Sc. 

After Superſedeas iſſued, Plaintiff Wan 
not charge Defendant with new Decla- 
ration, and Q, if after at Liberty, De- 
fendant may be arreſted, 368, 499 


359 
Defendant not to be charged i in Execution 


after three Terms ſince Judgment ; but 
Q: if Superſedeas not lodged before Ha. 
Cor. 369, 379 

Priſoner to be brought up to Court only 

twice, tho' Plaintiff dies and Executor 

wants Time, Ec. 370 

After a voluntary Eſcape, Gaoler can re- 
take Priſoner, 

Defendant diſcharged by the Lords Act 
can't- be retaken on Execution or new 
Action, 374 

Order for Superſedeas, after Judgment, 
Defendant may not afterwards be taken 
in Execution; Defendant diſcharged 
with Coſts. (Vide infra.) 375 

Defendant diſcharged by Superſedeas before 
Judgment, may afterwards be taken in 
Execution; otherwite if *uperſedeas af- 
ter Judgment. (Vide ſupra.) 376 

Priſoner (inter alia) on Capias utlagatum 
diſcharged on St. 10 Geo. not to be 
taken again on new Capias Kilagatun, 


Plaintiff muſt proceed. to final Judgment 
within the third Term after Declaration 


incluſive, 379 
So for want of getting Demurrer argued 
in third Term, 383 


Mn a IF 


In Trover, Not guilty, and that Pl. TAN 
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If Defendant at large, Q. if can plead be- 


The Tarr of 


fore Appearance, Page 379 
Priſoner not charged till after ſecond Term 
by Accident, yet not diſcharged, 
380, Sc. 
If Priſoner eſcapes, his Recaption ſhall be 
looked on as the Time of Render, from 
whence Plaintiff is to proceed, 382 
Application for a Superſed:as and to be 
diſcharged on Lords Act inconſiſtent, 


383 
Bankrupt ſurrendered after Judgment, diſ- 
charged, 368 


Declaration delivered to a Priſoner the laſt 
Day but one in Eaſter Term; Rule out 
two Days before the Eiloin-Day of Tri- 
nity, © | 224 

Declarations againſt Priſoners in County- 
Gaols may be filed any Time bcfore 
Rule to plead, 372 

Defendant ſurrendered to Warden of Fleet 

on Fugitive Act, not to be charged with 
Declaration, | 380 

The Original Declaration againſt a Pri— 
ſoner in the Fleet, indorted by Protho- 
notary, ſhould be left at the Feet, and 
not Copy, a 434 

Tho' Allowance was ſorgot for a Day or 

two, yet-P:1{oner not diſcharged, 


367, 369 | 


Tf Priſoner removes himſelf, he loſes his 
25. 4d. a Week, 368 

Attorney's ſigning a Note for 25, 4d. 
a Week, not ſufficient, 3 


71 
So tho* Affidavit of Plaintiff being beyond 


Sca, 382 
In Caſe of Plaintiff's Death after Allow- 
ance, Rule Mi on Executor to diſcharge 
Defendant for Non- payment, 373 
Priſoner detained in Execution by Two, 
each muſt allow 25. 4d. a Week, 377 
Rule for Diſcharge on Non-payment of 
25. 4d. undertaken before judge at 
Aſſizes, 1 382 
Priſoner charged for 1037. not diſcharged 
tho" 427. was ſaid to be paid; Rule for 
Plaintiff to endorſe what was due, he 
endorſes the Whole, Court will not re- 
quire further, i 
On Affidavit of 21 J. only due, tho' charg- 
ed for 1001. Rule Mi to be diſcharged 
on Payment of 211. and Coſts, 371 
Priſoner charged with 337. only, diſcharg- 
- ed as to that Plaintiff, tho? after his Pe- 
tition he was charged by another for 
1820, | 381 


Objections 0 Form of Priſoner's Schedule 
to be made at his firit coming up, 372 


367, 369 


Principal Matters. 


Priſoner muſt apply before End of firſt 
Term after taken in Execution, 
| Page 378 
Rule Ni to diſcharge Prifoner to be ſerved 
on Plaintiff's Attorney, Plaintiff ab- 
ſconding, — 
Quaker refuſing to ſwear not to be diſ- 
charged. Alter d by Stat. 367 


See Attorney, 46, 263 
YVabeas Corpus, 222, 223, 384, 20 
Ourſawry, . 
Superſedeas, 499 


Where Priſoner arreſted by B. R. Proceſs 
1s removed immediately to the Fleet, 
Application for Super/edeas, where Plain- 
tiff does not declare in Time, muſt be 
in this Court, — 3 

Priſoner in the Flzzt by Proceſs of this 
Court may be brought up by Rule, but 

it held by Execution of another Court, 
there muſt be a Habeas Corpus, 38 5 

Priſoner at the King's Suit brought up by 
Habeas Corpus cannot be committed to 
the Fleet, without the King's Conſent, 
| 335, 288 

Priſoner a Bankrupt taken in Execution 
for a Debt accrued before Bankruptcy, 
diſcharged, | 386 

Where Defendant intitled to Superſedeas 
for want of being charged in Execution, 

2386, 389, 390, 397 

Day-Rule for Priſoner and a Tipſtaff to 

take him to H. to treat with his Cre- 
ditors, denied, | 38 

Court may moderate the Allowance to 
Prifoners under the Lords Act; Pri- 
ſoner remanded on an Allowance of 64. 


— 


per Week, 7 SH 387 
But where once determined at 25. 4d. 
cannot afterwards be lowered, 397 


Where Priſoner intitled to Superſedeas tor 
want of Declaration in two Terms, 387, 
391, 396, 397, 308 
Priſoner diſcharged by the Lords At, be- 
ing charged in Execution on a ſecond 
Judgment by the ſame Plaintiff, dif- 
charged again on a ſccond Aſſignment 
of the ſame Effects, 388 
Motion by Defendant to ſtay Proceedings 
after Inquiry executed, Plaintiff having 
been diſcharged by Inſolvent Debtors 
Act, and aſſigned his Debts, &c. to his 
Creditors, ' 389 
Priſoner remanded on a joint Allowance 
of 25. 4 d. per Week by two . 
| 389 
5 Where 


The TaBLE of Principal Matters. 


Where Priſoner intitled to Superſedens for 
want of Plaintiff's proceeding to final 


Judgment, Page 332 
Where, on Service of peremptory Rule, 
Sheriff brings the Body into Court in- 
ſtead of putting in Bail above, how 
Court proceeds, 392 
Declaration and ſubſequent Proceedings, 
which were as if Defendant was at large, 
ſet aſide, he becoming à Priſoner after 
Proceſs ſerved, 392 
Priſoner charged with a common Capias, 
and not with a Declaration, where re- 
gular, 392 
Where a Priſoner is ſuperſeded, he cannot 
be held to Bail for the old Cauſe of Ac- 
tion, 39 
Priſoner charged twice in Execution by the 
ſame Plaintiff, on Motion allowed to 
pay Principal, Intereſt, and Coſts on the 
firſt Judgment, to avoid giving up his 
Eſtate according to Inſolvent D-btors 
Act, ä 393 
Priſoner's Petition to the Court to be car- 
ried to the Alſizes to be diſcharged un- 
der the Lords Act, when to be pre- 
ferred, | 394. 
Priſoner, how and where to be diſcharged 
under the Lords Act, 394 
Priſoner having been ſuperſ-dable for two 
Years pait, for want of Plaintiff's pro- 
ceeding to Judgment, remanded un- 
charged in Exccution, but detained at 
otliers Suits, 395 
Note to Priſoner for his Allowance under 
the Lords Act, mult be ſigned by Plain- 
tiff himſelf, one from the Attorney has 
always been refuſed, 399 
Defendant Priſoner for want of Bail to 


20 


Aion brought in inferior Court, dit- | 


charged on a common Appearance, 
Plaintiff having removed his Action here 
by Certiorari, | 399 
What is meant by the common Rule 
againſt tlie Sheriff where he takes a Bail 
Bond, | | 400 
What where Defendant remains in Cuſ- 
tody for want of Bail, wid, 
Declaration, Judgment and Execution 
againſt a Priſoner ſet aſide as irregular, 
being all ſubſequent to the Time of 
Defendant's being ſuperſedable and his 
having applied for a Sußerſedens, 40 
Priſoner refuled to be diſcharged, Plaintiit 
making Atidavit that the Debt was not 
due till tize 1ſt of Fanuary 1755, the 
Day in the Inſolvent Act, 401 
Two Defendants, one in Fleet, Proceis of 
Outlaviry taken out againſt the other; 


Court will give Plaintiff a reaſonable 
Time to declare, that he may Outlaw 
the abſconding Defendant, Page 401, 
402 
Superſedeas for want of Declaration in 
C. B. within two Terms; Declaration 
of B. R. againſt a Piiioner in the PFlget 
null and void, 402 
Where the Fund in the Hands of an Aſ- 
ſignee of the Eſtate and Effects of an 
Infolvent Debtor is legal Aſſets, Judg- 
ment Creditors muſt be preferred to 
Bond Creditors, &c. but where equi- 
table Aſſets, all muſt be paid, pari paſſu, 


| | 402 
An Equity of Redemption equitible Aſ- 
ſets, ibid. 


Common Appearance and Super ſedeas or- 
dered, Plaintiff's Cauſe of Action being 
as Indorſce of a Promiſſory Note, where- 
on Defendant had been ſued by the In- 
dorſor, ſame in the other Action, 403 


Privilege. 
See Attorney, 
Bail, 


Proceſs. Vide Hotice. 


The Writ need not be ſhewn at Time of 
Service, - , 302 
Copy put thro” the Crevice of a Door to 
Defendant, who was acquainted with 
the Contents, held good Service, 405 
Affidavit of ſerving Defendant with Copy 
of a Writ (except what related to other 
Detendants) not ſufficient, 405 
Service of Proceſs on Huſband only (tho' 
againſt Huſband and Wife) good for 
both, and on Aillavit Appearance may 
be entered by Plaintiff for both, 406, 
415 

Teftatum Capiasr, and not Chanc-llor's 
Mandate, to be ſerved in County Pa- 
latine, 406 
Proceſs, dated 26 June, ſerved on 16, ir- 
regular, 403 
Special Original againſt Adminiſtrator 
ſerved on him amounts only to a Notice, 
and Plaintiff muſt proceed by a Capias, 
Sc. or Peue, &c, | 410 
Proceedings not to be ſtayed, tho' Perſon 
ſerved in a Liberty not by the proper 
Officer, but Party may bring his Action, 

| 40, 

So tho" Attorney's Name is not to Sheriff's 
Warrant, | 412 
So tho' Writ not directed to Sheriff of any 
County, 404 
Nm 3 do 
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The TABLE of 


So tho' Attorney's Name not to Copy of 
Proceſs, Page 407 
Proceſs ſerved on a wrong Perſcn not 
helped by Plaintiff's entering Appear- 
ance according to Statute, 406 
Capias teſted in Vacation, void, and Pro- 
ccedings ſtaid, Z 407 
The Want of fifteen Days between Teſte 
and Return, no Irregularity, but Error; 
otherwiſe in Caſe of Attachment, 409, 


| 410 
Capias teſted the gth inſtead of zoth of the 
King, irregular, 409 
Plaintiff may proceed the old Way by 
Original, Pore, &c. 40 


See Appearance, 163, 167, 41 55 424 
: 10 


Vail, | 4 
Eſectment, 183, 185, 188 
Judgment, | 269 
Notice, &c. | 306, 308, 310 
Outlawrp, . 


Ca' ſa againſt Attorney returnable at a 
general Return, and not a Day certain, 
quaſhed, and Defendant diicharged by 
Superſed-as, with Colts, 413 

Motion to ſtay Proceedings, the Name of 
Plaintiffs Attorney not being ſet upon 


the Sheriff's Warrant, denied, 414 | 


Cupias ad refpoud', and Proceedings 
thereon againit Defendants in a Corpo- 
rate Cap:citv, ſet aſide, they ſhould be 
ſued by Pone & Diftringar, 415 

Proceedings ſtaid, no apr! by Name 
being ſet upon the Copy of the Proceſs 
ſerved on Defendant, ' 415 

Proccedings ſtaid, Proceſs being ſerved on 
the Return-Day to appear that Day, 

ORR 

Special Original ſued out in Liucoluſbire, 
Plaintiff declzred in Middleſex, Rule to 
ſhew Cauſe why Proceedings in Midallo- 
ſex ſhould not be ſaid, diſcharged, De- 
fendants having taken the Declaration 
out of the Office, and thereby waive 
former Proccedings, 416 

Rule for the Bailiff of the Dutchy to return 
Sheriff's Mandate, diſcharged, the War- 
rant being directed to Officers of Plain- 
tiſt's Nomination, and not thoſe of the 
Bailiſf, - x0 

Notion to quaſh Non 5it' Capias, for that 
it recited a Mandate by Sheriff to the 
Bailiff of a Liberty, without naming it, 
but leaving a Blank for it. Objection 
good, but Rule denied, Bail having been 
put in, | 416 

Rule for Sheriff to return the Writ, dif- 


Principal Matters, 


charged, Defendant being protected by 
a Publick Miniſter, and the Protection 
regiſtered, Page 417 
Where Original has heen once executed, 
though unproperly, it cannot afterwards 
be made Ule of for any other Purpoſe, 


1 
Iſſues on Diftringas's, how increaſed, 1 95 
| 420, 421, 422 
Infant, though Proceſs ſerved with Notice 
to appear by Attorney, compellable to 
appear by Guardian in all Cauſes of Ac- 
tion not bailable, 418 
Proceedings ſtaid, Copy of Proceſs ſerved, 
being uncertain as to the Time of Ap- 
pearance, 419 
Teng ſet aſide, with Coſts, againit 
Plaintiff's Attorney, for ſuing out Tęfat 
Cap” from Suffolk into Kent, inſtead of 
Cap*' into Kent, | 419 
Rule to ſtay Proceedings, the Date of the 
Writ being omitted, 420 
N ſtaid, Capzas being returnable 
before King's Juſtice, and there being 
only fix Days between Tee and Return, 
| 20 
In Ejectment, Habeas Corus proper * 
ceſs to remove Plaint from Mayor of 
London's Court; a Certiorari which had 
iſſued, quaſhed, | 421 
Copy of Proceſs ſent by Letter, held to be 


Cover and taking out the Copy, 422 
There is no Occaſion to ſhew the original 
Writ at the Time of Service, 422 
Proceedings ſtaid, Proceſs ſerved within 
the Cinque Ports being directed to the 
Sheriff of Kent, inſtead of Teſta?” Cafias 
to the Conſtable of Dower-Caſile, 422 
Rule for the late Sheriff of D. to return a 
Writ of Captas, diſcharged, it not hav- 
ing been carried to Sheriff's Office till a 
Fear after it was returnable, 422 
Rule for Leave to Plaintiff to take out a 
ſeparate Attachment of Privilege, to 
warrant his Judgment againſt Defendant 
only, auuc pro tunc, agreeable to a joint 
Aitachment againſt him and others, de- 
med, as unneceſſary, 423 
Defendant, an Attorney, moved to ſet 
aſide Proceedings, he being ſued by 
Captas, but denied, he having appeared, 
which cured the Miitake, 42 
Rule on Sheriff who abſconded, how ſerv- 


ed, 35 
The Rules of Eaſter and Micbaclmat, 
3 Geo. 2. extend to all Proceſs return- 
able the firſt or ſecond Return, without 


Exception 


good Service by Defendant's opening the 


The TABLE of Principal Matters. 


Exception as to an Exigent, or any other 
particular Proceſs, Page 271 
Copy of Proceſs being tendered Defendant 
at his Houle, and he refuſing to accept 
it, held leaving it there was good Ser- 
vice, 278 
Fieri facias and Execution againſt an At- 
torney ſet aſide without Colts, for Irre- 
gularity in the Writ, 424 
Proceeding ſtaid Proceſs being ſerved on 
the Return Day, 424 
Sheriffs of London return on a Ca. Sa. 
That Defendant's Name was regittered 
as a Domeſtic of a Foreign Miniſter, 
Court will not order them to make a 
better Return, if inſufficient, Plaintiff 
may apply for Attachment, 
Notice on the Copy of a Writ ſerved to ap- 
pear at the Return, being the 26th of 
June, without ſaying Inftant, next, or 
1757, ſufficient, and former Doctrine on 
this Subject exploded, 425 
Teſte of a Writ of Inquiry without Day or 
Year added, if ſufficient ? Court refuſed 
to ſet it aſide for that Cauſe, or to 
amend it, 425 
In Repleyin the Writ of ſecond Deliver- 
ance not taken away by 11 G. 2. and 
is no Superſedeas to the Writ of Inquiry 
of Damages, Stat. 17 Cha. 2. c. 2. in- 
tended to prevent Delay, and give Party 

a better Remedy, 426 
Capias ad Reſpondendum ſet aſide without 
Cotts as irregular, for want of 15 Days 
between the Teſte and Return, 427 


Prohibition. 
Affidavit that the Copy of the Libel is a 
true one, is neceſſary, 427 
Unleſs a Civilian can be got to argue tor 
the Prohibition, none ſhall be heard 
againſt it, 428 


ds Coſts, 


The Time for proving the Suggeſtion, 
(where Declaration ordered to be amend- 
ed) 1s to be computed trom the Amend- 
ment, 428 


See Coſts, 


129, 130, 138 


148 
Protections. 
Defendant protected by Baron Hoffman as 


his menial Servant; but being a Juſtice 
of Peace, and not his domeſtick Servant, 
not free from Arrcit, 370 


425 


So Defendant being a Trader, and Envoy 


at Hanover, Page 374 
Nuare impedif. 
See Cofts, 139 
Double Pleag not allowed, 350 
Recognizance. 
See Bail 5 10 , 106 
Bail in Error, ET ws 3 
Record. 
See Amendment, 14 
Ktials, &c. | 464, 466 
Re. fa. lo. 
See Neplevin, 4 
Bemanet. 
See Aurp, ; . 449 4651 
Keplevin. 
See Coſts, 
Declaration, 1885 23 
Diſcontinuance, 171 
Nonpros, &c. 314, 317 
Ctial, 451, 458 


Proceedings ſtaid on Payment of the Rent 
diſtrained for, and Coſts, after Declara. 
tion but before Avowry, 429 

In Replevin, the Re. fa. lo. is filed by the 
Filazer, in all other Actions by the Pro- 
thonotary, 222 


Neſcous. 


Writ of Reſcous containing alſo a Conti- 
nuance againſt Defendant, a good Form, 


Reſcous returned is not traverſable, and i 
Reſcuers are taken they muſt be brought 
into Court to be fined, 429 

Reſcous, a bad Return on a Fi. Fa. 430 


Reſcuor taken, permitted to enter into a 


Recognizance to try an Action of fall; 
Return againſt Sheriff, —_ = 
And on a Verdiét tor Plaintiff, Recog- 
nizance diſcharged, 


| 439 
Rulos. 
See Ereeutors, &c, | 210 
Priſoners L 
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See Trial, Page 451, 459 
Warrant of Attorney, 47 


In Rules for entering Iſſues the Day of 
Notice is excluſive; and Nonpros ſign- 
ed a Day too ſoon, ſet aſide, 318 

Obſervations on ſeveral Rules, Sc. 414 

Rule, where Record made up, and Trial 
had, without Replication to or Notice 
taken of a fourth Plea of Defendants, 


465 
Stire facias. 
N a Sci. Fa. to revive a Judgment, the 
Term of the Recovery need not be in- 
ſerted, 43 


1 
Sci. Fa. quaſhed on Plaintiff's Motion 
without Colts, tho' after Appearance, 


431 
In Sci. Fa. againſt Bail, ſetting forth, al- 
tho' Plaintiff recovered Judgment, with- 
out averring he did recover, ſuſticient, 
431 


So tho' Recognizance was at the Suit of 
7 f 


F. M. and the Judgment was J. Ai. 
jun. good on Demuricr, 431 


See Bail, 


Vail in Error, 
Cxecut ions, 


here the Record of the Judgment is not 
tranſcribed into B. R. the Scire ſacias 
out of this Court is regular, 206, 432 


After Tranicript it ſnould go out of B. K. 


Two Scire faciass quaſbed, the Ca. ſa” 
againſt Principal and firſt Scare facias 
bearing Tee on one and the ſame Day, 


| SE 
Scire ſacias againſt Bail, in what County 


to be brought, 96, 207 | 


, Sheri, Vide Akkachmenk, 
| Priſoner. 
Rule to bring in Body ſhall be diſcharged, 


if Defendant hath continued in Cuſtody 
ſince Arreit ; otherwiſe if Eſcape, 32, 
| 381 
Ba'l taken by Sheriff were then good, but 
afterwards became inſufficient z Sheriff 
muſt put ia good Bail, | 
Sheriff ſhould put in Bail on Rule to bring 
in tue Body in Six Days, elſe muſt pay 
Coſts, | ., v0 
On a Writ of falſe Judgment, unleſs She- 
riff's Fees are puid, he may execute a 


WaIt de Exccutione Fudicii, 129 


An Aſſignment of Priſoners by Under- 
Sheriff to next Sheriff, good without In- 
denture, Page 367 

Service of Rule for Attachment againſt 
Sheriff, good on Under-Sheriff, 4og 

Sheriff muſt return Writ, tho' made to 


Plaintiff's own Bailiff, 411 
Dherift's Officers, &c. 

See Attachment, | 34 
Vail, 107 
Inquirn, 231 
Priſoners, 392 
Pruteſs, 416, 417, 422, 35 
Nules, | —— 44 


Sheriff ordered to pay the Coſts of Appli- 
cation againſt him, Bail not being per- 
fected till after Plaintiff was intitled to 


come for an Attachment, 98 
See Vail, | 119 
Soldiers and Seamen. 

An Out-Penſioner of Chelſca Hoſpital not 
coniidered as a Soldier, 432 


Where original Cauſe did not amount to 
101. but with the Coſts did, Soldier may 
be arreſted on Judgment: Now altered 
by Stat. 13 Ges. 2. 432, 433 


See Bail, 95 


Summons and Orders of Judges. 


Tho' Defendant's Attorney don't attend 
Summons, Judgment can't be ſigned till 
Summons ditcharged, 240, 255 

Summons after Rule to plead out, no Stay, 
and Judgment may be ſigned, 241, 252, 

| | 254 


See Amendment, 15 
Judgment, 265, 265, 266, 271, 168 
Pleadings, | 
Venue, 489 


A Judge's Summons ſerved” after Rule ts 
_ plead, Sc. is out, held no Stay of Pro- 


ceedings, 273 
Superledeas. 

See Error, ä 205, 209 
Ouriawrp, 323 
Priſoner, 384, 386, 389, 390, 397, 387, 

384, 395 


Defendant Priſoner, after Judgment brought 
Error, put in Bail, and applied to be 


| | diſcharged 


— 
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diſcharged on Super ſedeas, which was 
granted; and held, Bail would be liable 
though Writ ſhould be nonproſſed for 
want of tranſcribing, Page 499 
After Superſedeas ordered for want of 
Judgment, Plaintiff charged Defendant 


with a new Declaration * a different | 


Cauſe of Action, and held regular, 500 
Where Declaration againſt a Priſoner 
wanted Amendment, not granted, un- 

leſs Plaintiff conſented to a Superſedeas 

within fix Days after Term, 800 


zee Priſoner, 409 


Trials. Vide Uerdicts, Potions, 
Uariante. 


VERDICT being right in, Part can't 
be ſet aſide tho* contrary to Evidence, 
ſo in Cale of Variance, 317, mY 333 
6, 436, 475 
In Treſpafs Not guilty to Part, and a Juſ- 
tification to Part, Merits on Juſtifica- 
tion for Plaintiff, and 5s. Damages : 
No Evidence on the Not guilty, Gene- 
ral Verdict not to be ſet ajide, 154 
Judge of B. R. reſerved a Point at Aſſizes, 
a deſired the Opinion of the Judges of 


the C. P. who were of Opinion for De- 
fendant, and ordered the Poflea to — 


Attorney, 435 
If Affidavit of Jurymen's Confeſſion of 
tolling up Croſs or Pile for their Ver- 
dict, be ſufficient to ſet it aſide, 4.38 
Verdict not to be ſet aſide, tho* ſome of 
the Jury left the reſt for ſome Time; ſo 
tho' they eat and drink, unleſs at either 
Party's Expence, 441 
After Motion in Arreſt of Judgment, 


Party may move to ſet aſide Verdict on 


new Matter diſcloſed to him fince the 

firſt Motion, elſe to be moved in the firſt 

four Days, | 328, 441, 443 
Verdict ſet aſide for Jury's catting Lots, 


441 
If Nonſuit ſet aſide, a View being only had 
Where Trial before Judge of another 


by three Jurors, 443 
Verdict on Riens per deſcent that there 
were Lands ſufficient, &c. but did not 
ſet out the Value, held gaod, 444 
If the Verdict is objected to in Point of 
Law, Verdict not to be ſet aſide for Va- 
riance, 445 
Tho' Verdict contrary to Evidence, yet it 
being a hard Caſe no new Trial 3 5 
ed, 435 
New Trial denied, (tho? Judge's Certifi- 
cate that ne col, were exceſſive) 


— 


| 


it appearing that Plaintiff had been im- 
priſoned and tried for Felony, 
Page 436 

New Trial denied on Affidavit of —_— 
Witneſſes abſent, 

But Judge certifying the Strength 1 A 
Evidence was contrary to Verdict, pow 
Trial granted, 

Where Title is in Diſpute, and Verdict, * 
Defendant, no new Trial, unleſs the 
Revenue is concerned, 440 

Verdict for Plaintiff, on Motion for new 
Trial, Court divided, Plaintiff may * 
Judgment, 

A Trial denied to be put off, tho' a third 
Perſon ſwore A. B. was to his Know- 
ledge a material Witneſs, 


So Affidavit by Defendant's Wife of he 


Belief only, 

In Eafter Term Trial put off till Michael. 
»:as on Affidavit that Witneſs was not 
expected back till Auguſt next; ſed Q: 


440 

If Witneſs goes out of Town after Notice 
of Trial given, not to be put off, 442 

Action for ſcandalous Words. General 
Affidavit of Abſence of Witneſs _—_ 
cient, 

Trial at Bar ordered on Defendant's AR. 
davit of twenty Witneſſes, and Da- 
mages laid at 50, ooo J. Plaintiff having 
Liberty to examine a Witneſs before a 
Judge, and Defendant waiving his Pri- 


vilege of Parliament, > = © +a 
See Coſts, | 133 
Money into Court, 28 


3 
Notice, &c. 305, 305 


On Motion for a new Trial, held, that an 
Highway ought not to be given in Evi- 
dence under the General Iſſue, but to be 
pleaded ſpecially, 446 

Trial at Bar, where, and for what Reaſons 
granted, or not, 447, 455 

Leave to examine an ancient Witneſs be- 
fore a Judge upon Interrogatories, can- 
not be without Conſent, 447 


Court, on Motion for a new one, an 
Affidavit of what paſſed at the Trial 
muſt be produced, 447 

Affidavit for putting off a Trial for want 
of a material Witneſs, may be made yy 
a third Perſon, 

What required to be ſet forth in the Ach. 
davit, 448, 452 

New Trial granted, as well where Da- 
mages are leſs, as where greater than 


= ought to be 48, 455 
; N Held, 
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Proceedings ſet aſide after Trial of ſeve 
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Hel, that the Pofea in a former Action 


produced by Aſſociate, was ſufficient 
Evidence to prove that {uch former Ac- 
tion was tried and referred, Page 
In Replevin, Evidence offered by Plain- 
tiff of giving Notice, with his Plea in 


Bar, to ſet off a mutual Debt = Zong 


the Rent, held to have been properly re- 
jected by the Judge of Aſſize, 4-50 
The Entry of Judgment on the Verdict 


ſtaid, Defendant, on Plaintiff's Proſe- 


cution, having been convicted of Biga- 
my, and this Action merged in that 
Felony, 50 


ral Iſſues, and a Verdict for Plaintiff, 
the Goods diſtrained having never been 
replevied, and by Conſent, Plaintiff 
declaring in this Court, without Re. fa. 
io, or Appearance, | 51 


| | 4 
How the Rule of Vi prius to be drawn” 


up, where a Point is reſerved for the 
Opinion of the Court, 4517 459 
Action of Treſpaſs for aſſaulting, beat- 
ing and wounding Plaintiff's Mare, 
Verdict for Plaintiff; in Arreſt of 
Judgment objected, this Action is not 
applicable to a brute Beaſt, but over- 
ruled, : 452 
Want of Certainty in the Declaration, 
where aided after Verdict, 7” 
On Point reſerved at Trial of Action on 
Promiſſory Note, held, that the Words 
Pay the Contents, &c. may be put over 
the Name indorſed, in Court, 453 
Verdict ſet aſide, one Perſon having an- 


ſwered to another's Name, and been 


worn as a juror, 453» 455 
FG. wk to 5 aſide Verdict, becauſe one 
of the Jurors Chriſtian Name was 
Harry, and not Henry, as in the Panel, 
denied, : ; 454 
Whenever a Point is reſerved for the 
Opinion of the Court, the Verdict muſt 
always be for the Plaintiff, 455 
In Action of Treſpaſs for meſne Profits, 
brought by the Nominal Plaintiff againſt 
the Tenant in Poſſeſſion, after Judg- 
ment by Default againſt the Caſual 
Ejector, for want of the Tenant's Ap- 
pearance, what ought to be proved, 456 
Verdict ſet afide, Plaintiff's Replication 
being bad, and he having proceeded to 
Trial, after Notice given him of it by 
Defendant, who made no Defence, 457 
On a View, what may be ſhewed to the 
Viewers, and what the Shewer may 


ſay to them, 457 


In Replevin, Defendant brought down 


— — 


the Record, and Plaintiff not app. 
ing, inſiſted to have a Verdi, wh 
Judge complicd with; but Court 
aſide the Verdict, and ordered a Nc 
ſuit to be returned, : Page 455 
On a Point reſerved upon the Statute of 
Hue and Cry, the Court divided in 
Opinion, whether Plaintiff ſhould reco- 
ver for what was well deſcribed in his 
Advertiſement, 1 
Though by 43 Eliz. no Proviſion is made 
for retaining the neceſſary Expence of a 
Diſtreſs and Sale, yet the Defendant 
may juſtify deducting for the ſame, 459 
Verdict ſet aſide, the Venire being return- 
able at a Day ſubſequent tv the Aſſizes, 


60 
In Attion by Attorney for Fees, le The 
Attachment of Privilege, and not the 
Placita, is proper Evidence to thew the 
Commencemeat of the Suit, 461 
Where ſeveral Iſſues joined, if enough is 
found for the Court to give Judgment 
upon, no Venire facias de novo ought 
to iſſue, 46 r 
In Action Qui tam on 43 Elix. for ſetting 
up a fraudulent Judgment, Court can- 
not give Leave to compound, 462 
Point reſerved at Trial, whether a Bond 
in the Condition whereof a Mortgage- 
Demiſe was contained, ſtamped with a 
treble Sixpenny Stamp, read in Evi- 
dence for Plaintiff, ought to have been 
admitted, for want of two treble Six- 
penny Stamps, held rightly admitted, 
6 
Motion for a new Trial founded on a vat 
riance between the Iſſue delivered and 
the Record, granted ; (though Court 
did not think the Variance material) 
the Merits not having been tried ; Coſts 
to attend the Event, 464 
New Trial never granted in Actions on a 
Penal Statute, where Verdict is found 
for Defendant, 466 
On Motion to put off a Trial, Affidavits 
taken before a Vice-Conſul abroad, 
ſuffered to be read, - 446 
On a Point reſerved, held the Placita is 
no Evidence in cate of a Tender, but 
an Original mult be produced, 165 
After Verdicts, Records of Mi prius and 
Writs of Hab. Corpora Furat', being 
loſt by Aſſociate, Rule for new ones to 
be made out and returned, 466 
Held that a Fine levied without any De- 
claration of Uſes, muſt reſult to the 
ancient Ule, 


3 . 467 
Had that a Perſons: convicted of Petit Lar- 


ceny 
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ceny and whipped, was not a competent 
Witneſs to a Will, Page 467 
Rule for a View never granted without 
Affidavit, except in Action of Waſte, 
67 
On Motion for 2 new Trial in Le 
the Judge reporting Verdict to be agree- 
able to Evidence in Part, and contrary 
in Part, Rule for Plaintiff to take Poſ- 
ſeſſion of that Part only, as to which 
the Judge reported in Favour of the 
Verdict, ger | | 468 
Rule for Plaintiff to have Leave to inſpect 
Information, and for Juſtice of Peace 
to produce it, and Conſtable produce 
Warrant on Trial, 468 
One of Defendants dies after Iſſue joined, 
and before the Day of Ns prius; if 
Suggeſtion of his Death, and Award 
of Venire fa. entered on the Roll after , 
Trial, ſufficient, as no Continuances 
are neceſſary to be inſerted in the Re- 
cord of Ni. Pri. 409 
Damages given by Verdict, under 40 3. 


Defendant reſident in Midaleſex, and | 


able to be ſummoned to the County 
Court; Leave given to Detendant to 
enter a Suggeſtion of the Fact on the 
Record, to prevent Plaintiff from hav- 
ing Coſts, and to give Defendant double 
Coits by 23 Geo. 2. Plaintiff may tra- 
verſe it, : 470 
The like, tho* objected, that the Stat. 23 
G. 2. extended only to Cauſes of Action 
accruing within the Juriſdiftion of the 
County Court, 471 
In Action for a Forfeiture on Turnpike 
Acts; Objection, that it was brought 
in the Informer's Name only, not Qui 
tam, tho' half the Sum forfeited given 
to the Truſtees, over- ruled, 471 
Court will not determine on Motion and 
Affidavits, the Truth or Propriety of 
the Suggeſtion on the Roll; Plaintiff 
may traverſe or demur to it, 471 
A Race Horſe diftrainable for Rent at a 
Stable on Barnett Common, half a Mile 
diſtant from the Inn. Plaintiff has no 
Remedy but againit the Inn-keeper, 


| 472 
In Treſp s for the Meſne Profits, the 
be brought in the Name of 


the inal Plaintiff in Ejectment, 
afie ment sy Default againſt the 
ca Jor; the Coits of the Eject- 
n. de inſerted in the Declara- 
t. aeaquential Damages. And 


"4 it is ſathcient to give 
zes the Judgment in Eje&- 


; 


ment; the Writ of Poſſeſſion with the 
Return of Execution upon it, the De- 
fendant's Occupation of the Premiſſes, 
the Value of them during that Time, and 
the Cofts of the Ejectment, Page 472, 473 
Defendant is not at Liberty to controvert 
either the Title or Poſſeſſion of Plain- 
tiff in ſuch Caſe. And Action may be 
brought either in the Name of the Leſ- 
ſor or Plaintiff in Ejectment, ibid. 


Trover. 


See Coſts, 129, 139 
Uariance. 
N Nul tiel Record, Variance of Scur- 
pbee in Judgment, and Curphey in 
Recognizance, fatal, — 475 
Et ſimiliter left out in Iſſue, but inſerted 
in Record, Verdict ſet aſide, 75 
In Action on indorſed Note in the 1 05 
"'twas he the ſaid indorſed, and in Re- 
2 be the ſaid A. indorſed, Verdict ſet 
aſide. | 7 
Fohn Fohn Shorter in Declaration, — 
John Shorter in Iſſue, immaterial, 476 
So where in Iſſue twas Plaintiff was in- 
debted to Plaintitf, in Record Defendant 
was indebted, Sc. and the other Places 
being right, i 0 477 
Venire returned with Twenty-four Jurors, 
Habeas Corpora with Forty-eight, Ver- 
dict ſet aſide, 485 
Award of Yenire was Twelve good, &c. 
and in the Venire itſelf Twelve free 


Men, Sc. not material, 427 
See Trial, 464 
Uenue and Uenire Facias. 


A Venire in Engliſb following the Latin 
Form (Twelve, Sc.) good, 240 
A Blank for the Return of the Ferire in 
the Record not Cauſe for an Arreſt of 
Judgment, 435 
Affidavit to change the Venue muſt be, 
that the Cauſe of Action, Fe. if any, 
Sc. did ariſe, and not the Promiſes in 
the Declaration, Sc. were made, 477 


Muſt be poſitive, and not as he believes, 


; 8 

Affidavit that if the Words were ee 
as in the Declaration, they were ſpoken 
Sc. held bad, the Words ſhould be 
mentioned, 480 
Affidavit of one Defendant ſufficient, 482 


Venue not be changed into a City (of 


Tori) 
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Action againſt Attorney, Venue changed 
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rt) nor County of Tort, becauſe the | 


Cauſe did not ariſe in the County at 


large, 8 age 477, 482 
But changed from Norfolk into London, 


481 
Not into a County-Palatine, 478 
Nor into Darham, 47, 481 


Changed from London to 22 487 
Penut laid at Leek, without ſaying in the 
. Coun aforeſaid, good, 431 
Norfolk in the Margent, Venue laid at 
Norwich, Inquiry executed by the 
Sheriffs of Norwich, good, for the 
County in the Margent will help, but 
not hurt, 483, 484 
Not to be changed after Order for Time 
to plead, nor even after a Summons, 
but may after Order for Imparlance, 
May af 1 437, 48 57 * 487 
ajter Order for Iime, per Ke 
Mes. 16 Geo. 2. he 
May move to change, &c. after Time to 
perfect Bail, 483 
Attorney not ſuing by Attachment, or 
not declaring in Perſon, has no Pri- 
vilege, 479 
But if he ſues as Attorney, may lay his 
Action in Mzddleſex, even in Afﬀault, 


479, 487 
Action againſt Attorney need not be laid 
in Middleſex, 482 


Serjeant at Law, unleſs he ſues by Writ 
of Privilege, can't keep the Venue in 
Middleſex againſt the uſual Affidavit 
being made, 484 


without Coſts of a new Bill, 485, 486 
Not to be changed on a Promiſſory Note, 


345, 480, 483, 485 

Nor on Bill of Exchange, 437 
Nor in Scandalam Magnatum, 482 
See Amendment, 11, 12, 19, 488 
Jurp, 7 4.88 
Triak, 460, 461 


Fenue never changed into a County Pala- 


tine, 488 
Denied from Yorkfhire into the City of 
York, 489 


Judge's Summon or Order for Time to 
piead, to be no Bar to a e — 
change the Venue, 

Fenue refuſed to be changed from cn 
into Kent, upon Affidavit that the Cauſe 
of Action accrued within the W 8 
Canterbury, 

Venue changed, though Motion for Rate 
to ſhew Cauſe not made till laſt Day of 
oi Term, Declaration being delivered 


ſo late that Defendant could not app 


ſooner, Page 48. 
Penue refuſed to be changed from Yorkhire 
into Weſtmorland, 490 


Refuſed, where Declaration contained 
inter al" a Promiſſory Note, on which 
Plaintiff undertook to give Evidence, at 
Peri} of a Nonſuit, 491, 492 

Refuſed in Action of Covenant on Deed 
for Nonpayment of Rent, 

Venue may be changed in al} Actions in 
their Nature Tranſitory, except in Caſes 
of Privilege, Specialty, Promilfory Note, 
or Bill of Exchange, 491 

Venue, where changed upon reading the 
Declaration, without the uſual Affida- 
vit, 492 

After Motion to change the Venue, but 
before Rule made abſolute, Defendant 
by Miſtake put in Plea, held no Waiver 
of the Rule, &c. 492 

Venue refuſed to be changed from London 
into Efex, Defendant by a Judge's 
Order for Time to plead having conſent - 
ed to rejoin gratis, and take e 0 
Trial in London, 

Venue changed from Middleſex to Man 

- mouthſhire, in Action againſt the late 
Sheriff, the Jury Proceſs to be returned 

by the Coroners, the Under-Sheriff hav- 
ing been Under-Sheriff to Detendant, 493 
On Motion to change the Venue trom 
Middleſex into Worceſterſhire. Action 
retained in M:ddleſex in right of Plain- 
tiff's Privilege as an Attorney, tho' the 
Attachment of Privilege was not a 


Teflat” out of Middleſex, 493 
Di iew. See Trials, &c. 467 
Ulury. 
See Judgment. 277 
= — of Attorney, b gh 
Warrant of Atforney. Vide 
Judgment. 


WArrant of Attorney by one who prac- 
ticed as an Attorney good, tho' no 
Attorney preſent ; otherwiſe if Plaintift 


is an Attorney, 37 
Two Plaintiffs, one dies, Survivor may 
enter Judgment by Leave, 40 


Where a Warrant is Twenty Years old, 
Rule to enter Judgment muit be 2914 
Nih, &c. 
Plaintiff a Lunatick, Affidavit of Perſon 
who received the Intereſt, ſufficient, 42 
Attorney's Clerk preſent at Execution of 
Warrant not ſufficient, 42 
| Judgment 


| 
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Judgment entered on an old Warrant of 
Attorney on Affidavit of Defendant's 


being alive in Jamaica, Four Months 


before, Page 250 


See Judgment, 270, 277 
Warrant executed by Defendant in Cuſ- 
tody, in Preſence of an Attorney of 
B. R. ſufficient, 44 
Raule to enter Judgment at Suit of Exe- 
cutor, on a Warrant to enter, Ec. at 
Suit of Teſtator, his Heirs, Executors, 
Sc. 44 
Warrant to enter Judgment at Suit of two, 
Motion to enter Judgment : at Suit of the 
Surviv or, denicd, 45 


But granted in B. R. and here ſince, 43, 


3 
Where Leave to enter Judgment may de 
given by a Treaſury-Rule, and where 
not, 47 
Judgment and Warrant of Attorney on 
Uſurious Contract, ſet aſide, &c. 25 


Witneſs. See Attachment, 


497 
Txials, &c. 


497 


Writ. Vide Proceſs. 
Addenda. 


RULE of Eaſter Term, 1762, that no 
Record, or Writ of Ni: prius ſhall be 
received at Sittings for Middleſex, after 
Term in C. B. unleſs delivered to, and 
entered with the Marſhal within two 
Days after the laſt Day of every Term. 
The like in London, unleſs ſo delivered 
and entered the Day before the Day of 
Adjournment, | Page 454 
Rule of Hilary 7 Geo. 3. that all Rules 
on Sheriff of Miduleſex, or Sheriffs of 
London, to return Writs or bring in 
the Body of Defendant, ſhall be to do 
ſo within four Days next after Service, 


4 
Plaintiff ſues Qui tam in Proceſs, declares 
for himſelf only irregular, for the Va- 
riance goes to the Nature of the De- 
mand, Where that not altcred, ſuper- 
fluous Deſcription of Plaintiff does not 
hurt, Not neceſſary to deſcribe Plain- 
tiff, as Plaintiff Qui tam in Proceſs, 
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